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final ; and he can only demarcate» 
by visible marks the boundaries 
between estates and flelds ' 

T ee d 

A Court defer passin 

orders on an capt tion for a p 
tificate” ' under — pending an 

by the Collector as to the 


enq 
+ alod tad of the manager and 
the accounts and assets of the 


property 
"Beotion 3. See Minor ( a) 
Section 19. See Jurisdiction 18) 
T VIII or 1869. 
(1) Where a claim under Section 946 
is dismissed, or struck off with- 
s out adjudication, a fresh olim 
wfthin a reasonable time may be 
-entertained, subjeot to the pun 
sions of Section 947  ... - 
(2) Defines the only question pro 
* to Dis decided under Section 
j (3) The words “District Judge” in 
Section 102 do not inal any 
e other appellate authority to "on 
ap may be made over; anda 
Subordinate Judge does notedis- 
+ pose of appeals made over to him * 
under Section 96 Act VI of 
e 1871 unde® the same condition fh 


è respect of finality 

4) Tas pies order to be made under 
| Section when application és 
4 = on'the dr that applicant 
a4, dispossessed if execution, 
j Aaah dove party, is in the first 
a ETE to-ed'amino &pplicant ... 

~ . 
* ais : : 


HET j f > 


109 


312 


59 
119 


*235 


62 


Section 246. See Limiation ( 

' Sections 258, 264. See Purchaser (1) 
Section 270. See Attackment (1) 
Sections 280, 981. See Court Fees. 
Bections 285, 2 See Krecuton (6) 
Section 358. See Evidence (2) 
Bections 376, 377. Sse Minor (2) 

See Jurisdiction (14) * 
Acrt X or 1869. 
(1) Quers.——Can a judgment under 
—— be reviewed on the principles 
laid down in Act VIII of 186 
(2) Quare.—Does — empower & Taigo ` 
to refet a case to arbitration .., 
(8) It is not necessary in a suit coming , 
under Act X of 1859 to prove 
that the land to which the suit re-. 
lates has been the subject of a 
ent settlement ... 
.— Whether the provisions 
of ection 209 Act vit of 1869 
are applicable to decrees under — 
Section 13.: See Under-tenant. 


(4) 


Section 15. See Surburakares Tenures (1) 


Section 68. See Jurisdichon (18) 
Section 77. See’Pro 


)prietor 
Seo Act VI (B. C.J862%1), 


Rections 108, 107. Ses Sale (1) 
Section 158. Ses Appeal (1), A 
See Jurisdiction (14) 
Acr XI or «859. . sf : — 
l» Any D rietor p 
iS, estate sold for arreàrs of Gevern- » 
urchases itgub- 
ces onire, 


ment um 
ject to®all inc 


a‘ the time af salo o ' 


* "m 


308 


° * INDEX, 
(OIVIL RULINGS). , 
e 
Page. s * p e, o 
" A » Aor VIII or 1859. —( Continued. ) i 
MATEMENT. = (5) Quare.—Aro the visions of ‘ 
See Rent (1) (2) (8) Section 209 appli to decrees 
, assed under Act X of 186 as 
In actions of wrong those who abet - Bebtion 2 p» adoni (T) idi 
the tortious acts are equally liable See Hes Judioata (2) 
with those who commit the wrong 240 Section 73. “See Butourraa (8 
4UER. See Intervention y ) 
A suit to recover damages for —— See Procedure (4 
will lie in the Civil Oourt, but not Section 97. See Withdrawal. i 
in the Small Cause Court, and an Bection 119. See Aot VILI B.C.)1869 (1) 
appeal will lie also ( foot note) ae M Section 170. See Evidence (1) 
See Right of Sui (1)* Sections 196, 197. See Decree (1) 
oe Section 207. Ses Joint Decree. 
See T, (1) Bection 209. oe yes 
enant Section 212. A (1) 
T I or 1847 Section 223, p pcs (4) 
An award of the Collector under—— See Deoree RSN 
in, respect of boundaries is not Beotion 248. See Attachment (3 


v 


160. 


Aor XI or 1859.—( Coated. ) 
»* (92) Under Section 53,*a bexamee pur- 
ohaser on behalf of the old pro- 
rietor, cannat get rid of 
umbrancee created or suffered, 
° AA the old Gd before the" 





Aot XXVI or 1867. E 
See Valuation (3) 

| Aor VIII (B. C.) or 1869. 
(1) Section 103 applies only to roviews, 





138 not to applications for a reheari 
= "Se Perohiser (3) where decisions have bee seme 
ic XIV*o 1859. ? ez parte. Cases of the latter sort 
Tm - i are governed, under Section 34, by 
In a suit to set aside an award made Bection 119 Act VIII of 18459_.... ^" 
" under Section 15, plaintiff mu&t (3) The words “District Judge * in 
establish'his own title, buta Judge Bection 102, means tho Ju of * 
should also look into the summary the district and noi any Bubordi- 
case itself and escertain if there . nate Judge: an ap lies, under 
was a proper enquiry and trial in this Sec n in a case tried bya 
that case : 34 Rubordinate J ave d 
Clause 9, Section l. See Limitation (7) Bection 18. See hia, 
Beotion 14. Sed Limitahon $ Section 29. See Arrears of Reni. 
f ,  Beotion 20. See Limitation (14 ` Section 30. Ser Limitation (6) (8) 
Beotion 22. See Limitation (10) ! See Compensation. 
See intervention (2 2) 
Acr XXVII oy 1800. Seo*Iunisdistion (12) 
oo 2 eren Aor X VIII or 1869 
Aor IX or 1881. "s nee 
" Sek Jurisdiction (19) Cy No ad ean jules A TA ts ay 
Aor XXIII or Mim d whats ths a nes one 
Seotion 14. *  tisteof shdtds n'a public obmpany 
Sea eee Feds. e Wal ora to the dedu o e 
— i (3) “Amount” in Article 15, Schedule 
Seotion 11. rs Appeal (4) 
at Vs Ses Issus (1) | la es the tofal amount of the 
vs eonsideration, and the words “ or 
a Act VI (B. O.) 1862. anii hod et only p cima of 
(1) The {pot of a party's land havi like ,.. 9 
^ E rM under the nod See. Construction (9 e 
sions of Section 10, cannot take 
away his right to j tervene under Aor III (B. Q) 1870. 
? sum 77, Aot X of 185b s Ml 
(2) P under Section 10 oan- See Jurisdiction (18) 
. not be taken on the application of Seo Tranfer, 
one shareholder in a jeint undi- L 
vided estate ... .. *198 | Act VI or, 187). 
* Section 10. See Jurisdiction 2) The : 
D) vòstiture of a Wi 
See Procedure i powers ‘of a Mi Gras 
Goprt under Beotion 30 does not 
Oe ee a: deprive parties to pending suits of 
> The object of Section 16.is to protect : any right p appeal whigh they 
the lease-holder of the particular may have e. 9 
_ land leased: sient and hereditary on 98. See Act VI I (3) 
° meaning “resident and h HT Aetion 27. se 4u rur 
e E oultivators.” ... 4 *208 
` * 
Aor XI ot 1860 ÀDAISSIOX. : a 
e "ln ^ 
e Wugetion ŞI. See Appt (3) ere, at & fe stage sing 
e i e bs in'& cop oP defi ies de ‘ 
« Aor XX or 1866. e sition hte ie uit, defen. 
e — Thé rebresentative, assign, or agent aving no elaine A, 
. mentioned At rus 25, supposed —— therem, 
á the representative, &o. e' of , Oburt is win d aadep do 
e % the eféojtápts óf the dag * asus’ bindi ; ahd the 
e° * Chus 2 and 3, 17, and Aj dh ight’ in sand? . 
Gauso 7, ion ] Istifanamah. ° or defondént’ d aamin- 
iix 7 Reotion 80, Registr : qj (2) ER ON s. 2 
: x . " : e "ioab 74 e "s : n 
P o * å o 
e Se e : 4 e e 
4 * : e s . 
- . d n ] : .. “” 


Aviston. — ( Continued ). 


(2) Wher? a defendaif admits one fact 
in the ‘written atatament, of the 
laintiff &nd thereby excludes in- 
dependent evidence thereof, he is 

not entitled to say that plaintiff hos 
"relied his statement and to 
claim the whole ag evidence in his 
own favor... sis p us 


Page. 


Å DOPTIO®, . ° 


* The consent’ of the pa ado dd 

is essential to the validity o 
in,the Krima form 
Sea Hindoo Law (6)' 


179 





omy 


AGEBT. 


See Fraud. 


ALIENATION. e 


The Shradh of the widows husband, , 
the marriage of his daughter, 
the maintenance of, his grand- 

and'the, payment of hus- 
bends debts, are, under 

Law, legitimate grounds of neces- 


sity for — ... -— ? 


62 


Aue ( Civil | Court): 


An Ameen directed; to maké enqniry 
as to, mesne profita, ought not in 
e e 


the executiqn, apo enquire 
AMENDMANT. 


into dates of dis 

A» plaintiff can be allowed to amend 
his case only when it is an 
honest one, but through mistake 
os mis&pprehension the real facts 
have not been pP before the 
Court ey 


204 


123 


, 
= e 
ANCESTRAL PROPERTY. 


See Joinl Áncestral Pr 
Sea Joint Hindoo Fam 


à (1) à) 
See Neoessity. 


APPLAL. 


* (1) There is no-—— under Section 
i 163 Act X 1859 where a land- 
lord eues a person as tenant wha 
repudiates , the tenancy without 

denying the landlord's title 
suit may —— to, set 


A art coal 
whole, decree, and the 
$ ppellate. Court, on such——, 
set. aside the wholó , decred.., 
. fs) Andaa of a, Court. of, first in- 
stance not appealed against cannot 


a within —— 
e 


*233 


A) 
e 
*235 
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rhbex*(ivil soha), 


ÁrPPRAL.—( Continued) 


(4) A female plaintiff havitig obtained " 
a decree declaring certain ikrar- e ae» 

I &c., void as against &er* 
husband and his re entatives, 
proceeded after his death to exe- 
cute the decree as qne for posses- 
sion aud obtained an order wnder 
Section 223 Act VIII of 1859 for 
delivery of property in the posses- 
aion of a hin party as pain 
claimant under a title rented $ 
the defendanta subsequently to 
the institution of the suit. The 
third party appealed. Herp that 
no-—— lay under Sevtion 11 Act 
XXIII of 1881 as the questions 
raised were not questions betwóen 
the parties to-the suit - 

See Abuse. 

See Act X oft 1869 (1) 

See Act VIII (B. d 

See Letters Patent of 


F (2) 
1865. 


ŠPPBAL TO Privy Couro. 


APPELLATE COURT. 


Application for oe ee pending. 
decision. of. vo security 
refused ; Ainsli 1. Blowing the 
Full Bench R 111, 
VI W.R, Missells accus i 
and Paul, J.. (whilst d 
follow, b, 

RM 

put on 

Court withoht 
&dmitted 





to , 
)> considermg 
remature because 
efile of the High 


the st alain: 


289 


(1) poss not bound to meet caté- 
every argumeht 'adyanoed - 
y » de ey dn Court e. 

(2) An——has no authority to’ strike 
out a ondent’s; name and snb- 
stitute other defendants, and then 

: send the case downto: the Lower 
Court for re-trial T" 


18 


.* 183 


APPLICATION, 


AEDITRATION, 


? 


(1) Section 212 Act VIII. of 1849, 
and Section 16 Act X XIII of 1861, » 
do not require that a copy of the 
decree should be filed when an —— 
is made for execution ... 

(2) An——to n Small Caüsé Court on 
26th May to set aside an ex 
decree of 14th whep no 
process has been executed, falls 
witlan the first of tlie:&wo 
sions in Section 21° Act 
1866 


25 


of 


&e ofatter to —— all 
to the suit P nc- 


uber 
writte& eons : the, 


Hi. @ the pleaders iy not 
suffici ® nn 


See Act X 0 af a (2) 


Mu 


P- 


INDEX (OIVIL BUBINGS). 























T y : 3» ‘ e. 
v e 
i Page. ; 'd Page. | 
AXREARS'OF Rar. ~ BINAN. g i 
e* _ Section 29 Act VIII" (B. C.) 1869, In a suit for of renQon the ~ 
ee oe apply to a suit for a freo- basis of & kubooleut which defend- 
° ® share of certain — after ant contends is ; the Judge 
termination of & question raised, should try the question whether 
-. . “by defendants for their own pur- the lessors title was not merel 
and P EI under Act à — OF fiotitious z 187 
- pru MN (2) E Pod lee Bona thes 1850 (3) 
See Lénitation (4) “See Estoppel (2) 
è À mAN. ' Bona Frfsms. , e . 
Ses Hindoo Law (3) Where the——— of a conveyance is e 
See Lakherajdar. i called in question, it is not for 
PA: e eus claimants to gre only such 
OHMENT. ormal proof as might be expected 
(1) A prior a if the transfer were benamee  ... 211 
by suing to set aside othe d o Judg See Execution (10) 
. order, compel a decree-hold Boxp. 
whose ——is of later date to re- See Cross Claim. 
Pee ae, S under the See Jurisdictwn (13) 
o of a ordinate Ju 
contravention of Section 370 Onde DERICH On OA PRACI: 
of Civil Procedure 1l Every - for a lease does not entail 
(2) An execution- creditor ‘attaching i forfeiture of the lease, but where 
an estate paying revenue to Gov- ) forfeiture is provided as the pe- 
ernment need not insert in the nalty for breach of a icular 
notice of sale the names of all clause, it may be enforced for such 
appurtenances 149 " breach. en yes * "1098 
(3) A Oourt icri refuge to order Burnpime. 
n, . on application & decree- Ad fos th oval 
E holder, nor a t ecres It e removal of a—— 
vin xoi as Vi upon hi land maybe giron $o die 
m 273 brand ellowed Mie E 
Bee Jurisdiction (m) -construct it, provided the —~is 
Poors ae not substantial, has not oost much, 
The — of a talook seeking posses- a ERAN een are 
sion against the former proprietors, Borwaxaa. 
many of whom are oultivators (1) Where on a Collector's directing a° 
holding separate possession, must seperate account to be opened 
See ie with the sharer of an estate on his 
to which lay claim 1565 application, and his share is found 
. not to be such as he states it to 
B i the co-sharers May, if the Ool- , 
" ector rejects their applications sue " .- 
ae ASK or Bxsaaír. in the Civil Court to establish the j 
e (1) Bection 30 Act IV of 1862 is not extent of their shares .. 9 
intended merely to regulate affairs (23).Where, in a suit for declaration of 
as amongst share-holders and title, plaintiff also claims an allo» 
. directors: it is not ultra vires for ment of his share in & in pro- 
š the —— to take the security of grees, he is entitled, if his title is 
* immoveable property às a protec- established, to a precept to the  , 
` ibn agafhst loss for a debt i Oollector directing him to award 
and due ae 203 a eror a share corresponding è 
(2). written authority to the — by e wita that title ji e 09 
. a debtor to sell his immoveable (3) In a suit for & where certain 
= property of which the t «nds encroached upgn are alleged ss 
are in deposit, end to appl ky plaintiff to be Halen and by& ° 
7 proceeds to Daymelft of his abil defendant to be ° 
a» Ñ ties, creates sedan lieá ibis ? gis son, Haro that Unless e 
ie * the — "T 908 point is cleared up & —«—- cannot ¢ 
B ¢ e : ene eae mustbemadea - , 
ÀXARE party under tion 73 Act “VILL 
BOT "sein CV af 1798. ; of 1859 Hi. as: » (: “s 101 


^ TE) , T aU | 


BurwAEA.—( Continued. ) 

» 7 — (4) The fact that in a—— under Re- 
gulatfon XIX off814, certain bits 
of land are for some reason left in 
joint occupation, does not give the 
proprietor of one estate any inter- 
est m the other even in the case 
of a family place of worshi T 

"e (5) A under Regulation of 
1814 may be final for fiscal pur- 
" es, but cannot take away, the 
“right of suit conferred by Act 
e. of 1869 ... yas T 
(8) A. Oollector's order in a —— pro- 
ceeding is not final as to ques- 
tions of title .. su en 
See Limitation (12) 
See Onus Probandi (2) 
O^ 

CarcvLATIOX (Mods of). 

"Jan See Mesne Profits (8) 

CASONLMNNT. 

See Decree (4) 

Cavsm or ACTION, 


(1) A tenant's being allowed to hold 
ever fora year beyond the term 
of his lease does not create right ef 
occupancy, end the landlord's—— 
arises when he is refused the right 
to re-enters NM" 
A — arises instantly that a loan 
is made re-payable on demand 
(foot note) ... ve sis 

(3) A Oollector’s declaration of the 
ii title of a party to an entire share 
of an estate and his dividing the 
e Bhare for such , are an jury 
to another party claiming a a 


tion of the share, and give him a 





(2) 


uffclent —— isi 
(4) È a suit to recover possession of 
Jands which, after purchase by 
laintiff, had been exchanged by 

P 
*the vendor with other lands, 
laintiff's complaint being that he 
been dispossessed of these other 
! lands, Hzrp that the——-origin- 
* ated when he was deprived of the 


lands last mentioned ... 
Ses Mortgage (1) 
* See Reversioner. 
, CxgTIFIOATA. 
See Act XLof1868. ° o 


€ 
CIRCULAR ORDERS. 


-se cl See Manager (3) eo? 
Ce-prranpsats. * 
. ° See Right (3) ; 
' : Cofpropaiprok. ) 
7 * See Act XI of 1869 (1) 
L. „S$ Pisphassr (3) 


INDAX* (Orvir RULINGS). 


Page. 


146 


164 


190 


270 





Page. 
OCo-mranuer. » 
(1) Parties to the extent of their sharo* 
have a valid lien upon an estate, a 
adti are entitled to priority ovep*-«- 
any nma under a putnee lêase, 
° and to hold possession until their 
claim is satisfied T s 
(2) A ——in landed properly 


6&4 e 


has no * 


e right to do any thing which glters 


the condition of the joint pro- 
perty, without the consent of the 
other ——s ... T sis 

(8) Where one of two joint owners of 
land completed the erection of a 
wall upon the land without the 
consent of his——, the Court 
would not order demolition of the 
wall without proof of injury to the 
latter (foot nots ) ea e. 140 

See .Dutwarra (1) i 

Ses Right (1) 
COLLECTOR, 

See Act I of 1847. 

See Buhcarra (6) 

See Cause of Action (3) 

See Jurisdiction (2) (3) 
OComPANBATION, 

A suit for——-in the shape of 
‘rent for land held in the name of 
a servant, is not a suit for rent 
under Act VIII ( B. O.) of 1869 
and is subject $o the six years’ 
limitation prescribed by Clause 16 
Section 1 Act XIV of 1869 

See Purchaser (4) 

See Rent (2) e 
OomiugAL RAPARATTON. 

See High of Suit (4) 
CONSTRUCTION. 

(1) A decree for posession is oone 
strued to include mesne profita, 
where the High Oourt is satisfied 
that such is its intention eo 26 

(2) '* Given before the nuptial fire” is 
used to signify all gifts during the 

continuance of the marriage cere- 
mony 26 T sae : 
(3) If a particular——of a document 
makes a contract inoperative, 
and another——-makes it opera- 
tive and is reconcilable with other 
parts of the document, the first a 
should give way to tle secoad  ... 
(4) Where the express words ofan œ 
Att do not warrant 8 demteed of 
duty or charge, & Court of Law 
cannot give the words a meani 
beyond their literal signification © 
o as to inglude any case reason-: 
- akly coming within the spirit of 
* theenactment e . *. $i 
(5) Quali words cannof gontrol 
the gperation «f a deed i 
contrary to its whole tegor &, 800 


tee ES 


140 ə 


287 “wy 
~ 


a * 


ap? 





Page. 


; ~ 
Spe Cause of Aetion (2) 
See: Limitation: (T) (8) : 


> COMLwsvzrow. 
Q Where plaintiff havin 


*jhe entire amount eoa joint- daS 
cree for arrears of rent, sues M 
who ‘had oPtained D's share of 
tif jote, for , he being in use 
and occupation, Hxrp that M 
cannot ple&d that he was not & 

to the suit in which the 





Article 17, Schedule 2. See Siamp ° 


INDEX (CIV! RULIRGEY. 


e Page. 


(OR C ) 
¢ Stamp (8) 


Carmina Ln 


See Jurisdichon (16) 


OzrurwAL PRoompugm Copa 


A proceeding under Obhapter XX, 


if regular, is a judicial ptoceeding, 
mete ty or incomplete- 
ness of procedure does not affet 
the jurisdiotion of a Magistrate 














ecree was obtained ... 8 is Bi under this law, or render . 
(2) Any debtor paying more than his = liable to an’ action for dama- 
share, is entitled to sue’ his co- ? 63 
debtors eee a release Chapter XX. See Jurisdiction (B) 
hás begn granted or not 49 
(8) Parties are liable for - Ozon - Crux. ; 
ing to their respective, in in A liquidated sum due on a bond is 
a property, and, not simply per capable, according to im effect 
: withoutan agreement to 
See Jurisdiction (6) A rant e 
ComvurANMCA, ; or reat 2324 
See Bona fides: Onoas- Duce mae. 
OorrrigHt. In —— for saan and meme 
== in d cannot’ be: en- priu where the earlier oom 
forced by the Courts of Law, in ends Vy e part. of the, l 
British dia; and. a. registered l embraced the later, eadh' party' 
proprietor of a design cannot aoa e may take um ‘and’ wastat 
tein &n aotion inis ns ' * ssperately ' i 256 
— ying such`a OvrLTIVATOE, 
Barmah ‘Soe Meme Profių. ay 
i Oustom. 
: (1 When £n Appeli Cours decresa - 4 
DU OO aide a ae Ses Hindoo Low (T)' . 
own ' the, costa of the first D 
^ Oourt should be included in the DAMAGES.” ë e 
dearee 266 (1) A suit for —— does not lie against 
(2) A deoreb which contains’ a  diktinot a Deputy te atus sadi 
ecification of ——, whether cially and. his g J 6 
rightl or wro p oan- y and within his jurisdiction... 63 
ind His pre 994 (2) A deoree-holder should ‘be re-im- 
ai dine rere : bursed — for the- time ho, is 
Se oe oy Property ) ae out of ion b 
* 8 y e aot of another; w P 
Qo F co Prizy his im for subsequent be a 
Nen | a. plaintiff chooses: under made in the execution of the fitst o= 
ae Section 281 Act VIII of 1869: to ee d id 
examine the defendant to show Sus. Juridik (17) 
that he has wilfully concealed Seo Right of Swit (i) R 
property, &c. he must pay the See ‘Sie (4) 
2 for the oath end the cost of i 
z « reducing the doposition of the Dara or Surr. 
witness tœwriting. It is otherwise The is that on which the plaint . 
. under Section 8 Act Us c of^ is o ly filed, and not that ^ 
e wn ° 84 e 0n Which it was fled in another 
. Court Fume’ Act, 1870, " Court either as em ee ° 
When, leśteras of administration are or as a retur 
ted in respect et Pp fed in that Doa s LLLA 
subject to ae mortga p DAUGHTER, , e " e 
= valorem juty e 18 s de. tire, ° 68 TRASFIN ON; A 
. e nos of the*property legs’ the ° á à 
A t of the n Selvdalel we 253 PAE EA ; 
Clause d Section KP BchedülelL:' See ,* e Deéree ? . 
j * Stamp (A) " : | See Right of. Suit (3) u 
e e d 9 
» ?90 L| E ” 
of * : @ j í ( e u^ ( JS 
- _ e P e° anue -2 * 
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e x * e E 
* | ! i = 2 
- M Page. | Page. 
Dogue. D ixin. P. à 
bd . L’ ‘ e 
à l Apan whether mesne See Cause of Action (3). i 
Q0) ed; and should See (7) (8) *. 
B ined d state any points it re- Dawoirtton: (of will). : "o E^ 
ee bn aaa enquiry in i E She Čo- Shar Fi 
(2) In -alterations which. cause Dastan. - a = 
ihoonvenience to Ə bboreo- Pro y ‘In a fteégiiered«-— is a 
E holder, the judgment-debtot con- e apa totally distinct in its mature 
enes jhe detretal order e se’ 38 from that of property In a trade- 
e (8) If a jadgment-debtor’s plan osínot | thark is s .. 90 
*'be proceeded with without inoon- Bes Cópy-right. r 
r ° vehience to os ie he must 
adhere tothe —— and carry out its Diavorvrrox. 
"terms ‘at the risk ‘of the decree- e See Lesse. $ 
folder ' 38 Diroviok 
(4) k.— for oaricelment of à lease MERECE ; 
is ‘virtually ore for possession in See Reni (3) 
Su ion of the lease, and may Drsrosssesros. 
bélso akecuted ‘by ‘a Court dnder Sea Ferries (3 s 
Aot X of 1869 by which it has e Ferries (3) 
€ been passed . *103 | Drvonon. : 
(5) Tt is within the proviffto of à dis- See Makomedan Law (1) 
trict J to P ahd he should 
‘declare whether &—-——of ‘a 'Oourt Dooumanr. a 
dn Ad URN was obtained in ES S45 Hvidekos (1) 
8 SN 
(6) Fa ie decteo Which is hos for iiiar PM " 
aper d cannot; under Where siot ce in another 
dn $25 Orvil Procedure Oode, Be jurisdiction at in which his 
axechtdd by in ordér for delivery family reside, but has an ax/mus 
of possession of ptoperty iù the the family dwelling- a 
ion Mf a third party who ‘has house is his -—: Jr "n 
aciuired a ttle su uently to "Zu 
eipstitirtion of the suit l 307 FEN mus 2 
Mn Pes —— whioh is irioepable of being Hanotantr. . : x 
» enforoed cannot be set-óff against See Right of Way. ° 
- a decrée whfth is alive ... «ac *808 i peer `~ 
= Rep COR UNON) Where. a: semindar wisa tobak — 
: c MH) khas ion of land within his 
See Execution (9) ta Lf defendant i 
Ses Mesne Profits (4) eon MUR is a middle- 
- e Ses Transfer. men, p s right follows as a 
Wan Watoer matter of course ; but if a ryot, 
EU tiff must show n sho js 
i DageetaL Moxsr. iable, to— .. “158 
> d on (8) oe ere Propristor 
. Dsep of Grrr. . PsoTion ie 
i. OS ORNO See Execution (11) 
Deranvanr. AananceManr. 
A party forcing himself into a suit In fixing the vaitng rato of rent 
: as —-, is as much a as if of a talook, the proper plan sis, s 
he had been originally named by not to strike an av Wetween 
° the plaintiff, and the ju ent on the statements of o ite wi : 
2 : issues raised by him will bind the neseps, bnt to i aphid . 
parties, whatever be the judgment evidence is reliable... a Ia 
ko us on the qriginal question ge 63 See Jurisdiction (10) (42), 
d. Seg (3) : ¢ Under, tenant i 
] oJ anivefy, ° : 
; & Moveabla property decreed to’ be "n ie the party for rp- *Ó.- 
‘Ce 2S delivered, must ke delivered if oe acts * 
f bof——; otherwise azsemsod ° of of wich | he oeniplains, df ers 
$ 43 | should be paid .. 240 R RES Mia dis » 128 
. .. bd ° 
,T*, ` e * è o 9 ^ 
. 
( | y^ e. : J | e e a, 
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Eerorpnar.—( Continued. ) > 


(2) In a suit for arrears of rent on a 


eee kubooleut which defendant*con- 


* tends is benamee, the question 
ethould not be entangled by the 
technical doctrine of ——, which 

e should not, be applied in this 
oquntry as in cases under English 
law eke ses ae 

(3) Decisions inst one heir are not 

- final or bin against other heirs, 
Nor are decisions "nh one per- 
son in any way oonclusive or bind- 
ing against other persons who do 
not derive their title from him and 


come into Court upon an inde- 
pendent title or rights .., pie 


* E YIDAMCB. 


pend 
e 


^ 


(1) Where tn a suit for durputnes rent 
defendant fails to produce a byna- 
mah produced on a former occasion, 
or to show that he could not do so, 
judgment might have been passed 
i idm Edd Section 170 Act 
VIII of 1859. When he cannot 
rebut the certified copy produced 
by plaintiff, this copy is good —— 
in support of plaintiff's caso. 

(2) When parties have had an -oppor- 
tunity to put in such —— as they 
consider sufficient on the material 
issues of a osse, i£ ought to be 
held sufficient under Section 853 
Civil Peocedure Code to enable 
the Appellate Court to pronounce 
& p pm juli iis 

(3) Unless & defendant has subjected 
himself to cross-examination, his 
voluntary statement cannot be used 
as in his own case en 





See Nasir. 

See Parties. 

See Procedure (1) 
See Review. 


ExawrMATION oF Pueapans. 


See Issus (8) 


EgmovrAnT. 


9? See Bigutration (3) 


° EXROUTIOM. e 


e 


^ 


(1) Where a Qouré nfistakenly allows 
any of the holders of a join 
e t0 execute a pertion of the 
such — cannot be exeluded from 
the Calculatior§ when the question 
« eof limitgtion ig raised, 2 


TE) 
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298 


211 


257 
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Exscorion.—( Continued, ) l ° 


(2) The judgment ef the Privy Conn- 
cil reported in 14 Weekly Report- 
er, does not militate aguinst the 
Full Bench Ruling that, under 
Section 11 Aot of 1861, 
the Court executing & decree is 
not to determine whether mesne 
ts are to be awarded or no 
ut only the amount s .. $0 
(3) The deeree-holder being himseif ° 
the purchaser at a sale in — 
msy, instead of paying in cash, 
give receipts for the amount due 
under the decrees, supposing #heir 
value sufficient to cover the price 
at which the property is sold  ... 46 
(4) Even where a manager hes bean 
appointed to realize the profits 
of a brop to satisfy certain de- 
orees, a Judge may, on the appli- x 
cation of a decree-holder, enquire 
into the state of the property and 
cause the decree to be executed 
in the usual way, if the 
are insufficient to satisfy all the 
decrees within a reasonable time 46 
(5) Where in the —— of & decree dor 
e possession ef land the boundaries 
given in the plaint are found to be 
no longer in existenoe, the evi- 
denoe of witnessd$ as to their 
former position may be taken ... 171 
(8) In the —— of & decree of a Small 
Osuse Court, in a placB which 
has sinoe been excluded from its 
jurisdiction, the cfurse to be pur- ° * 
sued in that prescribed by 
tions 285 & 286 Act VIIL of 1859 27 
(7) Where a suit is pending in appeal, 
the original decree for costs need 
not be executed until the pro- 
i are set at rest by the 
Appellate Court; and if Yr e 
is made for review of the order 4 P 
made in appeal, an attempt “to -— 
support the original order keeps 
it alive — sag . 266 
(8) Proceedings in —— taken out bond : 


(9) In -.4— a judgment-debtor can- $ 
enot be ordered to pay beyond e S 
what is stated in the decree, al- . 
h he may have sreed with Ms 
ihe eoree-holder to ùo so 2 vs Ses T 
(10) Before deciding that prqoeediners 
taken by a decree-holder apparent- " 


ly with the view to enfbroethe * . k 
ecree are rfbt bong fide, a Jugge é 
j ought to give him an opportunity \ 


of proving bona sides ae | e.. .290 


[Nu E 


sara —( Continued, ) 


(11) & decree on & bond 
docks the hold&r's deb ipii piconet 
from certain landed 
which the bond gave a morts 


gogo lien ma wil us fm any 


fo 
sion oP de debe put de - 


mer elected to satisfy his mort- 
lien and ured the sale of 
me deg ien sobjon to that lisn, 
Hav that he was bound to recoup 
E rag froin the mo pro- 
of do and that he oould not Sut ay 
e oe ta proceeds unless 
ed land did not 

eae enough to satisfy his 
(12) A set-off cannot be allowed for 
costa not actually awarded, as 
where a decree of the High Court 
giving costs omits te award the 

costs of the first Oourt 
p Aot VILI of 1868 (4) 


Apphoation (1 

TE iS d ) 
n Decree (3) (3) (4) 
See Joiat-decres. 


See Limitation (13) 
e See Money-decree (2) 


Sea Proceedings. > 


See Purchaser (2) 
See Sale (2) 
See Wairlr. 


F 
Fermi. 
(1) Ponnu rights in a private fer- 
* ry do not it of another ferry 
` being run within such a distance 
bal to be rey on the same 
e. 
(3 Preventing persons from oroseing 
in & person's ferry and driving 
men away, amount to dispossession 
ForroLosurs, 
f$ stipulation as to re-payment at a 
. specified time entitles the mort- 
to foreclose in the event of 


re-payment not being made 
Fonrarrcxs. 
his tenure, does 


A eenant alionatin 
not Ur subject it to—— 
See Broach of Contract. 
Fgavp. 


Where two of ihe sharers’ 

" though in attendanco din 
rent due on a putnee taloo dod 
to be Loin under er Regulation VILL 
E 1819, hapgened to be out of, ahe 
way at the ime the lot was called 
yp, @od the third purchased the 
. putnee,*Hmrp that his act was one 
@ of bad faith, and that the share- 


ps holders he re ted oould not 
E béhefit by the —— 0 X 
: Purogaser (4) 
r e e 
KA Oaar a 
e. | " e. i ) 
° a> e uL 


808 


281 


lll 


FoxrzRAL OCrzamonrg’ 
` See Righi (2) 
e. a 
Q rrr. 8 5 
° See Mahomodan Law (3) 2 
GoMAARTA. : 


A—holdi 


agent 
of Section 13 
Act VIII (B. O.) 1869 

GUAEDIAN. 
(1) In a suit where a minor defendant 
need not take an active part, 


no is justified in any 
step prejudicial to his 


he can do nothing pu for 
e ought to 





~ 


the minor's benefit, 
leave the matter to the Oourt 

(2) An act bya EE ARMY 
out of the management of a minor's 
estate and concurred in by other 
oo-sharers, the liability attaches 
.to the estate 





H 
See Regulation XX V11 1798. 


See Estoppel (3) 
Himpoo Law 
(1) The father i in ùn undivided family 
under the Mitakshara, has no in- 
terest in the anoestral* pro 
which can form the subjoc? of & 
sala beyond the proceeds s 
(2) The Proper, i. 
the Dya-bhaga& is ere * 
Assam 


A 


Hains, 





AGERE current in 
T ieee is entitled to 
roperty a WOMane 
neice gn er father either 
before or after marriage in 
ferenoe to her brother or orig 
If a Hindoo wife dies childless, all 
perty given to her by her 
propa at the was goes to the 
hasbend 


(3) 


(4) 


ordfhary law of succession, Koela- * 
char must be proved - A 
(6) The performance of the pyiregtee 
. Jag is essential to the v E 


adoptiom in* the Duttake fo 
Nana among pss ree superior 
A. x NP ba the the forffe-of liw. 
must $e showne fo have diisted 
from time rS d E 
2 yy 


e be d 


49 


1708 e 


178 


`~ 


XM e INDEX (CIVIL RULINGS). "E 
EET agii iim ca 2 * 

: . Page. e Page. >- 
Hixnoo Law.—( Continuds. ) [nTEREST. ° 


(B) Quisre. — Whether, according to 
,& woman can succeed to a 
riestly office 





Eod 
e e 


9 

i i . the marriage ceremony during 
e ” which gifts to the bride are denomi- 
nated YaxMka, depends on the 
@ustom of the district in the caste 


to which the parties belong 
See Adophox. 
* See Alhenation. 
Hinpoo Wow. 
(1) A —— is entitled to succeed to her 
husband's property and to hare 
her name as proprietor 


(2) Arrears of maintenance due to 

. & at her death, do not neces- 
sarily revert to the estate from 

high they were derived a 





I 
Ino. i 

T'ho owner of an —— may appoint 
anybody he likes to perform 
his poojah: the mere fect of a 
pay and his anoestors having 
one so fora long period creates 
no right in his favor 


lxxALEA. 
(1) A co-parcener j 
uso Po part thereof; and if hy 
& buildin he takes posses- 
ion 0 Pinos tad than he would 
be entitled to on & partition, the 
remedy is to sue for a partition ... 
(2) A lessee of lands cannot, with- 
out consent of the co-sharers, 
substitute indigo for ordinary 
crops which may Fontably 
attached for arrears of rnt 





land may 


^ 





e. 
DuauovmABLm PROPERTI. 
See Bank of Bengal. 


ü nN OUMBRANOE. 


See Act XI of 1859 D 
See Purchaser (3) 


Inpieo. 
, 3 Seo as (2) 
JxummazrrAWCR. 
eSenmbie: A tiaughter becomes entitled 
d to her share upon the death of her 
: father and not after her mother's 
- *death sae T 
e 
Insuncrion. = / 
ud : Ses ‘Interest (2) : e 
IxrriALuad 9. i ý E 
7 œ Seq Mortgage (2) 
p . e e LJ j 
4 . 
- ° 


282 
hether tases Bibaho i: is a part of 


304 


276 


(1) In a suit relating to balange of ec- 
counts, prob iios are Sot suffi- 
cient to support a decree for in 
the absence of a contract for ; 

(2) Where a defendant, though invited 
to do so by an injunction 1n another 
suit, refuses to deposit in Court 
the money admit o7 due under 
the bonds now sued upon, he is 
diable to pay interest from the date 
of that injunction 

(3) Whether on  deoretal money 
is payable to date of deposit or to 

. that of decree-holder's application, 
will depend on m the‘latter 
49 had notce of the d $53 
See Privy Counci a cI) 
See Registered Bonds. 


Sea Usufructuary Mortgage. 
IsnraRYBNTIOS. 


(1) Where In a suit for possession and 
registration of names es proprietors 
certain parties mtervene aud ask 
to be made es under Seotion 
78 Oode of Civil Procedure, on the 
ground of having purchased a por- 
tion of the shares of the land cfaim- 
ed by plaintiff's vendors, the Court 
99 exercises a wise discretion in al- 
lowing the intervenors to be 
ki u 
t is not necessary to admit an i in- 
tervenor in arent suit under Act 
VILI (B. O.) of 1869, if his inter- 
est cannot be injured by & ad. 
therein 
10 See Procedure (4) 











76 


(2) 


4l Ses Ezsowhon (8) i 


Jesus. 


(1) A -decision on a collateral —e— as" 


to the rights of the parties prior to 
& decree in & suit for enhancement 
of rent, is no bar to another suit 
on the point 80 decided.. e.. 
An on a fact fs open to doter- 
mination as between plaintiff and 
defendant, although a finding on 
that fact has been arrived at 
Ns those parties in a former 
in which they were both de- 
fendants i ves 
nm & plaint di no cause 
f action, the Cout may examine, 





(2) 


e pleaders on both eles, and % 


, elicit and fix the real t+—, deter-' 
* mining the case on the "trial of 


See Possession’ 2 C o 
See Procedure : 





Sp t. 


- 


19 | 


132 


218 
e 














INDE® (CIVIL RULINGS). xl 
e e e e 
: Page. Page., 
(o Yermadaxaz. Jourr PzorxnrTOR. — 
z An — surrendering pledged property One of a number of——s cannot 
on t of the amount of the sue to evict & tenant of land which a 
bond debt, must be registered bélongs to them all - & o 
under Clauses 2 & 3 Section 17 See Co-sharer (3) (3) * ° id 
Act X X of E be admissible Joint Suanms : 
in evidence. ‘ Acknowledgments” e. ° 
in nn of d PENNE a aeit aE boda 
. transactions of a different kind .. 66]. from several defendants, cannot . 
J . sue for his individua] and separate 
. P . share of the rents, without making 
Joint Aworstrat Proparrr. all the share-holders partes ... 28b 
9 ° (1) In a suit by a brother's widow to Sea Co-sharer. 
recover his share of "here JupGAInNNT-DamnaTOR. 
e pleaded separation, *' The fact of a decree-holder giving a 
acquisition, &c. Herp that release to one or more of the———« 
in the abeonoe of some record jointly and severally liable, cannot 
made of the terms of the separa- prevent his pro against the 
tion at the time, the plea of others for the balance due 49 . 
separation was most improbable, 
: and that considering there was n JUDGMENT INTER PARTES. 
. deris NUR po nee A—may be received in favor of a 
o -&oquisition, the only infer- stranger as against a party thereto, 
ence was that of Medion from not as sonelacing such party, but 
ancestral funds 291 as evidence for which it is worth... 112 
(2) In the foregoing case although the Jumara Lamp. 
widow did not obtain & decree for : ossessi 
, her full claim yet she was held dn po e ei, its Tits 
énütled to the whole of her oos alii cher sid "on i 
. sos à p on either side, possession is 
in & suit into which she had presumed to have continued with 
forced by defendants ... e d. the person to whom it LEE 
Joiwr-Dasr. _ belongs 2 102 
A person paying to one member of 
: BI a debt jointly due to í mis of h udi ~ 
all must show that he is acting (1) Ae ea * f adjudication of 
bord fide on the understanding hu eA f ME on 
"- D RO fos the benefit of the Sos (2) Of a Collector undas Act VI(B. 0) Y 
par E ws UT = : of 1862, on an application to moa- 
- Jorg Decenn. : : sure & partieular estate *50 
he Court has discretion to refuse (8) Of a Civil Court, where a Collector 
or grant the application of some records thet partioular tenants 
oot In a for claim, to hold as mokurrureedars.. *&0 
execution, but recoveries s0 4) Where moveable pro is pled 
made must be for the benefit of all (3 in @ mo e U is pledged 
° e the decree-liolders I 20 & loan, e the &mount on the 
iia: * See Execution (1) mortgage is tendered but declined. 
Jomr Hrepoo FAuirr. Also, where there’ has been no id 
(1) Where joint property is divided tender, and the suit is for possession d 
among the members of a in after ascertainment of defendant's 
* pursuance of a compromise, each lien .. 58 
takes the property not as ancestral, (5) Of a Deputy pran in cot 
but as his own absolute property 291 of the cut bund, or o ; 
o (3) The fact of a settlement being made wise interfering with jt.. H 63 
with one member does not negativo (6) Of a Subordinate J adrftt 1 5 
. the rights of oth bers to ee eS ‘onal. 
: ights of other mem 
. icipation; nor is it necessary evidence as gei Mb shares, o 
P or the latter, if living in commen- in a suit agaist co-sharers for . 
2. sity wit the former, to @fove contribution, in which hie prede- œ 
= contribution of mone? to- cessor had dapread a contribution 
. Pn acquisition of f oe E UK erus erum equs shares .. 78 
j perty 265 to re-o a question 0... 
e ` ' -Ste*indoo Law (1 1) . oe a a em Pdi nnt E . 
e ee Onus i (1 & admit y his 
, " See Sale (3) ) ° asido ah mud ee ce: 188 
ro, a e i : * N e e p 
' * 9» e : " : t o @ v 
e i id e ) ) " e 9, 
| a i - te s e dis À : = g 


INDEX (OIVIL RUBINGS). 
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JURIADICTION. —( Continued, ) 


Lo d 


L 


(8) Where a putneeda suos a zamindar 

for excess rent realized under a 

e decree obtained whilst the civil suit 

pe former was still pending for, 

. * abatement of jumma, the decree in’ 

" this suit having been confirmed in 

appeal * ser 

(9) Æ Judge has no power: to keep | a 

case on his own file, and refer the 

examination of some witnesses to 

the Moonsiff and some to the 

Subordmate Judge, and then de- 
cide it himeelf “ee 


(10) In & suit against a talookdar for 
arrears of rent at an enhanced 
rate, even though it 1s not sought 
to determine the rate of rent at 
which a kubooleut is to be given... 

(11) In a suit for declaration of right 
to reoeive marks of on 
and honor at idol-festivals, or for 
damages from prose for withhold- 

' ing the same .. "T m 

(12) In & suit for a hunoa on the 

ae of increased value of the 
Domus to the existence of a 


istillery 

(18) j^ & suit where defendanta ha 
lent plaintiffs money s having 
and having obtained fom ihn an 
jara on oondition of realizing 


renta giving oregjt for interest on 
the P paying plaintiff's land- 


lord, and pa the balance to 
plain fail in their engagements 
(14) Of Civil Oourts under Act VIII 


of 1859 as compared with' that of 
Revenue Courts under Act X 
1869 TT - 
(15) In a supplemental "d in which 
plaintiff seeks to follow eut a right 
previously asserted 


- he) Of Of a Criminal Court in & simple 
estion of possession ... 
(17) How to determine the—-of a 


oo 


Court in a suit for damages 
(18) As to an application for re-h 
under Section 58 Act X of 1859, o 
a suit decreed by a Deputy Odllect- 
or which has been erred to a 
Moonsiff's Oourt under Act III 
(B. O.) 4870 ... i 
(19) Where S389. e is made under 
e ect IK of 1861, and an estate is 
taken the Oollector 
under Section u ot XL of 1858. 
ey: E ned in & suit'for & 
(21) rs ‘Judge has no ower to inferf 
uin arder adiit 
° pius f puis 
- rmer when no ng 
e else ls before the Se 


* ee} A : | r) 


173 


176 


“177 


198 


. “216 


228 


256 


~ 


Jugiapicrion.—( Continued. ) " 


(22) The High Oourt should not inter- 





Page. 


fere in sp appeal with infer- 
ences of fact drawn by a lower 
Appellate Court 311 
e Act lof 1847. 
See Aot VIII of 1859 (3) 
See Act X of 1859 (2) 
See Act Vl of 1871. 
o 946 Deores (5) j 
* Ses Bzeonhon (2) 
* See Iamilahon (3) e * 
See Mumicipahty. : 
See Proce (3) * 
See Smali Cause Court. 
> 
K 
Kuop i 
See Act VIII (B. C.) of 1866. 
K UBOOLBUT. 
(1) > absence of a pottnh in writ- . 
ing doge not release the zemindar 
a conditions of the agree- 
pe with tlie tenant as establish- 
ed by the written 147 
'(9) No suit for a—can lie when 
eee has never received rent 
m defendant and there has been 
no contract between them to* pay 
and receive rent TT 296 
See Benamee. 
See Joint Shares. 
L 
LAKHERAJDAR, * 

A——m Assam may ANS his 
lands in any way consistently with dit 
existing Regulations, and ash holder 
of a resumed grant may eject fg 
tenant who has no right o Socr 
pancy or lease ši *203 

LANDLORD. 1 
See Cause of Action (1) 
Luasa. 

The 15 days grace allowed to a, : 
lessee prior to ejeotment odonot ee" 
be negatired by any oondition in 

151 





See Breach of Contract. 
See Decree (4) ° 


Leave TO BRING A AAW SUIT. 


Lzaacr (suit FOR) 


See Hes Judicata (3) 


See Jurisdiction (20) 


Lrargruac?. 


List", 


See Mahomedun Law (7) 


A 
to the life of ahe—, 4 
, Passes to his heirs in the same way 


leasehold este, when not, `a 


as other property, and the heirs 


taking the estate, take it with all 


rights and responsibilities 'e 
See Ijmalee (2) , x 


' . 


147° ^ 


f y 
INDEX TN S 


Puge. 
LxrrÉàs or ÁpuIMIETRATIOM. 
i Seo Court Fees Act of 1870. 
See Siamp (6) 
Lxrruxs Patent oF 1865. 
Under Clause 39, there is no 


right of appeal to the Pr 
Council from the High TA 


jurisdiction; if an a 
wits othe to the High Court edt 
under Olause 15; but there is a, 
right eal ier from the High 
e Courts a jurisdiction Whe- 
ther an appeal les to the High 
Court er Olause 15 or not 


LiAnILITY. 
€ Sea Damages (1) 
Sea Judgmeni-debtor 
Lign. 


(1) A mortgagee "in eile his 
roperty which has inter- 
mediately by sale into 
other banda, must first bring his 
action not against th® mort 
alone, but also eee the parties 
; in possession . 
(2) When mo lands are wld 
' for arrears of revenue not ao- 
acued through default of the mort- 
egagoe, mortgagee has a right of 
acon to recover any p 
of sale in excess of arredrs  ' ... 
See Co-sharers (1) 
See Moågage (2 
LIMITATION. i 
(1) "s applicable to & regular suit by 
the decree- holder, where, on a 
claim under Section 246 Aot VIII 
of 1859, the Oourt releases attach- 
ment without enquiry 
(2) Ina suit by a Hindoo widow. for 
declaration of right and title to 
Dhurmuttur land, which defendant 
' dhas got registered in his own nàme 
as well es in h T 
3 lied cules Bection 14 Act 
e e xu of 1859, to a suit for a frac- 
shore of arrears of rent 
rosecuted bond fide in a Revenue 
rs which from defect of juris- 
‘ diction was not able to try it... 
CL) Where— is pleaded in a suit for 
arrears of rent, deduction must be 
allowed to the landlord for ‘the 
time he was suing to eject defend- 
ants as trespassers 
(5) As applied to a suit undereSection 
80 Act VIII (B. CO.) 1869 agaufst 
a Gomashta to obtain accounts, 
after th og pia doo d 
6) Ing suit for money under the 
E ; ie st Laker ee reet 
of 1869, where an agent has geren 
in & fraudulent account, conoeal- 
the factwf cisco de eH oer- 
taip momies ... 
e 


| e 


181 


98 


222 


beq 


22 


42 


*61 


79 


140 


149 





LimrraTion.—( Continued ) 


(T) Where by “the terms of a cone 
tract, either expressed or implied, 
aedemand of rmanoe is made 
to complete the cause of actian ema t 

£8) Where money is lent under an 
ent that it shall be re-pgy- - í 
le on demand ( footmote) coq 164 

(9) As applied to an drder, 

ie Len for restoration of cun 
taken ion of a 
judgment- ioe in execution . 


18 : 
(10) In a case of prescription prior to? 


Ist July 1871 198 
Oe An ad eck: by the “ Limitation 
198 
(12) pur a suit to void a Bamra divi- 
“gion bya Collector... 271 
(13) What a Court should do when 
it holds that a plea of ——ie worth- ! 
less or of no foree  ... 280 
(14) Appeals against'the orders of & 
*  * Court charged with the execution 
' of a decree, having the effect of 
stopping proceedings, come within j 
the terms of Section 20 Act XIV 
of 1859 ww. 299 
See Compensation. 
See .Etecution 


Re GEE Ss D CD (7) (8) 
See Mortgage (1) 


M 


99 
MaHoxumDAX Law. 


(1) To establish right of pfe-emption, 
the affirmation before witnesses \ 
must be made before the pore 

: in possession of the lands es 
(2) Under the law of the Sherra, gifta 
are not valid, until possession is 
ven by the donor and taken id 
o done . woe 
In the case of wuqf land, the 
mere stoppage of religious services 
does not start imitation ve 
(4) A Heba-bel-ewaz, if supported by 
_ sufficient consideration, 1s ues! 
under the—— upon the heirs 
the party executing such deed . 
Offices like that of Snjjeda-nushogn 
should descend in male, line; 
those descended es 
being regarded.as stranger æ -e 19s 
When an office like that of Saj- *- 
jada-nusheen, h has been onge djvert- 
ed oe suffigient cause & 
e ef descent, it may 
A bro vaght back into the line of a 
previous x holder when 


claiming under 2: debosnd: t 


. ant m the fi line .. 193 


(3) 


(5) 


(8) 





Mavomepan Law.—( Contiqued. ) 


(7) Where the husband gives the 
° wife an option as to declaring her- 
== | self repudiated, the repudiation is 
* binding on him, and a conditional 
` .discretion to repudiate may be 
"absolnte as time 
* Such option is got lost by non-user, 
ess its immediate exercise is 
- rendered obligatory by the con- 
tract — vee 
(8) Notwithstanding a Court of 
Justice cannot pronounce a child 
to be the legitimate offspiing of 
& particular individual where this 
ould be contrary to the course of 
ture T 
See Pre-emption. 
> See Wugf. 


 Manrmaanc 
See Hindoo Widow (2) 





a 


MaAxAGNR. 


(1) When the trusts of——and guar- 
dian are vested in different persons, 
an action on behalf of & minor 
with the sanction of the Court of 
Wards, is properly brought by 
the 

(2) Cannot be appointed under Basion. 

, 243 Civil Procedure Code till after 
attachment ... 
(3) How the Circular Drder of 11th 
z July last is to construed in 
res of the time for which a 
L (4) 





—shduld be appointed " 
T he———of an estate under a safee- 
nameh on behalf of B, cannot, 
without ial authority from B, 
represent him in any suit or charge 
him with the ooats of the defence 
of an &ction brought against him 


ddAREIÀGE. 
See Hindoo Law. 
See Native Christians (1) 
«i BASUREMENT. 
E Ses Procedure (2) 


Muasuzement PAPERA 


——are not inadmissible as evidence, 

e if the decisions uf the lower 
Courts setting them nside have 

° been reversed by the High Oourt 


Mesa D EE 
PS (1) Wherp a party recovers lon 
- of land of whi he hed roen 
m lly and is hi 


, e paltiitar he may refover, 


: : do pg ts Sch "he would have" 
j ERA y oul 2n Pal he not 
e ® 
° . e ! . " 
e 
se L) 
= ES e 






Page. 


273 


tb, 


310 


4 


Mossy Dxouxa. 


MORTGAGES 


INDEX (CIVIL RULSNGB). 






a Page- 
Mesas Prorrrs.— ( Continued, ) " 
(2) The true own Dp pura ee 
the———of th the 


time he.is illegally kept out i 
possession, and the tr 
deir for all that he fus 
and must receive credit 
for every thing for which he is 
entitled to credit or 
(3) The mode of calculating —in 
cgses of decrees for and against 
each of the parties is by rateaBle 
division and set-off  . 
.G A! sum than is claimed may 
a as wasilat, where the 
plaint mentioned only an appfbxi- 
mate value of the produce and 
careful local RM war- 
rant the sum decreed . 
See Cross-decrees. 
See Decree (1) 
See Bzecution (2) 


l7I 


29 4. 


MIDDLEMAN. 


See .Ejeotmeu., 


Minor. 


(1) Where Re ion X. 1793 does 
not apply, the Court may allow & 
fend or relative to institute a «uit 

e fora and where the guar- 
dian omits to protect the minor, 
the Court may allow another 

rson to sue for hè benefit  ... 

——is as much bound by a judg- 
ment in his own action as if of 
full age, and an applicfion for 
review on his behalf is subjeot to 

` the conditions ef Sections 376° 

and 377 Uode of Civil Procedure ù. 

(3) A Court should not make a decree e 
by consent against a without 
ascertaining that itis for the benefit 
of the — . 

See Aot XL of 1858. 
See Guardian (1y (2) 
See Manager (1) 
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(2) 





232 


(1) A——eannot be executed sgmwinst 
& judgment-debtor's property after 
it has passed by purchase into the 

on of a third party, without 

the latter being made a party to 

the suit i$ .. 119 

(2) ig gy can be sold under a—— e 
u ere h 

titles Sad Gone sd hs x 


opts Manager (4) . 


(1) The sale of mortgaged, pr 


by the heirs of a mortgagee, after ^ 


upwards of sixty years, ‘does not ' 
give a freslt cguse,of action ta the 
representatives of the mertgagor 

e e, 


MooxTRAR. kd 


ow 


e e c 


INDEX °*( 


C 


IVIL RULINGS). 
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e Page. P . 
,Mouraaan.—( Contizue d.) Onus PROBANDI. o Ld 
(2) Where money islent on immore- (1) Ina suit for Broperty aoquired from 
able property fhcapable of divi- the pro of an alleged joint s 
i the mo does pat trade, the joint charac gm - 
l e entire property, when which is neither admitted nor 
oneo Heim talents Denon ea die : pe a aa . 162 
lose his lien over the surplus pro- ' (2) In & suit for possession when on, 
ceeds E ido vee the grounds that the lands claimed 
; See iiri (7) were allotted to plaintiffs «hare T 
p» pie pe ) . by T under Reg. XIX 
e Ses Registration (3) J - See Aot XIV of 1859 Li 
ae ee of > o 
UKICIPALITY. O ; 
The High Oourt cannot interfere in d i : 
matter which is purely within * An ——- as io divorce, given to a 
e discretion of a———even th wife under the Mahomedan law, 
in the exercise of that discretion alu eid deta re Sera 1ta 
higher rutes have been charged : SET n made 
than could have been obtained by obligatory — ... vue vee 3460 
other persons d .. 286 ; 
" P 
d N e PARTITION. 
Nara CungisTIANS, Ses Ijmalse (1) 
The question as to the validity of 
the marri of —— does not DD eg 
depend on the presence or other- A member of a subsistin 
wise of an ordai minister of cannot sue his partner for the 
‘religion AM a. 949 profits accrumg to a particular 
e time, but he must sue in the ordi- 
Nain. way for an &coount $e. 1 
The report and map of a who is ee Jotnt- Debt. 
not examined in a oase i$ noót-— — 4 Pierur 
NmoBeeITY. Where a defendant, though called 
Where ancestral property is sold on upon by peint persutaitly re- 
| Duy Nb uei of do ies justfted in docrecing? plaintiffs 
] M nbn : justified in deereeing plaintiff 
m. of— — ; not*of its causes ve 221 amis "T n = 256 
l See Alienalion (1). Sea Joint- Sharers. 
e See Reversioner (2). s 
See Sale (3). PAYAINNMT. a, 
Norica À um oad Tmn be valid, 
a . : mus e at the proper place 
| See Havival of Suit. and*to a person eather to i 
See Tenani (2) 
See Under-tenand. ees, oa LL I 
ue Nfr Foa. ` PsxuMANANT SETTLEMENT. 
' Sea Construction (2) See Act X of 1859 (8) . EA 
Prarmr. s 
O ee ee een dad qug. 
co MNT mi y a Moonsiff on a Sunday 
See User. or other holiday eee on 230 
Owraston. PLEADBR. 
° — (1) Where a Judge omits to try a (1) A judgment deliberajoly regording 
int urged before him, 'the the admission of a must be , 
Pleader should, after the flecisign, taken as correct unless con Oty 
. point out the— —, and if neoes- ed by an affidavit, or the Judge's e 
è sary, ap *pplication for rgview admission that the record was 
a? may be ae TE UMS OE Wrong. ds e 0t 0e de 
* (3,An&—by Lower Appellate "Dourt (3) A ie on a mistaken 
; to try a point from mistake is a : ow of the laf cannot bind his 
0 groupd for review, not special s ent me LL oe 24 
2 E. appeal If the Opurt refuses to Bee age i. e "e 
Kk F admit a revjbw, an application to — e | PrLBADIXGS. ¢ . e. 
,the "High Dourt may be made ... 150 , e Limitation (13) ° 
‘ el. 8 a e . 
'. =e e °’ e \ |. o > ` 
n: t s e ; ' ) ) P E y^ 
à as > ie e °° ° l . e 


Possxsstox. > ` 
. (1) Where a plaintiff ih. form seeking 
ac mn for confirmation of ——, yot gtatos 


e Qjroumstances which are in them- 








u solves a dispossession, the suit 
e . *should be treated as one really 
for recovery of———  ... ice 
t2) A suit for comfirmation of , and 
oe ~ adjudication of speaific title, when 
defendant puts forward a pedi 
at variance with pedigrees put e 
a ward by plaintif is not sufficiently 
disposed of by trial of the mere 
question of for 12 or 20 years 
before the suit e^ en 
Sea Auction Purchaser. 
Sea Deoree (4) 
See Jungle um 
"E y See Jurisdiction (16 
Soe Onus Probandi (2) 
Poserzssozr Rurr. : 
See Cause of Action (4) 
Porran. f 
See Kubooleut (1) 
PEE-EMPTION. 

A oo-parcener has a higher right 
of —— than a neighbour, and. 
he may enforoe his right when 

: the purohaser happens to boa 
. neighbour... is 
Afakomedan Law (1) 
. PRESORIPTION. ee 
x The right asserted in a claim on 
— -— suld be clearly,defined. A 
Pat &rty called upon to elect which 
ranch of 2 double case he will 
proceed with, should do so dis- 
tinctly and clearly s 
See Limitation (10) (11) 
PRESUMPTION, , e 
„a — See Onus Probandi (1) 
Paimerux Orricx, 
See Hindoo Law (8) 
e PRIORITY. 


See Co-sharers (1) 


Perry Oovnom. 


(1) Interest cannot be allowed upon 

e costs when the decree of the 
—a— is sent on the subject — ... 

* (2) Where only ohe defendant appeals 
© @* the *— and obtains his costa, 

his co-defendants are not enti- 
ed jo their costs 





: See Res Judioata (4) 
,  PRocampines : j / 
— Subeequert to execution con-* 
2° * tinuef after the decrge ub been 
saiiixfied, are T . 
e Se izecution (7) , 
e 
, oe i à : 
Py à 


27 


\ 


107 


198 


INDEX (OIVIL RUfINGs). 


E 
—— ——.—— — — r fh — . 
Page. 


e Page. 


Pxoonmpvzx. 
(1) In a suit for possession of a piece 
^ of land wher® defendanf pleads 
limitation, and his witness unex- 
pectedly discloses that his posses- 
sion is that of a mo " 
(2) Of the Collector, when the pro- 
iet of a messurement under 
tion 10 Act VI (B. O.) of 18692, 
is jnterfered with by a third party 
cnm ing the land S a 
(3) In a suit for arrears of rent unde 
Aot X of 1859, when defendant 


alleqes that the perty is the 
TR of hiviself. dad plaintiff, 
the Judge would not be wong 
in aimply going into the ques- 
tion of title and basing his decree 
on the decision whether the estate 
is joint or separate T 
(4) A Court must limit its enquiry 
to the issues n for the 
trial of eplaintiff's right to relief, 
even when an intervention is made 
a defendant under Section 73 Act 
VIII of 1859, unless his interven- 
tion raises a new issue... 
See Admission (1) 
See Crimrnal Procedure Cade. 
See Defendant. f 
See Minor (3) j 
Sea (1) 
Propriztaky Rientoa. $ 
See Ferries (1) 
PROPRIETOR. 
Where a of land 4as "no 
remedy under Sections 108 and 107 
Act 
`` ander Section 77 before the decree 
is made: he cannot set it aside in 
execution : 
See Act VI 
PuxzcHASBR. . 
(1) Where owing to default to pay 
the purchase-money, a property 18 
ordered-to be re-sold, but in the 
meantime it is sold at the«n- 
stanceof another judgment-credi- 
tor at a lower price, Harp that 
there was no re-sale as under Seo- 
tions 258 and 264 Act VIII œ 
1859, and the first purchaser ‘is 
not liable for the difference be- 
tween his bid and the prioe obtain- 
ed at the second sale ... ios 
(2) ''he —— of a decree under Act X 
of P859 may ask the holder for a 
power of attorney to prooeed with 
the execution pr is 
3 Co-proprietor hasing an 
tate sold for nil icy @overn- 
Jnent revenue purchasds subject 
to Incumbrances, , whether 


benamee through s third , or 
babar 

e eee 

E - 





(B. C.) of 1862 (3) 


from the third patty who 
chased for himself 


of 1859, his remedy exists * 


*82 


236 


7 


P dei 


d 


136 











Punaufras. —( Continued, ) 


e (4) A party purohasi what he knows 
) to be SEE end title of tome 
one else than his vendor, is not an 
innocent —, and is not entitled 
to compensation for improvements 

to the prop 
See Nooasnty. 


Ses Co-sharers (1) 
See Jwrisdichom (8) 
e See Regulahon VIII. 1819.* 


PUTAEH, 


R 
Rassa Box, 
See Hindoo Law (9) 
HRxomurrioN. 


See Jurisdiction (4) 


Ragistsemp Bompa. 
A 1 bond providing for 
interest between the date on which 
the bond falls due and the date on 
which enforcement is applied for, 
must be construed strictly against 
the debtor iss es 
RxoisrzgBHD LETTER. Pd 
A party refusing a ——— sen po 
cannot afterwards plead ignorance 
of its contents i vi 


REGISTRATION. 

(1) Bection 80 Abt XX of 1868 does 
not empower a Registrar-General 
to a rule directing by what 
particular kind of evidence & per- 
son is to prove his right to have a 


T * deed registeréd, or as to what fact 
. shall be proved by oral, and what 

€ by documentary, evidence en 

(2) All the executants of a deed 


having admitted before the Hegis- 
edunt that they have ere- 
cuted it, he has nothing to do 
with the recitals of the deed E 
3) An unregistered mortgage prior 
ix * date cannot take effect against 
& su ent registered mo 
a the holder of adds 
deed has or has not notice of the 
* former ds T T 
See Istifanamak. 
See Limitation (2) 
Rreutation X or 1798. 
e See Manager (1) 
Sea Minor (1) . 
Raevrarrox XXVII or 17983. 
° Applies onlyeto Aauts and bqaars 
5^ e. S nah wefb in existence en 
* jt why enacted, not to those of a 
e later dádte — .. ‘ee 
LATION XIX or 1814. 


" 


° Gas Beogon 6. See, Butwarra (2) (4) 
See Butwarra (5) 
ee : e 
HE : : 
"E l e . n " 
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223 


180 


18^ 


270 


268 









Page. 


RxavLATIOM VIII or 1819. 


A xemindar ufging up for splo a ° 


putaee under—— guarantees tothe 
iind] that there are some 


ds appertaining to the putne ;* 


e if there gre none, the purchaser 
may recover his purchase-money 4. 
See Fraud j 


: See Sale (3) ° 


RmavLarios VII or 1899, 
Sections 7 and 9. See Under- Tenant. 


Hn-u3AxING. 


bad 


128 i 
. 


See Aot VIII (B. C.) of 1869 (1) 


See Jurisdiction (18) 


Harms. 
Ses Contribution (2) 
Raniaious Faerrvar. 
See Jurisdiction (11) 
Raum. l 
(1) The meegreness of the Lower 
Appellate Court's ju t war. 
rants a——only when the Judg- 
ment does not show thai 
evidence has been considered ... 
(2) Where on —— the Judge observes 
m the evidence of witnesses will 
© unnecessary, plaintiffs are 
justified in making no further 
application for a summons on their 
witnesses p, se 
Ruger. 
(1) A tenant may set up against a 
claim for for any particular 
year, any right which he has 
to an abatement, notwithstanding 
that he has paid full —— for 
several previous years ... 
(2) Must oom tion for 
en Away tor Railway 
is divided between the Pe 





18 


108 


a 


*201 


land . 


and those holding under him,” 


any deduction of———claimed from 
the xemindar must be reckoned 
with refereuce to the proportion 
which has ed into his hands .., 

.— Whether the proprietor 
of: a talook created before the 
permanent settlement can claim 


(3) 





Payment. 
See Right of Suit (1) 
Res Jupicata. 


, (1) A Qecision tinder Act XX VII of 


« 1860, does not ude the un- 


“201 ° 


coessful party from comtesting ° *. 
ar 


validify of theaWwill in a 
suit...’ ic $ m 


e. 9]4 


V 


.oxwüi i INDEX (CIVIL RULINGS). 
E VM e 
e " f e 
Page. j Page. 
Ras Juproata.—( Continued. ) Barvrw. —( Continued. ) zy 
(3) The High Court cannot admit 


(2) A suit for possestion as the heir 
. of &, is not barred by Section 4 
- UT. iene 1869, because plain- 
ffs former claim as heir of 8's 
a « father was dismissed ... e ® 
e(9) A suit is not barred, because in & 
former case between the same 
jes, and on the same cause of 
action, plaintiff, after evidence had 
boen recorded, obtained permission 
to withdraw the case with leave 
to bring another mit ... 
(4) Observations on decision of Privy 
Council in case of gWateon v. 
Collector of Rajshahye 
Ses Issue (1) 
urisdiobon (T) 


RISUMPTION. 
The settlement of revenue in oon- 
uence of —— under Regulation 
XIX 1798, does not confer a 
new estate, but only limita{che reve- 
nue demand originally chargeable. 
Such —— and settlement do not 
extinguish under-tenures - 


Havawua Counts. 
See Issue (2) 
See Procedure (3) 


Rsv BESO ER. 


doo widow in posses- 
sion or a , does not give 
the latter any cause of action or 
entitle him to ask for a declaratory 
decree m - € 
Where & sues to set asido a 
sale in execution of %& decree 
against a Hindoo widow, the cause 
of action depends on whether 
there was legal necessity for the 
widow's incurring the debt which 
burdened her husband's estate... 
See Right of Suit (2) 








Ravivan or Burr. 


Refore a suit can be revived, 
notice sould be served on the 


opposite party to ap in - 
apert ofe the decree E oricinally 
e zm zm een 


e mad 
eirvigw.* © 
, (1) A Moonsiffs order inga —— 
, without proéf that the ney evi- 
—— dence was noj available bafóre, asp 
> * wall®as the Lower Appellate 
Orts pn oo ing the 
. e order, are ill x i 
e E 
e LÀ ‘a e 
s ? y ° 
e e. 
e v 


270 


18 


185 


a —— of a jadgment péised in 
appeal merely on the 
ground that new evidence to prove 
a fact has been discovered 
See Act VILI (B. C.) of 1869 (1) 
See Act X of 1859 (1) 
See Jurisdiction (6) 
ees Minor (2) 
, See Omission (3) 


112 


Riaur. i 
(1) To build a factory on jaint pro- 
2 perty, upon the title deve for 
Die socsharer only ole ant pgo- 
ment of the ——s of the other 
co-aharers, and involves an injury 140 
(3) A birth moha brakminy, or right 
to officiate at funeral ceremonies, 
is incapable of transfen vas 
(3) ‘A clearly proved —— cannot be 
refusedea on the technical ground 
that on one co-defendant's appeal, 
no decision can be come to ay A 
to another co-defendant is 
See Co-sharer. 
Ses Jomi Hindoo Family (2) 


Rigut or OocvPAncr. e 
Asclaim to occupy a building on 
. the ground of the previous tenant’s 
long occupancy of the land, as 
against a landlord rho has, since 
such tenant's death, exercised 
rights of ownership over the lan 
cannot be maintained ...® ‘is 


Rigut or Burr. 
(1) An injured 
tute crimin 


170 


271 


161 


pey airg to insti- ° 


i aly not 
is in a Cinle 





deprived of 

Court to recover d for 

abuse . 88, 84 (foot note) 
(3) A party having a vested interest 


in remainder such as a Hindoo 
has the power of creating, has 
a —— to obtain a declaration of , 
the invalidity of a will set up to 
his prejudioe ... xe sia 
(3) An action for rent does not lie 
against a person in possession of 
a tenure written in the zemindar' 
books in the name of another, un- 
less there is a contract, expressed 
ear eae ii m i 
(4) A wife cannot sue her husband for 
an ellowance on an ent for 
* which the sole consideration is & 
stipulation that she is not to com- 
fnnioate with or him 
e Ses Auction : 
See Butwarra (1) (5) " 
See Jotat- Proprietor. 
See Manager (1) + ° 
See Minor (1) , 
See Partuership. 


214 


[ d 








. + : e 
e , V . INDEX (CIVIL RULINGS). , xix 
ee ee EE É 
e \ Page. : Page 
juomr or War. SuxvAXT. s d 
xxm. pue hage e One i = A dismissed ——" is entitled to *w 
S grant; but ma fi brok i i . 
established by continued uer for ho has iudi tie Aer er -— s 
a certain period constituting ad- earning when dismi 60 
verse possession T e. 284 Has " . 
AE Ni. ; i "A decree of one Curt cannot be e 
: aries applying ez parts for tho ° , under Section 209 of, the 
153u60 of — interfering e With Code of Civil Prooed ~, e 
the rights of persons executi ARE f beg chus. gune! 
preci are bound to state s See Decree (T) m zi d 
e ° e circumstances which the Court LICHIOR 
needs: to consider .. 66 See E (13) T 
HETTLEMENT. 
* 2 See Joint Hindoo Family (2) 
8 See Rasumpton. 
HAFRAENAMAX. SHARNHOLD 
See Manager (4) Where an entire holding has been 
Baza, sold for arrears of rent, plainti 
E (1) Sections 106 and 107 Act X of 1869, ee. 
apply only where the unjler-tenure cce dun pue 
decree-holder's right as land- in question »93 
lord are admitted, not where ad- q ec? ais : "TT. 
verse proprietary right is set up .. — *l1 SuALL Cavsa Covert. 
(2) The sale of the Joint property of A —— may entertain an application, 
an undivided Hindoo family, in for execution of its own decree, 
ecution of a decree made on even if the debtor's residence and 
a debt which was not a neoessity, moveable dad &re in & place 
is not valid, even though the which, sinoe i cn exclud- 
are used to satisfy ed from the Courts jurisdic- 
another d on & bond tion M es 297 
ai a Alas borrowed on a See Aot VI of 1871. 
necessity. e parties suing for See Appligajon (2 
ann of execution sale aro eec Ln a 
bound to pay the auction pur- See Jurisdiction a (13) 
^ A-— € bec d much ps the debt as SPEOIAL APP i T e 
wo ve been urden po ap lici 
` awo e p 31 S Oaa o 
) Where two of sharers’ en Review 
though in attendance to x ^ m @) 
rent due on a putnee talook about pri : 
to be sold under Regulation VIII. (1) The exolusion under the——law 
1819, happen to be out of the way of ddcuments unstamped or in- 
at the time the lot is called up, sufficiently stamped, is not ntend-s 
_ o'* d & third purchases the putnee, ed to create or put an end to the 
XLD' that the as: batwaen ights of parties. A document 
the Oollector and xemindar and tted by the first Oourt as not 
the defaulting putneedars is valid ; requiring #——oannot be que- =“ 
e Dut it is void as creating a title in tioned in appeal m 4.5 6 
favor of the shareholders he (2) Where a—of the full value is 
represented ., 4 4. 80 available, parties ought to use as 
See Execution (3 anal a number of——s as they 
e See Hindoo Law (1) Can : cee "T ^ 162 e. 
é See Purchaser (1) (3) It is not illegal to make up the —— 
See Sharekolder. ° fee, le in an ap by E 
Ree ° an ase number? of —t-—of e 
e Should not te req . Ie- er Hi Uues ` vee TE 106 
. e d red from &, (O Wiee pioi maT t of x 
ER. T ng E "e prem bie e. his father’s estate from the ere- - 
: priétor at the instance of (he ° A e chaining i suit 
s à appellgnts who are mere stran 311 *  shogld be filed orth ^ : e 
"LL See Appeal to Privy Counci 1 a Mod onthe ueque US 
° e ° fora sux for tha &monft to be 
SEPARATION. e  - ° recovered, andeSMot on a €— of 
e See Join Ancestral Property (1) Ra, 10 EL ' .^ 160. 
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Srayp.—( Continued.) © 
(5) A plint to have a summary order 
"d d set amde, and a will declared to 


-- © ebe genuine, and to be retained in 
ion of deceased's property. 

, *, 1s one for consequential relief, and 
e does no$ oome under Article 17 


Schedule 2*A ot VII of 1870 
(6) Pn determining the —-to be affixed 
to new letters of administration 
to be granted, credit should be 
* gen for the amount of duty al- 
paid, and such duty is not 
Eu a second time 
(7) In a suit to establish a right as heir, 
and set aside a certificate under 
Act X X VII of 1860, where conse- 
quentia] relief (such as permission 
to draw interest on Govt. Promy. 
Notes) follows, the fee p 
3 Section 17 Schedule IL, 





Court 1 
Fees Act, is not sufficient... 
HrRAMGEES. 
l Ses Estoppel (3) 
BTRESDHUN. 
See Hindoo Law (3) 
Svuoccmearon. 
Ses Hindoo Law (3) (5) 
See Mahomedan Law (5) (8) 
Surr. 
Seo embeds) (2) 
5 4 
; See REM of 2 
B Proa 
pourr EM ING. D 


A —— is a permanent transferable 
tenure liable to enhancement of 
rent under Section 15 of Act X 


of 1859 db" 
BunPQus Procmmps. 
See Mortgage (2) 
Ad T 
Taxaswr. 

(1) A is entitled to acorstion 
to o and while he retains 
the original holding, he cannot be 

° '  * turned out of the accretion, even 


though oftlly a —— at-will ate 
Pe is allowed to hold 
seri labia on the expiry of their 

: terms, and continues m possession 
under them, he is entitled to hold 

as on until served with a legal notice 


to 
eet adir / 
e T TEN PAETYe 


ie 
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Ses Poesespon (2) e 


See Abebnenat. 


Traps Marx. 
See Design. 
Taassrus (from Revenue Court. ) 
A decree in m no actual ° 
pending in the Dol- 
tootor’s Court nt the pepe 
Rid of Act III (B. O.) of 1870 
b Da gies transf to the 
: urt under Section 3 
TW or 'laWwURA. e 
The purchaser of a ryotee tenure 
must obtain the zemindar's consent í 
to the -—-; otherwise a 
receipts of rent are not ing on on 
the zemindar.. 97 


See Forfeiture. .. 


Trara ° 
See Zamiadar. 


Torr. 


808 


U 


Unpan-T marr. 
An —— holding and oultivatmg uader 
€ Section 13 Act X 185), and 
entering into no fresh engage- 
ment at the time of re-setilement, 


Sse Contribution (1) 


A suit to enforce a right to a path- 
way through a door leading toa 
joint thakoorberee is not a claim 
to a right of —— but a ir ut 
of obstruction T 

See Option (1) 
See Right of Way. 
Usurrvcruary Moxrraaas. 

In an-—— where there is no stipue 
lation for interest, the renee 
is not entitled to it 


v 


tre ^ 


VALUATION. 9 
(1) The by an anotion-purohaser =e 
eui sei a what he peid for : 
tht property. Ina suir possession e - 
ud in acie not inoorreoj ina % 





y evidence jue 5, 
(2) Where a —— is doubted, an en- 0 : 
uiry should be institutéd under R . 
: ct XXVI of 1867 .. e... e" 

See Jurisdiction (17) ° 
" ” o 

. e t 
e . € "UR 
LIEN e 
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e * wW 
Waars. e 4 

See Servant, 
wW 


A decree-holder’s conduct in look- 
ing on without remonstrance for 
nearly a month while the judg- 
ment-debtor incurs considerable 
exp amounts to a of 
his right to take matters in hif own 
hands in ès. 

WALL 
j See Co-sharer (3). 


WirHDRAWAL. 

Where a plaintiff asks for permis- 
sion to withdraw his plaint, alleging 
that he cannot adduoe the evidence 
of certain records within the time 
fixed for hearing, the Oourt may, 
under Section 97 Act VUI of 
1859, grant it i i 


Wira. 
See Remand (2) 


See Hindoo Law (8) 


WEITEN STATEMENTS. 
Ses Admission (2) 





Womaun. 


Wuar. ° 
(1) The chief elements of —— are 
jal words declaratory of the 
appropriation and a proper motive 
causa: thé —— is completed 
where the declaration is eing 
solemnly published document ... 
’ e š 
e 
y e ‘ 
e 
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W var.—( Continued, } 
(2) A valid 





of those responsible for carrwnge 

e out the RA ie ca beheats, nor 
can it be alienated 

(3) A Shiah is not disqualified 

š supervision of & made by a 
Roonee s - 





aaser 





cannot compel & 
to become his ryot: and the 
fact of a xemindars obtaining 
& money-deoree under Section 16 
Act XIV of 1859, against & person 
does not entitle him to treat such 
person either as a trespasser or a 


ryot .. eee - 
See Transfer of Tenure. 


‘cannot be affected by 
revocation or by the bad conduct ., 


116 aa 


for the ¢ 


116 e 
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ePage. | JURISDICTION. Page. 
gict Y or 1859. Whenever an appeal is rejected e 
Sections 30 and 36. under the provisions of ion 
Seo Jurisdiction. 30 of Act VIII of 1859 on the 
Š ground that &mount or esti- 
XIV or 1859. mated value of the claim, as stated 
€ : s by the plaintiff, is beyond the —— 
Sections 19 and 20. al the urt, an appeel is given 7 
See High Cort. by Section 86 from the order re- 
jecting the plaint, notwithstanding 
Acr XXVI of 1867. Note (b) to Schedule B of ae 
Note Og B. E Btamp Act X XVI of 1867, which 
e Jurisdiction. ' cannot repeal by im implication the the 
v provisions of Act of 1859.. 10 
See Jurisdiction, L 
D LIMITATION. 
. Ses High Court. 
DzcREK. 
See High Court. ManonspaxX Law. 
t It is not a bindi rule of law 
E that the tulvb-1-tshaad, if made 
within a day fiter the receipt of 
Exxourion, e intelligence of the p : 
Sea High Court is necessarily in time for Mb pre- e 
= E n servation of the right of pre- 
H empton; the due and efficient 
observance of that formality, as 
Hian Ootrt. to time, is a question to be de- 
Hxxp that whether a decree of the cided in each case by the Court 
lower Oourt be reversed or modi- which has to deal with the facts .. 13 
fled, år affirmed on ME by NS . 
—, the decree is a P ° 
—, and that such decree is gov- 
*erneé not by the twelve years’ 
limitation prescribed by Section 19 See Jurisdiction. 
Act XIV of 1859, but by the P hae 
three years’ limitation prescribed ae label 
by, Section 20 of that Act . See Mahomedan Law. 
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ACCRPTANCR. (1) Plaintiff wes the aser and 
ccu EcL or pemon who hed depodied dio 
consideration-money ; and he en- 
,  AocowwoDATIONX-Binr, ,  dorsed the same b: realization 
. oou ds only. Defendant was the purohas- 
EM i (6) ° er of the hoondee (after it had been 
lost or stolen) by means of a forged 
Acrt XIV or 1859. i special endorsement to his vendor 
Tha word “timo” ae ued in Ol. D dorsement lo hina shen Sentus 
or inea of dim ms n l ance. The question was whether 
y s : the defendant, by reason of having 
: been a purchaser for valuable con- 
sideration, without notice of his 
2 € vendor's want of title, obtained a 
good title to the hoondee, notwith- 
standing thé two forgeries. Hsp 
° that, in considering the right to & 
Oarryraa OX Busrsmss. iii cia a reasonable PA e e 
s Ne. qa must be put upon the words of an 
e ° See Jurisdiction. endorsement or acceptance, and 
when & Hindoo maker or right- 
Caufa or Acriox. ful owner of & hoondee payable in 


i . terms to the SÀqjoog or a respeo- 
The cae EN e: ` table holder thereof, endorses it 
1865, includes the facts out of cies as the rightof dealing 
which the plaintiff's right arises... 16 PU 
pun with the hoondee to A alone ; 
, dee Jurisdiction. and after a special endorsement to 
A, the hoondee cannot be validly 
transferred to B, otherwise than ° 

E by A or by A's authority sae 3 


é (2) Semble here is no rule of 

Hindoo l&w, customary or other- j 

- wiso, dins Min have tho ur e 

XDORSEMENTS. of making word Shajoog m 
le to bearer, qufte ind d- » 

N See Hooudees (1) (2) (3) (4) safe the endorser drag: scie : 

° ciple of mercantile i ; 
ving the foree of law or other- $ 
e é P e’ wise, which would be se»wede by 


e e? e 


e T . "4 endorsed and 
F 2 X hoondes as if it 
i 'ORGNRY, ET 


: Seg Hoondert (1) (3) s i ab 





cb MEN dE 
OV . . e 





Hoonpxns.* ( Continued.) 
. (8) D. K. having dishonestly obtained 
` e possession of [a hoondee before ac- 
° ceptance, forged especial endorse- 
ment to hi f, got it accepted in 
- : vor of himself, and then endorsed 
it to the defendant. Tus Oovrr 
* declined to look behind the acoept-* 

: ance - .. (foot Role) 10 

- (4) Semble.—Hefore acceptance at any 
d rate, a hoondee payable to skajoog ° 

would pass delivery merely, 

without to the authenticity 

` or otherwise of any special endorse- 
ment upon it e. (foot rots) 10 

(5) Plain | sought to recover the 

amount of a hoondee drawn by 

defendant at Patna on defendant 

at Calcutta payable, forty-one days 

after date, to S. Á. or order. The 

defence was that the hoondee was 

an accommodation bill given to 

R. A. without consideration, and 

that plaintiff, efter the hoondee 

had become due, end after plain- 

tiff had notice that defendant was 

only surety for S. A., gave time to 

the principal to release his surety. 

Hav that the now arrangement 

did not alter the position of the 

arties so as to release defendant 

Bon his original obligation as 
principal debtor ei wx. ALG 


J 


Lutrrers Parant. 


Clause 12. See Cause of Action, 


See Juris 
e 


Lrnuarra TID. 


The day on which a promissory note * 
payable on demand is made, 
: should be excluded in computing 
the period of limitation nee 1 


€ 
PuaIMCIPAL AkD Surry. 


See Hoondaes (5) 


PmEourmeoxrY Nore, 
See Limitation, e 


JURISDICTION. 

Defendang who resided principally at 

e Patna was in the habit of buy- 

ing country-produce there aud 

bringing it to Caloutta, where after 

selling it he used to return with 

the proceeds to Patna. He was 

also in the habit of drawing bills. 

and hoondees at Patna on Fimeelf 

at Calcutta where he usdd to pay 

* them from the proceeds of lus 

sales. Harp that he did carry ox 

business, or work for within 

m the local jurisdiction okak High 

° Court, within the meaning of 

Clause 12 of the Letters Patent 
of 1865 one e 0. œm 16 


Sumpayr. 


e 

Quaere—When the last day for tho 
presentation of a plaint falls on a 
———, can the plaint bo presented® 

on the following day ... svi 


WwW 


WozxrwG rox Gar. 


See Jurisdiction. s 
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. ad Aor XXV ox i861. C ChntinetL) > 
Aor XXI or 1856. Beotion 66 B. See wrisdiction (4) (5) 
See Optum (3) E Bection 67. dure (12) 
Aor III or 1857. E nd 08. See Warraat. 
ts e ton 168. 
See Procedure (1) Section 169. Bee False ue isidence (2) (3) 
Aor XIII or 1887. Section 180. See Procedure 19) (17) 
E Section }93. Procedure (19 
"TEM. idi () Bection 198. p See Interpreter. 
Aor XLV or 1886. Section See e (6) 
Bection 21. See Public Servast (1) Beetioh 227. See ribera 13) 
Section 143. See Cumulative Sentence (1) Bection 228, Sde Prodedure (3) 
Section 147. See Tioting (1) Section 240. 
Seotión 161. Sea Public Servant (1) Beotion 269. — 
Section 169. See Police Officer. TM 
Segon 176. s ndis Servant (2) Section 308. 
Seftion 177. pela a Section 318. See french " de) ee 
Bection 191. See False DM n) 
Section 193. See Cont. Sas Procedüre (18) 
‘Sea Falsa ES (4j Beotion 342 See Jurisiliotiva (1). 
Section 211. *See Procedure (18) (17) (25) Becton 344. See Jury. » 
Section 288. See Procedure ( $21 Section 852. Jee Assault. 
Sectione317, See Exposure of Children. Section 404. See Nuivaace. 2 
See Maintenance. See Opium (1) 
+ Beton 363. Gee Criminal Foros. Aor III (B. O.) oF 1885. " 
Rection 353. e Miner Sentence ua Pres 
See Hioting | 
® Section 366. See Sinapis (1) px Q m Trade (b 
Section 870, See xmoipa Ommis- 
Section 378. See Boat. sioner. 
Section 380. See Theft Q Aor VII (B. 0.) or 1865. 
Section 406. See Police O ffloer. See Slauyhisr- House, 
. ae 409. Ses ai Breach of iem xXx or 1865. 
Section 410. See Kidmapping (2) See Mookleur. 
Section 425, See Mischief. iori or 81]. Taa 
Bection 442. See Boat, " j See Polica 4 2 ~ æ 
i à 21 
ection 451. See Proce (21) Res Prrd, (1) 
Aor XXV or 1861, Aocusmp. 
ter XIL See Procedure ( racherg 6) (8 P 
Chapter XIV. See pisari (16) (17) See rir race dds. (8) £ ) 2. 
(23 e 
Chapter XV. Sra License (P). ADIOUEBMENT, ; 
* See P: oceture-(8) (18) (20) The Deputy Magistrato's ides dime- : 
Chapter XY. See Wunesves. ing a case for default (after repeat- e 
ee Chapter See Juris 4) ed unnecessary adjeurninent? and 9.4. 
*  Bqiifnl4 Sea Jurisdiction 01) after the 98 wised was put on his 
e Section $3 D. See Jurisdiction (4) à dad upon atday to which no 
V Beotion 26. See Procedure À — — was i Won was sot aside e ^ 
Section See Procedure (18) oe 22 68%e 
"Bectlop 65. See Assault. ^ pecdgs (8 * 
E Beption 66. , Ses Procedure (22) Í - 
3 G = x 
oe e : e 9 
9 e e. 
e. = e eo e > f j e 
e 





. Se Tagal Gretisction. 
e See Jurisdiction 1) 


. Seq Nuisance, 
N Sos Procedure (34) 


Asma Ur) 


: *In a casa of —,.- a sentences in 
a fine of 50 rupecs, and awarding 
Imprisonment for one month in 
t of payment of the fine, is 
illegal, un reference to Sections 
£66 and 852 of the Penal Code ... 
See Jurisdiction (3) 


Avrzs-Fors Aoqvrr. 
See . Criminal Forbs. 


B 
Boar. 

A —— be the ect of theft 
Although, ander Sonos 449 Penal 
Code, it is for oertein os 
classed with it does not 
cease to be moveable property 
under Section 378 jus ivi 


M 
CH oF THe Prior. 


(1) A mere local enquiry and stato- 

. ments of parties not on oath are 

not MUNI pier on which a 

Magistrate can decide, under Seo- 

tion 318 Code of I Proce- 

i dure, what i$ in possession of 

land Mith to whioh a breach 

of the is apprehended oF 

(2) The report of the Police is not evi- 

dence, and ought not to be accepted 

as sufficient to institute p ings 

(3) ang ig the abore Section ... 

3 ore initiating proceedings. bid 
the above Beotion, a 

* must satisfy himself on legal evi- 

dence thet there exists a likeli- 

hood ofa and also record a 


De stati DE the PNE 
_ See Jurisdictoxn (3) 
l Sea Procedure (18) 
Brrameyr. 
°> See Ilisgal Gratification. 
Suvum. : 
9 aD "Seo J TTA (3) 





* ° œ 


Onaman. 2. 


See See Compt, Simo)" 


E S MI 


Prooedre a (14)*(21) 


Page. 
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Cuna TING. . 
See Kidnapping (2) e 
CHILDRENS, 
See Hzposure of —— 
See Maintenance. 


Orvi, Oovrr, 
e Sea Jurisdiction (2) 


Coura. 


See Jurisdiction (4) (5) . 
See Procedure (3) 


CourrarzAxTSs EvipENMOm. e 
See Procedure (13) 


OonTRurT. 


The form of sn pipe M 
District mtendent of Poli 
under Section 198 of the P 
Code, foes not preclude a Magis- 
trate from framing the charge 
under Section 177; the sanction 
of the District Superintendent 

ired under Section 168 Oode 
of rimis Procedure, 1 to give the 
Magistrate jurisdiction, neef not 
be express but may be implied .. 


Ormia BxmacgH or Trust. 


To constitute the offsnce of 
there must be dishonest sig te 
priation by a person jn om 
confidence is placed as to the 





custody or ent of tha 
perty in respect of which the 
is of trust is charged 
See Police Officer. IL 
OxiurwAL Foros. 
A person tried” he acquitted ‘on a 
charge of under Bec- 





tion 352 om includes the 
offence of battery) cannot be fried e 
in respect of the same criminal 
matter on a charge of huit 
See Cumulatroes Sentence. 
See Riotag. 


CUMULATIVE San TEwon, 


A ——— under Section 148 Penal Code 
(bein g a member of an unlawful 
l 


assem Ds and Sectiqn 353 (using 


Rips & pode 
* servant) was s apheld 


70 a‘ s 
Duravit, ë " 
See Adjournment, ° 

ELA : . s * 
Seo Juridicton (3) o 
'e 
> e 
e * @ 
e 9 
xí e 9 e e 
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. i OOO a EEE OER 
: : ' Poge Page. 
Darotrriows Farsa Evinanca.—( Contiawed,) . 
See Procedere 410) (11) (38) ©) ‘Oy Section 169 Onde of Criminal 
y ion e o c 
Darurr Oosanesionne. Procedure is to ensure thet the ae 
See Jurisdiction (1) , secution should be instituted 
D xe parga on the part pf 
. e Oourt ore whom 
See Adjournment, was given, or on eh ` 
ae e of & 
f Bea Jurisdiction (3) d Court to which such job 
DaumtxXA mee. l subordinate ... s 2e. 37 
Does not in the eye of the law mdke (3) Where a Magistrate the 
vj e x an offence more heinous, iat of @ case which bad been d 
a P no nd an ei orwarded to him by a Subordinate 
commi y a sober, te for consideration, and’ 
man i» an offence, is equally an then sent on the papers Dis 
offence if committed by one when District Superintendent of Poloe 
drunk, if the intoxication was with an opinion adverse to the 
voluntarily caused yis 38 risoner, and the District Bu 
intendent of Police requested the 
; g ley to iue 8$ Mini hens 
p E against the prisoner E a : 
e with pivin ,it w eld that 
Ex parte statements made in Fille oe the ino of the warrant was asuffi- 
OE py play who invoke cient sanction under Section 169 
aid of the Court to transfer a case on the of the Magistrate ... 87 
from one authority to another (4) It is vini incorrect to ch 
ought to be based upon truth 40 7 ge A 
s Breach of tha P number of persons jointly, with 
» SU. intentionally —— under 
See False ° 
des T nn Section 193 Penal e. A 
‘See sd ib of. 2 ae that Section should show 
See Procedure (5) (8) (9) (10) ee ee eig s dis 
, (32) (23) are alleged pates made, 
EXAMINATION. , . Bhould discloses the exact date on 
See Judicial Officer. which. the offence Lė} whe 
- M Sax Prot 6) (19) (22 committed, and the ut or e 
adara (6) (19) (22) officer before whom the 
Eix-parts ÑTATEN ENTS. wasgiven ... eas 47 
e Bos ee Pere (6) A Sessions Jndge has no aioir 
MEE under the law to interfere with 
Exrosonu thè order of the Magistrate allow- 
POM 317 dir ade m MEE ing a prosecution for — 69 
bore e ebandonment or 
) uen T Tasis of his or E Faran PagsoNATIOR. T 
° ° ren of tender years in such & idnappiag 
manner that the children not being iic (2) 
able to take care of themselves FiryrHYv Lamp. « 
sar eh laa or being : i yc 
injured ——. o du See Municipal Oommissioner, 
From. : 
F Sea Assault. 
Onaran, See Municipal Commissioner. * 
Sea Procedure (18) (17) (2 See Procedure (15) E 
Paras ÉvrpENCA. l dian" mre aie: "tm. 
e . (1) The wordgof Section 191 al Fususav (Right of). e PE 
Pd e* Codg are Very general, and do Sea Theft (3) ° Cm 
not contain any limitation that c e 
e 4 the fale statement made shall 
: . have any bearing d the matter \ E Gi: v d 
* in issue. It ls sufficient to bring E e 
a tase within that Section, if the GRATIFIOATION, . a- 
LIA "y— is jnteguonally given sv 37 Ses Ilegal — —. ie va wo 
e e J 6 . . e d e 
i e e * e o ie 
|. V X " \ ° 
£ . = e e e s f é . 


| 





Hidg CovET. 


H 


Ilegal Grati ? 
See Jurisdsotwon (3) 
See Murder. 

See  Nuisanos. 

See Opium (1) 

See Preoedure (4) (24) 


See 


=» Housa A a xA PASS. 


* Horr. 


See Procedure (21) 
See Criminal Foros. 


I 


ILLEGAL GERATIFICATIOM. 


On a conviction of taking 





T 
simple order to refund the money 
taken is quite inadequate to the 
gravity of the offence. Although 
no appeal lay in this onse, wd s 
High Court, upon a referenoe, 
having power to interfere, quashed 
the conviction — ... i 
See Publio Servant (1) 


, MPRISOMMENT. 


‘See Assault ` 


Ixroxumxs. 


See Optum (2) 
3 


InTBEPRETER, 
There i&no necessity under Section 


L 


188 Code of Criminal Procedure 
for making use of a regularly 
sworn to interpret his evi- 
dence to a party making a state- 
ment —€ T m 





J ° 


Jupvitiat OFrIosR. 
Case in which the Iligh Court per- 


mitted a Deputy Alagistrate to be 
examined on behalf of a petitioner 
whose case was investigated by 


the Deputy Magistrate 


Jutxur RIGHTS. 


J URIADIOWION. 


* 


See Theft (2) 


(1) A’ Deputy Commissioner in a Non- 
° = Regulttion Province falls under 


Section 14 of the Code of Criminal 
Procedure, under thé designation 
of Magistrate of the district, and is 
competent to décide, upon an a 
sus seed under Section 412 
m an o of a Subpidin 
Magistrate "who hag exerci 
~@— in a ose in whigh he had 


Do —S 


s.e os 


Page. 


74 


7] 


49 


bi 


INDEX (CRIMINAL *gUnÍNGS) 


f 


, 


wg —  —C]—W  — 333 ^23 ——— 


J URISDIOTION.—( Continued.) 


(3) 


f 
M e 


A Magistral i$ hot oofhpetent to 


- interfere under Section 318 of the 


Code of Criminal Procedure with 
the execution of a decree of the 
Civil Court. When a Civil Court 
decree has been passed regarding 
the whole or any portion of dis- 
puted land, i$ is the Magistrate’ 
duty to maintain that decree, ind 
he cannot again institute proceed- 

under tion 318 regarding 
mer covered by 1b S 


f 


(3) The High Court declined to” inter- 


(4) 


fere in four cases of dismissal by 
the Magistrate and Deputy Magis- 
trate réferred by the d udge — the 
Jirst, because the Judge considered 
that mere persistence in demand 
of rent did not amount to trespass 
just g the right of private de- 
fence as held by the Magistrate — 
the second, because the Judge 
considered that the Magistrate's 
reasons, ors. (1) want of explana- 
tion of the cause of oomplaisant’s 
presence on the spot whelt the 
alleged assault was coinmitted, 
(2) want of explanation of delay in 
muking complaint, and (3) want 
of material evidéhoe in the shape 
of bruises, were not sufficient in 
law to justify & sum dismissal 
— the third, because the Judge 
oonsidered that the mere assertio 
of a claim to llnd by the aco 
did not justify the dismissal of the 
ioa charge as to theft of 1t@ 
roduce, and that the Deputy 
M istrate should be directed to 
holds proper enquiry and dispose 
of the case after reoording evi- 
denoe; — and the fourth, because 
the Judge considered that delay in 
making complaint was not of itself 
& legal ground for dismissal, par- 
ticularly where an explanation of 
the delay is tendered ... 


The power of a Magistrate to dele- 
gate the d of complaints 
under Beotion 66B, Code of Urimi- 
nal Piooedure, is not equivalent 
tod he power of the Local Govern- 
ment to invest with local juiisdic- 
tion under Section 93D; nnd no 
Magistrate can acgender Chapter 


24 


75 


KK X, who las not been legally 
' 


invésted with local Juri&diotish. 


No order of the Local overnment 
under the latter Section qin*egally 
have retrospective eot 


Page. - 
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J UEIRDIOTION. .—( Continued... 


(6) A plea of want of jurisdiction ma 
be taken in the HigMOourt, though 
not taken below 


See iy de 
See False Auidence, (5) 
See Nuisance. 
JURY. 
. owing of an objection toe a 
^ mE coming within the 3rd 


of Bection 344 of the Code d 
. Criminal Procedure is in the dis- 
cretion of the Court; and although 
the Judge is not bound to admit 


the objection, yot ho should not 
treat it as aly ous 
See Nui 
See Procedure (4) (4) (7) 
s ' K 
- Kipwmarprxo, 
(1) There can be no convokon of. the 
Hese of ava Poste Rec- 
366 of cho B nal Gode, unless 


it án proved that the accused has 
girl out, of the keeping 


oasis of her lawfpl guardian 


her consent... 
o d ids oce format i 


Bul nd &nd Werl PE re 


to part with his money on qom: 
sideration of the marriage of the 
girl to his brother, when the girl 
really was of the Sudra caste, it 
* was “held that he was guilty of 
cheating by false personation, un- 


der Section 416 of the 
* Code m si E 
d L 
Lamp (Possession of). 
° į See Dreaok of the Peace. 
Licmwax 
(I) A Magistrate or Municipal Com- 
missioner no power, under 


Act LI] B. O. of 1864, to issue. a 

t for the arrest of & person 
who may heve failed to appear on, 
a summons, tO answer & 

( under Bection 27 of that ensot- 
ment for nging premises as a straw 
or wood depót without a ——9 ... 

e (2) Per Loch, J.—The provisions, of 
Chapter XV of the Code of Cri- 

Procefgre are not 23 ru 

to offemces under Act ILL, B. 

of 1864 , . 


e £’ 


" Bocan Too 
, Sos ingah, of. the Poace.(1}. 


m Se a T ai 
; iB Sg Hoe 





T Dine Magistrate’s order in 
TE Du ee as illegal, 
he having held thatthe wife was net 

. entitled to —— under Section 316 
Oode of Oriminal Procedure, and’ 

t, without evidence of the hus- 
band’s unwilli %ut the con- 
trary to support his infant childreh, 
directed htt to pay her a monthly 
sum as forthe children... 





Without evidence that the accused 
intended or knew that he was 
likely to cause wrongful lose or 
damage to the complainant, the 
offence of —— under Section 426 
Pens] Code was held not made out 

Moorrrir. 

(1) 4 —— may be suspended. or, dis- 

missed for any reasonable cause; 
the words “for any other reason- 
able cause” in Section 16 Act X X 
of 1866 referring, to cases of other 
than professional miscondnot, while 
the procedure in Seotion 16 refers 
only to professional misoondnot .. 
Where a —— has committed some 


(2) 


e 


impropriety for which he cannot . 


be criminally prosecuted, the High 
Court may suo motu institute 
proceedings, and on reasonable 
cause other than professional mis-. 
conduot, rd *faspend or dismiss 
the out a written charge 
or notice, #0 orb as the —™~ had 
e facility of knowing the charge 
and of ane T 
(3) Oase of a ——~ who was ro-instated 
the High Oourt to his practice 
s e suspension by reason of his 
having been convicted in two 
cases, the circumstances of. these 
cases not showing that the 
was guilty of any mors] turpitude, 
or that he wag unfit to act in the 
Oriminal Courts gs a dis 
See Municipal Commissioner. 











blorion. 
See Procedure (24) 
MUNIGIPAL COmMMIssIONER. 

Where the owner of certain land 
lived in another district, and was 
not proved to have suffered the 
land to be ina filthy state, and the 
—— fined his Moo 
Section 67 Act UL of cies B. C, 
which empowered him to fipe 
etther the owner or occupier, — 
Hato that the discretion which that 

i sa cdm pe had ot been 


ro- 
ou eque odd of, prosoengs 
es e. . 


rected, e 
Sec Titio Qe ET 


16 


41 


urde&, e 
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Morom. 2 
The High Court hawno power, even 


e 
NursANCB. 


There is no 


Oath. 


naut of appeal from the 
Jeoiion of a J appointed 
to try whether the order of a 
Magistrate for the removal of a 
—— under Section 808 Oode of 
Criminal! Procedure was reasonable 
and proper. Such decision of th 

Jury is not a judicial . proceeding 


with which the High Oourt oan , 


interfere under Section 404 
See Muxiipal Commissioner. 


See Offensiog Trade. 


O 


See Breach of the Peace (1) 


OBSTRUCTION 


Sos Procedure (T) 


Orrmarva TEADE. 


(1) The words “ uses an 


(2) A previous sanction to 


(3) No one has a 


Qrtoif* 
(1) Jhe distribution of a penalty ad- 


* 


- 


ee 
e 


nal 
e 


remises " 
in Section 77 «tct III of 1864, 
mean using and employing the 
premises as & place for tha carry- 


75 


mgon of the —— mentioned m - 


that Section ... a Geo 
tho ostab- 
lishment of a trado does not entitle 
the proprietors to continue the 
business after it has-become a 
pon nuisance to the neighbour- 


ope 
», 


air of & particular locali by the 
exercise of a noxious e, simply 
because at the commencement of 
the nuisance no person was in a 
position to be injured by it; and 
no prescriptive right can Be ac- 
quired to maintain, and no length 
of enjoyment can legalixe, dart 
muisance involving actual danger 
to the health of the community... 


u by & Magistrate under 

Bection Act XIal of 1857 is no 

iu of his judgment, and there- 

nota natter over which the 

Oourt’ can exarcise control 

Section 404 Oodesof Orimi- 
L 


` 


r 004.9 


ht to corrupt the 


Yes 


um M" 
(2) Quars.— 





ther a pepson, who 
does not eorfe forward m person 
as an informer and take the res- 
ponsibilities, ether with _the 
profits of his information, is enti- 
tled to any part of the penalties 
recovered ... 


(3) According to Section 38 Act XXI 


Paica. 


df 1856, no conviction can be had 
eunder Section 50 against. person 
whose license has not been re- 
called re S aie 


P e 


Sea Breach of the 





Pima or Want or Jumispiorion. 


See Jurisdiction (4) 


Potics Orrromx. 
A —— charged with w pa 
ed 


chased a pony which 
impounded, must be p 

with under Section 19 Act I of 
1871, taken with Section? 169 


. Penal Oode, and not under Section 


See Broach of the Pagos (2) 


Pameoxireriv» Rront. 


Ses Offensive Trade (3) 


PxEocmpDURA. : e. 
(1) Where a prisoner was 


(2) Where a prisoner, under feotion 
227 Oode of Criminal 


properly 
convicted on the evidence of ille- 


gally seizing cattle, but was sen- 
tenced under the old law (Act 


III of 1857) but that Act hed 
been by Act T of 4871, 
the Court declined to inter- 


fere with the sentence as the 
latter Act was in force at the time 
of the conviction and sentenge, 
and no injustice hed been done ..,. 


Procedure, 
gives ina list of the witnesses he 
j to summon, after his case 
been committed, the Magi 
trate is bound to exercise his dis- 


sion upon the point, and to 
Bato whether heeSould 
the witnesses or not, and 


eo. If he thinks the witnesses were 


uded in the list for the pur- ' $ 
2 of delay, hè should La e i 
under Section 228, of the „ HM. 
J è t e 
e € 9 
A , 7 
e Ld 9 e 


e Page. 
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rng E 


e to state his reasons for not domgy . 


E 


* ( 


. 4 
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Page. Page. 
Pzocabuna.—( Continued. $ Procounura —( Continued.) 
* °(8) Evidence in su of a complaint 8) Held by AMslis, J., that in caseg 
G) A bc len m Doostid ead be ®) falling undér Cha ter XV Code e 
fore & Magistrate can discover the of Crimina] Piocodure the accused H 
complaint. A mere plea by the person has no right to & sumpops 
acoosed that the property, of the . toa witness after the Magistrate 
theft of which he is charged, is has proceeded under Section 206 
his own property, unsupported by of the Code to hear him and such, 
proof, or by 'some circumstances witnesses as he sifall then produce . 
which tend to indicate that, there in his defence ; that in cases*fall- m 
is some truth in the statement, is ing under Chapter XII, the ao- 
not sufficient to entitle him f be cused has no right to a summons, 
y discharged wn 18 exoeptin respect of persons named ø 
quA Tx M n T by him in & list to be given at 
minimum proof, and it is be- once on heari e waned ae on 
yond the power of the High ° hearing aud bole i with 
Court in such cases to interfere a copy or translation of the 
with its verdict; but when there charge ; and in cases undor 
is nothing which can, if believed, Ohapter XIV, the Magistrate is 
amount to proof, the case should bound to summon only witnesses 
not be put to the Jury at all, as a mentioned at the time when the 
verdict of guilty cannot under accused is put on his defence 
such circumstances hg sustained. 19 under Section 252, or at some time 
(5) Ina case m which the prisoner previous to this, and that it is dis- 
was charged with murder, and he oretionary with the Magistrate to 
made a oonfeesion that he did summon other witnesses,—the 
strike deceased with a stick, the words “ at his discretion” in Seo- 
Bersions Judge, after considering tion 263 being read with Section 
the evidence, discredited the con- 251, and so with Sections 189 and 
feesion and all the evidence ex- 191. 
cept that of the Medical Officer, Per Paul, J. (conira. ) — Whena 
‘and discharged the prisoner, not prisoner is put upon his trial and 
considering 1t necessary that the applies to have any witnesses 
caso should go before a Jury. subparaod dle Masuirsta. d 
Br», that the Sessions Judge had according *o the true construc- 
no.@ight to pronounce his own tion of ion 263, bound to ° 
judgment on the credibility of summon those witnesses, aid 
» the evidenca, and to withdraw the he is not obliged to adjourn - 
consideration of the due weight trial, —an application for sub 
‘ to be given to the evidence from upon witnesses being quite a 
the Jury Sa a .. 20 different thing from an applica- 
(6) The disctetion of a Magistrate tion for an adjournment € 
under Seotion 202 Oode of Cri- (9) It is the d of a Judge to take 
‘minal Procedure to ask questions care that the evidence in each 
of an accused is entirely unfettered, case is complete in itself; and 
though an examination under that Judge has any right whatever 
° e Section should not be of an inqui- place before sJ any evidence 
sitorial nature, and a Magistrate save that which has been legal- 
should inform the accused that he ly put in in the loular case um 
js not bound to answer. Answers which is under tri .. 36 ° 
to questions under that Section (10) Evidence which has been put 
are admisiblein evidence ; even if before the Magistrate, if read 
the Magistrate has omi to at the sessions in two se 
warn the accused, he need not trials, should be noted by [he e 
answer jai is se. al ` J as having begn put ji and 
(7) A Jury appointed under Section the deposition ought to be taken e 
310 Code of Criminal Pfocedure, > from among the prácoodinga peg 
is not legally constituted when the fore the Magistrato and å 
Magiszgte appoints only the fore- with the record, first of the one  '* 
P man of ury. 'l'heawg*d of a case and then of the othtr 6f the 9 om 
e , Jùry under that Section loif& after cases ingthesSeasions Court, and a 
i the expiry of the time fixed for memorandum df its removal from 
giving an award is illegal, and each record beigg made e 6 7 
cannot be upheld by a Magistrate, M11) The depositionis op witnessts "e 
rho shouldein such a case take shopld be regorded in ghe first, 
up the case lunself and decide it $3 Í and not in the third, person ew 36 
i p e o °, " Ge : 
e * é : S e € 
e e è 
e . 
í j : e 











Page, 


Procspuns.— (Continued ). 


a 


12) Per Glover, J—Where the Orl- 
minal 


Procedure Code makesitne- | 


ants witnesses before 
the charge; butin a case 
there is clearly no primá facis 


dure, and in dismissing the oase 


at once - . 
(18) A Magistrate cannot refer a case 
to a Deputy 1 unless he 


has, under Section 66 Code 
Onminal Procedure, reduced the 
examination of the complainant 
into writing; nor can he himself 
try a case once transferred to a 
Deputy Magistrate, without form- 
ally re-calling the case under Rec- 
tion 30 ass Ms 


(14) A Magistrate should himself state 


distmoily what charge an accused 
person has to meet, and ought not 
~ +o leave that to hif amish " 


(15) A pgpson who is called as a wit- 


e ness Dy the Court cannot be oon- 


vioted and fined under Section 
288 of the Penal Code ae 


(16) Under Section 249 Act VIII of 
1869, which extends the provisions 
of Section 180 to trials of offences 


under Chapter XIV, &, Deputy 
. Magistrate may dismiss à com- 
plamt under that ter without 


calling evidence, if in his judg- 
ment there is no sufficient ground 
for proceeding under it a 
(17) Under the circumstances of this 
case, however, the High Court 
considered that the uty Magis- 
trate should have 

e before I 

wkh makmg a 
Section 311 Penal Code vis 
(lepBefore proceeding to bind parties 
to age the peace, summonses 
should be duly usued to the wit- 
neasea, who should be examined iz 
the presence qf the farties. Tho 
accidental presence of any agent 
œ% 1820 
sence before which an 


is laly suficient ° 
oe 


* @ 
9 .e 


uon 


Ing, suck pref 


V 


Proomnoes.—( Continued.) 


INDEX (CRIMINAL RULINGS). © 


(19) Bection 193 Oode of Oriminal 
Proced les to 
of that Code, and a 


prosecution ... ies " 
(20) When a written defence is ten- 
dered in a case tried under Ohep- 
er XV Oode of Orimmal Pro- 
cedure, the Magistrate is not bound 
to take down the defance of the 


sornes OY Pomona y. examining 


(21) Acharge under Soction 451 Penal 
Code must charge the acoused with 
committing hornse-trespass with 
intent to commit some specifío 
offence punishable with imprison- 
ment - zm eee 

(22) Under Section 66 Code of Ori- 
minal Procedure, a Magistrate is 
and record his depoaition, and then 


to pass orders for summons or 
otherwise as may be necessary 


(23) In a oso s tly odming 
under Chapter Vy c Code of Ori- 
e minal Procedure, when the com- 





plainant has deposed on solemn . 


affirmation, the mere denial of the 
accused proves $nothing. The 
complainant's witnesses ‘should be 
examined and the investigation 


proceeded with 2s sem 
(24) Application for revision by the 


High Court of am order passed in" 


appeal by & Seasions Judge must 
be by motion ... 2 
(25) Where ac : 
orted by the Police to be false, 
ER that the Magistrate gught 
first to have enquired into the 
charge of theft and passed some 
orders upon it before proceeding 
under Section 211 Penal Cod* to 
enguire mto the offence of false 
charge ss i eee 
See Adp 
See Breach of the Peaoe, e 
Ses Mooktear (1) (3) 
See Slavery. 


Punric SERVANT. 


(1) An occastonal or supernumerary 
peof appointed under the orders 

* of the of Revenue, in ac- 
cordance with Section 6 Act V of 
1868, B. O., and paf under that 
Section by fees whenever etuploy- 
el, is a public servant under 
Clause 9 Section 21 of the Penal 
Code, and, as such, le tried 
of receiving an il ification 
nnder Bertin ME Uode iss 


T PPP 
of theft was re- 


72 


) Pysuip Bunvawr,—( Continued.) 


* INDEX (CRIMINAL RULINGS). 





(2) Section 176 P Oode ap- 
plies porsona pon whom an 
alpen isimp by law to fur- 
nish certain information to — 8, 
and the alty whioh the law 
provides us intended to appl 
dna who commit an intentional 

h of such obligation 
See Polioe Officers. 

Pounce, 

Ses Assault, 

ro Opium (1) 


Ses Rioting. 
See Theft (1) 


35 
6 


R / 

Ruemarnmp Law. 

See Procedure (1) 
RuvocATIOM. 

See Opium (3) 
Riamr or Prervate Derunon. 

See Jurisdiction (3) 
Rrormo. o 


Where the accused were convicted ° 
under Section 147 Penal Code 
of , and also under Sec- 
tion 358 of dsing criminal force 
to a public servant, the High 
Oourt aside the conviction 
under former Section : 


* , s 

3 8 

Saxortom TO Prossours. 
Ses False Evidence (2) (3) 





45 


Bravamraz-Hovuss. 

No person is liable to an 
under Section 1 Act Vil of 1888, 
axoept a person who without a 
license uses a place or building as 
a —— either by letting it out 
for such purpose, or by employing 
servants and others for the purpose 


ae 
there, ddes not PI Place as 


& —e—— wi of 


meaning 
Sectio# 1 Ast VII of 1865, B. O. 


Page. 


SLAVERY. T 


The Sessions Judgb was bound tô try ° 


the accused upon his commitment 

` the ees uty Magistrate ona, 

er Section 370 Penal’ 
detained a i 
as Y TAn 


š Code of Tari 
against her 


BSunPONAS. 
" See Procedure (8) 


SuPFEHUMBRARY Panon. 
See Public Servant (1) 


T 
Tumrr. 

(1) On a conviction for —— in a dwell- 
ing under Section 380 Penal Oode, 
oe cannot be substituted im lieu 

risonment, though it may be 
added to Imprisonment 

(3) Inabilig to prove a presumptive 
right to fish within certam limits 
free from payment of rent, is 
quite distinct from the want of 
right of any kind to fish therem, 

. rendering a so fishing liable 

= . to be bro DU eee 
fish taken by him 
See Boat. 
See Procedure (3) OP) 
Taamseax or Carm 
See Evidence. 
See Procedure ( 13). 
arsPASS. 


See Jurisdiction (3) 


U 


UNLAWFUL ÁsSEAMDLI. 
See Cumulattve Sentenoe. 


à W 
WARERANT. 

Section 68 Code of Oriminal Pro- 
cedure gives a Magistrate juris- 
diction on proper evidence to 
ime a warrant for the arrest of 

in & pending case 
See License (1) 
Witraze. 
In a trial held m Chapter XV 


Code, 
it is not an iac I adjourn 
the trial under tion 260 for the 
purpose of allowing the aco 
to secure the attendance of his 
witnesses. Asa general rule, «& 
prisoner shogld have his witnesses 


present on the day ef trial 
, Á saa e (8) (11) (15) 
wW e e 
T See Maintenanc? = 
e t 


78 
* 


17 


78 
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Ashraf Hosse!n ut : 
E . B 
Bholanath Mookerjee ... 
Bhore Chowdhranee n. Goburdhun 
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Bishoo Barik .. sii ses 
Boron Dhoom 
: 0 
Coomar Poresh Narain Roy d 
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Dila Mundul v. Kally Shaha 
Dino Nath ey v, Hur Gobind 
Pal e, e 


Huris Hive Dare: Bolsi Audhicare ... 

Hornath De Bike v. Toygopal De 
Sarker 

Huroo Shabs -.. T 


I 
Isser Chunder Ghose s. Pearl Mohun 
Pak? 


ote ana een pee 


J 
oe eo 


Bukah Khan ET 
— v. Hur Chunder Rai sas 


. e, K " 
id. as Q.. 
B Dutt v. Indro Jalia Me 
Kishore Sahai v. 'Mungeri Bahai we 
* Koylash Nath Ghowdhry e em 
Krimo Churn sin ete ene 
a e 9 * 
: e >. @ - : 
#e ài d 
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Mahomed Hossein ; , . 87 
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No. 1701. — Oourt Fees Act — Plaint— 


Jurisdicüon—Moonsiff—Deolartory e 


e Noe 497.—An original judgment once del- 


vered is final in regard to the power 
to ogrreot it— Evidenoe as to good 
and bad character produoed for or 
against the aocused— Previous con- 
viction of accused — Cross-examin- 
ation — Evidenoe — Signature by 
Magistrate — Charge asheeja — How 


g 
e 
` e 
e 
e e 
© 
( 
* 
e Sm 
e 
. 2 e 
e e? e s e 
o 4 ° . e 
" o e e 
e 
* e e [] n 
Ti 5s 
g 6 é 
e. e . e 


° charges should be drawn—Extortjon 
—Section 196 Code of Criminal 

1 Procedure—Section 383 Penal Code 
No. 642. —Jurisdiction —Sessions Judge 


pui 


a 


has power to send for any record 


of any case decided by Magistrate of 


the District as a Oourt of Appeal ... 6 
No, 602—An appeal lies from a Magis- 

trate’s sentence of 14 days’ imprison- 

ment and fine under Section 379 


Penal Code... 


T 5 
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""  , CIYIL CIRCULAR ORDÉRS. ~ E 
Page. ONE € Page. 
No. 16.—OCancels Circular No. 7, dated Np. 24.—Asks Judgostoinférm the Cog ` —— 


E 2nd March 1871, and restores Oir- 
cular No, 1, dated 4th January 187, 
, regarding the transmisssion of records 


by the post ese si e 
No. 17,—Circulates rules for the admission 
of appeals s 


No, 18.—O&noels 7 Circular Orders whioh 
have ceased to be necessary since 
the new Registration Act VIII of 
1871 came into force... 

No. 19.— Calls attention to Section 243 Aot 
VIII of 1859 regarding the appoint- 
ment of a Manager for property 
whichshas been attached ... ‘isi 

No. 90.—Cetls for a return of the duty 
levied on Probates and Letters of 
Administration under the Succession 
Act, and on Oeftificates under Act 
XXVII of 1860 

No, 21,—Explaifts à previous Cireular, ind 
«ates that the charge for sending 
records should be borne by the 
ourts, and not by the Post Office... 

No. 99.—Hxtends to Small Cause Courts 
Circular No. 18, dated 23rd June 
1870, regarding furnlahing copies of 
documenta, &c., to applicants, so far 

° as the same may be applicable — ... 

No. 23.—Circulates Rules regarding the 
appearance in suits of the Govern- 
ment Pleaders on behalf either of 
the Government or of Government 
servants das ei idi 

Mémo. No. 4.—Requests Judges to report 
for the sanction of the High Gourt 

© all cases in which a Sheristadar is 
z placed in charge of the current dues 
-° eSts Moonsiff's Court $n 4... 


e 8 e . 
. 
e 
e . e 
* 
e e 6 e 

: e 3 

., ? eo * 

e ^ ug d 

ä LÀ e * . 


when they consider it advisable that 
a .Moonsiff should be invested with 
Jurisdiction of a Court of Amall d 
Oauses up to the amount of fifty 
rupees... ees -— ove 8 


No. 25.—Gives mstructions as to the pre- 
paration of Statements A, B, and O, 
prescribed by Circular No. 31, dated 
4th November 1870, leying down 
new quarterly returns... ec 8 


No. 26.—Directing a certain percentage to ’ 
be deducted from proceeds of sales 
in execution of decrees and credited 
to Government ... pis eee 9 


Memo. No. 5.—Oslls for information regard- 
ing the transmision of records of 
Moonsiff's Courts &oc., to the Appel- 
late Courts in the several districts, . 
with & view to carrying.out ihe pro e 
visions of Cireular No. 17, dated 
rd May last ... one ise 9 


Memo. No. 6.—Small Osuse Oourta Judges 
to obtain and keep up the “ Diary 
of the Court" prescribed by Oirou- e 
lar Order dated 14th February 1870 10 


Memo. No. 7.—District Judges to forward 


d 
to the High Oourt an impression ° 
of the seals of their respective 
Courts... ia ee .. 10 
No. 27.—Forbids the employment of ° n 
Sherishtadars on the Bench, 10 © 
No. 28.—Further instruction in respect to e * 
the Forms A, B, and U of the gua» P am 
terly returns of Cil Work i. 3H ® 
e ; e € 
A* e. " e 7 e 
9 e e e 
‘ © E 
"s & e aw e 
° ° 
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No. 6.— Directa officers to forward to the 

Government of Indis, in the Miltary 

Department, a copy of all conyictiqns 

: 6 » Of persons serving Government in 
that Department 


No. 7.— Calls attention of Magistrates to 
Section 287 Act VIII of 1869, pro- 


hibiting Police Officers, in charge of 


| 
9 
e | 2 
e e à " 
a | e 
«c ` x : 
i . 
e b + 
. i . 
e | 
* oor » " 
| e 
ra p 9 a 
e. «c e * : 
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stations, from proceeding in cases * 
where no sufficient grounds appbar 


for enquiry, &o. . sè sa d 
No. Bc Hequatte Genoa Judsar cud Me: 3 
gistrates of Districts to inform them- 


salves thoroughly from time to time 
of the mode m which business is 
transacted by their subordinates ... 2 
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e fPage. 
Rules 3 and 15 of Pleaders’ and Mooktears’ Rules of 2nd May 1866 as amended ° ... PEE: 
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ID LEN 
$ ` PAS 
. 20 Y 
INDEX 
e - aA D 
| (PRIVY COUNCIL RULINGS). 
I 
Page. l fs 
i A JxL-cgERDARa Aan, * E 
Acr XX or 1866. v m 
E. : : | See Limitation (7) 
Aquat. ° E 
° See Del-credere ——. Evro. i E 
Sea Pleadiags. The ex parts deposition of a witness 
e Sec Practice (1 i who might have been oslled'and 
oross-examined at the trial ought 
B not to have any weight give 
Box». : to it ee sis sx 21 
The mere circumstance of A: See Possession (1) j 
not bei i is not suf- See Registration (1 
Mentor e son ee i 
evidence ifit is y satis- F 
UT in proof of the validity FangiCATED DOoOUMBNTS. 
DN i: = yee ue 180 Judgments of the Lower Oourts, hold- 
sua Dems ford TA ing that two documents set up by 
Sap: Loaloa s dy .. the defendants under which they 
° RECHON claimed to hold as jotedars were 
. G fabrications, upheld pawe 
Cavm or Acrion. < nus Faram DzscxrerIOX, ) 
em e ORN (4) See Deores for Land (1) + 
See Mindre (1) (2) Fixwpixas or Fact. i 
ComPRoMIsE. Pricgted D 
Where a compromise of a sult is oe ae (1) an) 
. madè it ought to be carried out Ty 
- « + by proper deeds and filed in Court, inis 7” œ 
icularly where infants are con- Judgment of the High Court, revers- 
cerned, Bo as to have the assent of ing & decision of the Lower Court 
e X the Court at the time instead ofits which held a deed to bea ; 
| being totally concealed from them 22 upheld on a consideration of the 
See Minors (1) (2) evidence in the case .. 16 
ConerpxgaTION-Monxxr. 
See Registration (1) . ' GQ 
| D Govixner Bons. "a 
Dtoras eor Lax». ' See-Surety (1) 
W here a ————— directed that plain- 
tiff should obtain possession of I EJ 


land 
e given in the plaint and also speci- 
i fied the quantities of land of which 
he was to obtain possession, and 
it turned out that those quantities 
were not strictly accurate, it was 
held that the-——— should be in- 
terpreted as if it were a fonvey- 
© ance of land stating the poundarié 
and then saying that it oontains 
' go marce e and that blain- 


PO —— auf was entitled to all thd’ land 
e 8 contained within the boundayies 
stated in the plaint, the mistake in 
the quantities stated in the decree 
*  - Deing merelya false description ... 
e ° * aa 
e e 
e o š 
. é 
. e é ` 0 * 
e, i 


to the boundaries; 


f 





IzsuuwmNOYISESB LETUENS. 
* See Possession (1) 


L r 
LIMITATION. . 


e e 

(1) Two owners of an estate in which - 
they had equal having e 
agreed to collect the rents throug 
a collector appointed by the Court, 
ap both of them to have 
oollectede and received sums in 
the mofussil front the local agent 
of the collectoy and sometimes | e 


NEL frÜm tpe tenents.. T ciroum- 
ia stanges oll weng to show thet their 
*-» «4 
è ' e 


lvi 
À i 
—+— = 
e l 7 d e. 
Page. Page, 
Limrration.—( Continued.) Lurran. Contthusd,) e 
be ' : ; e € 
x E were nos receipts which (4) A sum of 2 lacs of ru which 
co be alleged to .be receipts . had been pari b & debtór in part 
e | by & tenont in common, anta- ' satisfaction of a larger sum duo to 
* *gonisio to his other tenant in the shareholders (among whom 
« common, but that they were al t were the plaintiff and the defend- 
and of & common ar- . ante), the heirs of a deoeased 
° rangement þy which the whole of banker, according to ther aharee 
ethe rents were to be received e In the estate, was Moped 
by the egent, or bv the party Ct- the defen ants, o ‘several £T 
ing under the ido or with ,Phare-holders brought seperate 
the tacit assent of the agent, the suits against the debtor for their 
b separate collections of each party . separate shares, the result of which e 
haying to be dealt with as if roceiv-: suits was that the 2 lacs was . 
el from the t or colleotor. e app riated to ihe whole debt and 
Hur» that tho statute of limitation e plaintifs claim was thereby 
could not apply to a claim by one reduced by 25,000 rupees, while the 
i . Owner against the other as for the defendants reoeived 16,000 rupees 
collections made during twelve _ more than that they were entitled 
years previous to the institution of to from the common debtor, The 
the suit, one party having received present suit wes brought by the 
more one year and leas the pre- - p against the defendants 
vious year; and that it would. be or his eall share of the 2 lacs. 
absolutely necessery m taking the The defendants pleaded that the 
accounts from any date to see: suit was barred’by limitation, more 
what the state of things was be- twelve years having elapsed 
tween them at that date uu l from the date of the original 
payment of the 2 Inca. ` 
e. "nt : 
(2) The plaintif whose claim was based Nes eure Pii 
on the title of a person who pur- - : 
osdd a decree für ele d no 
a suit for foreclosure of a mortgage, ihe d leoa at aae ra o ) 
; : . lima ran, not 
which suit wes brougbt in the fon the datàctuesmanivas 
€ Supreme Court aad was instituted - ment, but from the Bn stat che ) 
p a sole under which the dafendunta: recaived mro than 
efemdant claimed, contended that ; 
o _ their proper sbare x ME 
the defendant was bound by that AR 
decree for sale in exactly the same ' (5) Hun also, that the plaintiff `w 
manner as if he had been a party entitled to recover fom the -de- 
to the foreclosure suit, Hamp that fendanta, not the full sum of 26,000 e 
1 there was no foundation for such yupees - whioh he had lost as the 
' a claim, and that the decree for result of the proceedings against 
sale had no tion whatever the debtor, but the 16,000 re ) 
. upon the title of a person in the which tKe defendanta had received 
country who was no tothe, ` over and above their proper share, 
foreclosure suit . Ete ae, MiB and which must be considered as , 
ER _,- money had and received by'the 
(8) The title of a judgment-creditor, . defendants to the plaintiffs uge — 20 
or a pure under a judg- (6) B and C were respectively the ` 
mont-decree, cannot be-put on the Ist and 2nd mortgagees of pro- 
seme footing as the title ofa mort- perty which were mar t 
or or of & person claiming un- them by A. The mo were 
e der a volun alienation from the in the English form end oon- 
Ia . The esr of tained the usual proviso for re- 
= + guch purchaser, if fide and, demption, and also a provise that 
e, without ‘hotice of the mortgage, is the*mortgagor should continue in 
the possession of an owner; and * possession until default was made ° 
" . &sutbysm inst the when an MuR pi. 
"p founded on a title to en- t the mo e? During the 
ter into son yy reason of a A@ntinuance of the mo D *% 
default havin? occurred ought to „purchased the pro .inqnes- 4 e 
e  . be brought within twelre years a tion from the Assignee in insol- 
after cammencemgnt Of the venoy of E, who had purchased 
bos an pogecesion sing ew 18], . M from A, Eg purohaso wps made 
. E = 2 a RN h ER 
oe. T : : Ae 
V ' 
& 
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| Layargrion.—( Continued.) 


upwargs of twelyp years before 
the institution of E. suit, and had 
been followed for upwards of twelve 
years by registration and muta- 
tion of names in the Collectorate. 
4, ihe mortgagor, made default, 
much more than twelve years be- 
fore the commencement of this spit. 
B having obtained a decree for 
foreclosure in a suit which he 
brought against A alone. C paid 
B off, took a transfer of his mort- 
gago, and in his tarn sued A alone 
obtained a decree for fore- 
clofire C then brought this suit 
t D, who pleaded twelve 
years limitation in H ao that 
C acquired no right against D, who 
was no party to the foreclosure 
proceedings, except that which 
was nbn to him by pis tecu- 
rities, and the right he Ma under 
ihe mortgage deed was to obtajn 
ion of the land, his cause 
of action as to which accrued when 
pa ig ah made default; and 
was more than twelve 

ye before suit, C waa 
the exception in Section 6 Act ° 
XIV of 1859 notapplying to this 


case, D's p on being in no 
sense p on by permission of 
the mo 


(7) A suit against a Del-eredere agent, 


* 


on a balance of accounts in res- 
poct of dealings, regarding which 
there is no express written oon- 
tract, is istis a the three 
years preecri Clause 9 Bec- 
tion 1 Act reer 1869 


Locar Drv mariaarion. 
In-a case in Mrd mag sued to 


Mix 


recover some land and in which 
defendant denied the power of 
plaintiffs vendor to the land 
claimed, or a part of it, a local 
enquiry was ordered to ascertain 
the boundaries of the land in 
Mispute. J ent of the High 
Oourt,—upholding the decision of 
the Lower Court which dismissed 
the suit ia rion plaintiff failed to 
pear or take proper steps before 
the Ameen at the local investiga- 
tion, and because he omitted to ° 
give formal fof his deed of 
purchase—dpfirmod. e... 
" E 


e. n : 


ORS, 
lain ardians 
i2 * A sgt by de p bee 


, Sein dewer, zerltod in a decree 


* havi 


B Bur rupees caloulated on ° 


egation in the plaint ins 
Kao share was one-third of 
entireamount of dower. That E 

been sold by the "mum of 
guardians forthe alleged sum 
51,000 rupees, the plaintiffs bro 
the present suit to get aside = 
sale as collusive. Herp that it 
was incumbent on the defen- 
dants in this suit to prove that 
they paid the 51,000 rupees 
to the plaintiffs when they came of 
age, or at least that the money 
reached the plaintiff’ hands when 
they came of age 


(2) A compromise set up by the de- 


33 


fendanta in the present suit having 
been rejected, a decree was given 
Ep the laintiffa for the sum of 
S13 awarded in the ori- 

eus suit. That decreo was up- 
E i in appeal; but as it was 
alleged that on the facts stated in 
the ; olsint in the original suit the 
laintiffs’ sip M ium of the 
iun d one-eighth, and not one- 
third, the Privy Oounoil held that 
plaintiffsoughtnottobenefitby that 
mistake, if it was a mistake, and 
they accordingly left it to the Lower 
Court to enquire mto that point 
and to let execw&on go for the one- 
eighth or the one-third share, 


according as the feoti might tama out 


MoxraAGs. 


See Limitation (2) (3) (6) 
P 
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* deed of 


Judgment of the High Court dis-. 


musing e plaintiff's suit confirmed 


on the evidence in & casein which * 


plaintiffsought in the Lower Oourt 
to sot s deed of alleged sale 
ahomedan uskoon 
lady in favor of her niece, which 
sition he abandoned before the 
Court, where he suggested 
that although it was not Ten as à 
alb it would be deus 
& deed of bounty, the 
colourable for the purpof of girig 
effect eimi which o 
might be 


of the t which was 
deposed to by two aged witnesses 
was held to be entifled to ter 
weight that three ts es Te- 
turus which were füduced by*the 
plaintiff T «c HD p° 


re \ 8 
e " " 


f. 
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e 


oult to make und 
the Mehomedan law ... EN ; 
Poss maston. ° 


Caso in which the long interrupted 
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Paacrion. grt i egitim eis 
El) Puce ra itis pen en tb parties be- 
un 


fore the Privy cil to allege a 
MC been mude 1 in a fact of 


di law, which did not in the 
« ‘Court: below, they must clefly 
"make it appear boldre tke Privy 
Gouncil thatthe mistake was really 


M 
- 


Puronas opgaar D pora. — 


made by the Judge below' and 
thatthe decision is in fact attribu- 
-table to such mistake 


(2) The Privy Council will not inter- 
-fere 


in '& case in which objections 

-are takenito matters of ‘practice, 

„unless they see very clearly that 

justice has.not ‘been done se 
Seo. Pleadings (1) 


See Limitation (2) (3) (8) 


LI 
DRM ` ae 


REGISTRATION; e obtu 
(1) 2: ihstrum in acknowl the 


+ 
'&'disoovery wgs:made, though ust- 
dixo arenuted a desd. denies. De- oaa ho ue: thee feands bad 
ford the RegilMtéring" Officer that 
| Been. committed during the time 
the deed was executed by him, the old bond ietenfo 
the Zillah Judge, having "that the nd was ine 
to the provisions of Section ‘84 T 
../ : and the form of thé petition gi ven ° 
in the Bchedule-to the Act, has Tasawr 1x Common. 
e Jurisdiction to determine such a It does not follow that because a 
` question `' ... vane .. 26 ‘man' who was —— hes received 
Sse Bond (1) something and-has then gold ir 
E ' to ‘anocher, thate third -—— can 
X 8 make: the purchaser answerable 
í " nally ‘for ‘that which was 
Buragara Üorpxoriows: Ee iveä by the person who,has 
Sea Limitafion (1) relinquishes i in his favour l 
: + 
e 
e * * " 
FÉ .. MD 
e e ® " e e% 
. I-II ee . 
. + 
. © 
- . 
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ayment’ ‘6 ‘thé’ consideration 
Tiene for what yas to be ulti- 
Mately’ an abddlute pale of the 
property ih" question, —for , what 
1n equity E pteséntly operate 
‘as a sale ropérty,—is an 
' Instrumént whioh y the 9nd Sec- 
pon of ‘Act XX of 1884 ig teduired 
to be registered, and cannot be 

, retéived. in eVidetico" undet ` Seo- 
' tion 49 if it hag not been registered 


(2)' Where & Dersorí who is “illeged to 


TER . Ur e 


Seo Limilaiion (4) e 


"CD og P. Ud 


n a ease in? which a'surety was 


sued by Government ‘for the 
amonnt of defnleations committed 
by the person for whom he was 
security during'the! period of six 
e yours, out of 5 total period of eight 
years for whioh'he held ‘office, it 
appeared that the surety bond was 
renewed orly three ‘times, the 
old'bond being ‘retained by: Go- 
'yernment, and''that in the other 
'years the Government did not 
renew the bonds, bui e an 
enquiry into the’ sufficiency of the 
-mocurity.. ‘It wa&' contended by 
'suréty' that bythe renewal-of the 
"bond, each bond, asit was renewed, 
Was "in fact a novation, 80 that no 
astign could any longer be main- 
tained upon the'old bond, and the 
‘surety was only respansible for the 
' defficiencies ' which: might. have 
taken ‘place subsequently to the 
giving of the last''bond, ‘Warp 
that in the abeenoe of: any 
‘thing to show thas the Govern- 
ment knew of the freuds or that 
' the suresy:had’ ov idea' that he 
was discharged hada right to the 
' old bonds 1t "e ka not, ‘in’ this 
case, be inferred that it was intend- 
‘ed to discharge'the old: bonds, if, 
after the ‘giving ofitthe new: bond, 
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Abdool Ali ve. Mozuffer Hossein 


` Chowdhry® 
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Ranee Surno Moyee ' 

Aga Mahomed Rohin Sherajeo vs. 
Mirja Ah Mahomed Shoosty and 

other 

Ahmed Rezah—Ses Syud Akmil 
Rezak. 

Ajoodhya Pershad os. Omrao Singh . 

ie Mohinee Dossee es. John 
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Obunder Roy 
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‘Chunder cee l s 
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Arrathoon vs, Cochrane 
Ashruffoodowlah Abmed Hosein vs. 
Hyder Hossein Khan ; 


Atcham®& va. Rammadha Baboo 
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Baboo Gungapershad — See Gunga- 
pershad. ` 

Baboo Pulwan Sing—Ses Pulwan 
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Babun allad Rajah Kartick vs. 
Davood yValiad Nunnoo T 

Bama Soonduree Dossee vs. Radhika 
Chowdhrain 

Bank of Hindustan, China, & Japan 
vos. The Eastern Financial Asso- 
ciation? T 

Barlow os. Ord 

Deer Chunder Joobraj vs. Deputy 
Collector of Bhulooah 
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Peitab Sahee 
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e Chund 

sige AE vs. Jpaujee Shi: 


bee os Ram 


Rajendro 


* e Hossèin 





Bhugwan dean Dobbey vs. Myna 
| . Baee 

Bhya Ram Singh os. Bhya Ugut 
;  Bingh 

Borianies Muncherjee ‘bs. Hossein 

Aldvollah — ; 

Brett vs. Elaiva M 
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| Buzlul Ruheem vs. Shumsoonnissa’ 


Begum 


O a 
vie P ara le Narainapah vs. The 


llector, of Masulipatam 
Chellaymal vs. Muttialamal 


Chetty. Colum: Coomara. Vencata-' 
_, Chella Baddyar os. Rungesawmy'| 
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Chest Han vs. Chowdree Nowbut 
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. Oodey Singh 

Chowturva Run Murdun Syn vs. Sahib 
Purlahad Syn 


| Chundrabulee..Debia cs. Lubkháe 
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Debia Chowdlirain 
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Dhurn Doss Pandey os. Shima Soon- 
duree Debia 

Domun Singh vs. Kassee Ram and 
anether 
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Tira Persad Roy Chowdh 
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H 


u3st. 


«East India Company sr. Kamachee 


Boye Baheba aes 
East India Company vs. Robertson . 
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Bengal 
Fatima Khatoon vs. Mahomed Jan 
Ohowdhry "e 
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APPELLATE .HIGH COURT. 





The lst June 1871, 
Present: 


8 
The Hon’ble H, V. Bayleyand W. Alnslie, 
Judges. 


Bale of der-tennres—Seotions 106 
and 107 Act X of 1859—Interven- 
tion— Froprictor’s remedy, 


Case No. 284 of 1871. 


Special Appeal fråm a decision passed by 

| the Subordinate Judge of West Burdwun, 
dated tha 28nd December 1870, affirming 
a «lecision of the Moonsiff of Sona- 
mookhee, dated the*2'T th June 1870. 


Golem Chunder Dey (Plaintiff) Appellant, 
versus 


Nuddiar Chand Adheekaree (one of the De 
fendants) Respondent. : 


Rabo Chunder Madhwb Ghose and Bama 
Churn Banerjee for Appellant, 


Baboo Hem Chunder Banerjee for Respond- 


ent, 


Sections 106 and 107 Act -X of 1859 apply only to 
cames in which the existence of the under-tenure and 
the decree- holder’ s DEBE as Jandlord are admitted, not 
where they are denied and an adverse propriatory iiis 1s 
a up by the claimant as owner of the land. œ 


The remedy open @ owner of the in such & 
, c unis: soe before the deeree de; bat 
allagrs it to be made, he cannot have it set aside 

P insexeoution. i 


„ _ Ainslie, J.—Pranermr obtained a decree 
for arrenrs eof gent of an under-tenure 
agoinat Wand Kishore Singh aud others, 
" e * us i a. 7 . 
* w 
e 2 e e as 
a 9 


In execution of this decree, he applied to 
the Collector for the sale of tbe lands in 
suit under Section 105 Act X of 1859. 


Defendant opposed the gale, averring that 
a portion of the lands which plaintiff pro- 
posed to sell are not part of the mal lands 
of the plaintiff, but are lakheraj lands be- 
longing to Nund Kishore and held by bim 
(defendant) under Nund Kishore, and that 
in the remaining portion neither plaintiff nor 
Nund Kishore have any interest whatever. 
His objections were allowed and the sale 
was stayed. 


Pininiif now aues to Gateblish his titla as s 


proprietor of the said lands, an@ both he 
lower Courts have held that his suit ia out 
of tlme under Section 107 Act X of 1859. 


Plaintiff appeale specially on two grounds } 
let, that Sections 106 and 107 do not apply 
under the oircumetances of this dint, and 
2nd, that thg suit was instituted wi 
year from the final order in appeal froth the 
order of the Deputy Collector. k 


By Section 107 no appeal is allowed, and 
plaintif by filing an appeal contrary to the 
provisions of the law cannot gain extension 
of time. ` 


The question we have to answer is ,whe- 
ther Sections 106 and 10% apply only to 
cases in which the existence sof the under- 


in one 


tenure and the iod, or alae to cue, 


landlord are admitted, or also to cases A 


which they are denied and an adverso pro“ 
prielary (itla aseowmer of the land is set 


UPa l 
The point apgears never to have been “de- 


cidéi in thim Court, gnd th plegaders are 

aware of no oase like this. za 

ei ; es EE A 2. oad a 
. \ Q1 
8 7. . ' e 
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Seotlon 105 provides that an under-tenure 
which by law or custom $& transferable -by 


. sale, may Be sold under & decree for arrears 


due in respect of that under-tenure. 


e 8 

Section 108 is as follows :—'* If, before 
“ the Way fixed for sale of any such under- 
“ tenure as aforesaid in execution of a de- 
“ oree for, arrears due in respeet of suob 
‘u'nder-tenure, a third party appear before’ 
« the Collgctor and ' allege that ia third 
“ party. and not the, person against whonr 
^ the deoree has been obtained, is the pro- 
* prietor of such ynder-teswre ard was ji Y 
* lawful possession of the same at the time 
«4 when,such decree was obtained, the Ool- 


* léotot shall under certain conditions pro- |" 


“deed to-enquire-into and adjudicate upon 
* tHe claim, &o." 
EE EHE ET E ape 

The words “ proprietor of stch undét- 
tí £enure’’ seem to, us to denote that,theob- 
jection, provided; for is,one which admits, the 
existence of the under-tenure, and therefo 
the title of the decree-holder as landlord, 
and only questions the» propriety of the sale 
on'the ground that the claimant and not,the 
judgment-debtor ia the party. against ; whom 
æ deoree,;if any, should, have been made, as § 
holder, of the under-tenure.,, The last Clange | 
of the Séetion can only refer to such, objeo- § 
tions." It provides ths&*unregistered trens- 
férd of smder-temürés, the registration of 
wich! is r@quired’ by law, shall not, unless 
sufficient daude be shewn -for non-registra- 
tlon; be allowed to’ defeat the landord’s 
right to sell the tenures. 


‘ Tie reapondónt -conténds that the words 
** Bropriétor of such under-tenure" admit of 
boing fntérdretéd as including óna who claimé 
a Idttdlérd of theunder-tenant or owner of the 
soil which forms the subject of the tenanoy, 
and that the defendant congequently,, was a 
party, who had a right of intervention ohder 
lotion, ,106, and plaintiff must thérefore 
be bound by the provisions of Section 107. 
The law, It is snid, provides for the proteo- 
tion gf persons who.were.no parties, to the 
puit.in which » decree, under exgoutjon was 


we obtained and if defendant equid,.not come 


a. 


in n fntervenor under Section, 106, he 
à Dno remefly,at. all; bnt, must, submit in 


ilenoe avhile his property was sold. 
TREL 1d TA Ww 
Doubtibss, any perkon Wkposed t injury 


e by acts done in execution of a decree ipter 


alfos ought to hdye some relief,: and. if it 
were really tle care that the°dgfendant wuld. 
haye been injured by a sale. under Section 
10a’ thom might f somgequestion whether - 
p ° "T e 
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he could not be inéluded among the en- 
titled to intervene under Section 106 1* btt 
it reems to us that such is not the case here. 
The expression ** under-tenure" in Sections 
105 and 106, is, in our opinion, used in rela- 
tion to the person executing the decree and 
means & tenure held under and created by 
him or those whom he represents: conse- 
qüently, eo right held” under anothet and 
not capab 8 of being’ exercised” within tha 
decree-Molder's estate, or that-estaté of the 
rents of which he was in bond fide reoalpt 


and_gnjoyment, passes by a sale under the 
fermér ..Seótion,. and no interest external to 


that estate oan be injured by suoh*sale. 
When itda proposed to Wold” a sals” df 

an Pus Pa ene aati pete 105 in satis- 

faction of a ‘dectee’ for dfrears! of rent due 


in respect thereof, the decree is prima facie - 


evidence anda declaration to all persons 


that , the under-tenure , to; be sold. is one 
which exists within the, bouüdaries of th 


T€ | judgment-oreditor’s estate, or at least of 


that; estate of whioh he ia in bond fide en-, 
joyment by receipts of rents; knd by the 
form of the proceeding the creditdr declares 
that he has no intention pf touching any 
thing not held under Himedlf or of travelling 
beyond the bounds of higown estate, 


If we look at the procedure for the sale 
of under-tenures in execution’ of decrees 
under Sections 105 and 109, we see ayery 
marked difference. Under the formér, the 
deoree-holder sells a definite thing: under 
thd latter hé deltd only rights end interests 
of his debtor. Under the former the pro- 
ceedings are undér Adt VIII of 1865, 
Bengal Couneil and the,deeree-holder is 
bound to register the transfer and acknow- 
ledge the purchaser ad his tdnant, and the 
latter acquires the tenure, free bf i dum- 
brancee, saving oertain exceptions, | uder 


the latter, ‘the proceedings are under Act . 


VEII of .1859, and there ig, po guarantee of 
title or any special assistance or privilege 
given to the purchaser. 

de r : ja nu qe ee 

It is evident that there must be .some 
whilty raaón tó soéount for this differ: 
ences and this is, we think,, to be found ip 
the’ fact that in one case the judgment- 
oreditords selling something that from the 
nature Sf the case is within L& own efeu- 
trol ;,and in the other, -he ig dealing swith 
that which is not necessary within his oon- 
trol. z 


i i e 
g Thos it ap ears, tha if th ‘dec ee-holder 
be acting bond jie, hà eani Do da PR 
e. . e r 
e E * , i 
° e " 


dij 


on:the Fights of other land-holders ;—if mala 
aide, the aalqis a nullity snd cannot hurt 
them. _ Consequently, it, was, only, necessary 
to provide for claims to an under-tennre put |, 





; UP for sale under „Section 105 advanced 
y peraons claiming , as holders under ‘the 
decree-holder who alone are liablesto be in- 
jured by sales held under thia Sectiop. 
° It has been urged | that if defendant’ B 
T eaim ‘did not .come under, Section, 106 ft 
- must have « come under Section 110, and then 
` plaintiff woald be bound by the provisions of 
"Section 111., Now, Seotions 109, to 111 refer 
- to: property including under-tenures,. other 
than’ the’ under-tenure on whieb the arrear 
_scorued, for which a deores has, been, ‘made : 
but it is manifest from the pu dne. of 
the, Courts, b below that plaintiff was seeking 
„to sell the wery tenure, on whioh, thie | arrear 
dato ded. This conteution,, therefore, * fall 
~ - to. „the g ground. 
4 
1, Reverting.to the;plea. of. hardship „to, the 
' defendant if lie is allowed no remedy. either 
unde, Beotlon, 106 or or Begtion, }10, we think 
uthat a, remedy | exista under, deson T 
he míght have prevented the making of the 
; acres, if i in fact he was the owner of the 
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We, therefore, reverse the decisious of 
both the lower Coante and remand thee suit 


to the first Court for erial on the merits with - 


ment, 
i {? 


refereice to the remarks in this je 
Costfto follow the ‘result. ae 


——— 
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‘The Ist June 1871. 
Present : s 


The, Hon'ble H., V. Eon and W. „Ainslie, 
dges 


Mahomedan Law— Pro- — 


fit 3 1) 9 


Case ] No, 317 of Ala 


Special Appeal from a Gestion passed by 

' tha Subordinate . Judge: of. .Dhavgulpore, 

- dated the 9th December 1870; reversing 
a decision of the Moonsiff of Tegrah, 
dated the 81st-May--1870. 


Chamroo Pasban (Plaintiff) Appellant, 


EUNT 
iX Sy 
Puh n and another (Defendants 
adc ates Respondents jer 


Baboo Motee Lail Mookerjee foreA ppellgnt. 


Baboo Lube Churn Bose for Respondents. 


To establish the right of pre-emption, the lluba- 
Gsbtishad dr affirmation’ ' Before . witnesses, must; be 
performed in the presence of the n in possession of 


» danda the rent of whieh. the plaintiff, sought the ands, i roe zs n roni rs E.  Ppeghaser. 


- dad] and in receipt and. enjoyment of | 1: Bayley, 


M. the egot 'éhoreof j but having allowed, the 
ĝi „ãeores to be made, he ought not to have been 
-allowed to set it aside in execution. . Having 
` given up the opportunity of asserting his 
* rights whioh, if ‘attacked « at. all, were attacked 
by the decree, and, not by the sale, he should 
‘have been left bo 8 establish, them, in a regular 
RE. In, such puit he would have been plaint- 
&ff. The accident of his being defendant in this 
í Baits whic ich earises "from a mistake ‘as to his 
. , eight, "of! intervention wander Section . 206, 
cannot give him any title to set up limitation 


” eunder Seoctign 107° against the present, of, Kis contention but 4he w 


pae T 


.? e * ` e 


J.—Ix this ‘special aoak the 
.Bleader, has, eon ied his arguments to the 
second ground, "ilo. Bret palo "abindoned 
b e owt UN E A PAd SIS gy 


Both the lower Oourts have found asa 
fact that the: tullubacishtishad ! had ot been 
daly performed, and that the nffirmation 
before witnesses bad ` dót/béen madeliy the 
presenoe of the purchaser o$ the vendor. 


The substance of the oral pleádingabe- 
fore.us varies. somewhat from jhe a arent : 


purpobély vague rounds? of speciat ap 

The pleader, however, ioc that the pre- 

sence of the ,veudor, lade purchaser is 

nos essentia], , nd ote Volome ET: 'Qalcgtta 9 

Ediglon of the Hedaya, een 
er 


i aib, that “the, Brad i hal a t 
foc wit) as il e. at ND 
° Te ~ 
e 
I e e 


= J om .Bhuggut 


a 
e > e 
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the vendor, pr the purchaser." The pleader 
argues that the woirde'agninst" does not 
mean “in the presence of," Bearing in 


. mind, however, the general scope of the law 


and the strictness which has to be followed 
in thé pre-emption cases which are contrary 


,$o. the ordinary policy of civil rights, the 


affirmation before witnesses is required 4o 
be in the presence of the vendor and the 
urchaser in order that they may know what 
qs being done against their interests. So 
that from the very passage that the pleader 
for the special appellant cites in his favor, 
it is quite clear that whether it be the 
vendor or the purchaser, whoever is in pos- 
session of the lande, should be present to 
witness to the affirmation. 


In this view, we think that the judgment 


` of the Lower Appellate Court is perfectly 


correct. We, therefore, dismiss this special 
appeal with costs. 


t 


The 1st June 1871. 
Present t : 


The Hon'ble F. B. Kemp and F. A. Glover, 


Judges. 
rd 
Moasurement papers—Nazir's report 
— Hvidence. — 


Casos Nos. 2616, 2617, and 2628 of 1870. 


Spébtal Appeals from a decision passed 
By the Subordinate Judge of Sarun, 
dated the 12th September 1870, affirming 
the decisions of the Sudder Moonsiff of 
that District, dated respectively tha 25th 
March and \8th May 1870. , 


Gobind Muhtoo and others (Plaintiffs) 
- e Appellants, 


e 
versus 


and others (Defendan ts) 
Respondents. 


Baboo Kisheg Succa Mookerjeo for 
Appellant. ° 


Baboos" Debender Narain Bose and Bama 


'" Chur jee for Respondents. 
oe ee 
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Mea urement papers cannot be treated as inadmis- 


sible in evidence becauge set aside bg decisions of the 
lower Courts, if those decisions have been reversed by 
the High Oourt. 

The report and map of a Nasir who ls not examined 
in a case aro no evidenco whatever, - 


Kemp, J.—Ir is admitted that one deoi- 
sion will govern these three appeals. The 


plaintiff sued for possession of a clump® 


of bamboos and one dhoor of land, valuing 
his suit at 10 rupees. The plaint alleges 
that the clump of bamboos and the land 
on which they stand nppertain to the plaint- 
iff’s share of Phåat Kalan, and prays that 
the decision of the Collector dated the 17th 
March 1869, be reversed. The defendant's 
allegation is gthat the clamp of bamboos and 
the land claimed by the plaintiff appertain 
to Pháut ,Khoord. Both Oourt have dis- 
missed the plaintiff's claim. 


In special appeal two ground are taken ; 
ie rain the lower Courts werS wrong in 
holding the thakbust map and other measure- 
ment papers as bad on account of their being 
set aside by the decisipns dated 16th May 
1867 and March 1868, as these decisions were 
reversed by this Court on the 28rd of Novem- 
ber 1868; and 2nd, that the lower Courts 
were wrong in relying on the report aad map 
prepared by the Nasir of the Collectorate, 
for they cannot be tdken as evidence in this 
Case. 


We think both these grounds are good 
grounds. It does appear on referring to 
the decislon of this Court of the 28rd of 
November 1868 to be found in Volume X, 
Weekly Reporter, page 896, that the deci- 
sions referred to by tbe lower Courts were 
reversed by this Court, and therefore the 
plaintiff was clearly entitled to have a flud- 
ing upon these documents, namely, the 
thakbust khusrah papers and map. — ' 


On the 2nd ground, we are clearly of 
opinion «hat the report and map of the 
Nekir, who has‘ not been examined inethe 
Case, is no evidence whatever, ! . 


e e 
The case muet, therefore, go badk Yor a 


profer trial and in order that the phimtiffs . 
documents may be considered and a fresh, 


decision passed, T NAE E 
Costs to follow the result, :; a caer a 
e eg 7" 2 
e 3 b ; . 
` . e x 


js 
Rulings, (Vol. XVI. . 
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The defendant objected to th8 valuation 







































* The lst Jue 1871. 


e o of the auit nnd contended that ns the pro, 
m Present : perty was Jakherf} property, it should, have 
been valued at 20 times the net' profits, and 
"The Hon'ble F. B. Kemp and F. A. Glover, | that if so valued the Moonsiff could not x 
, Judges. 


take cognizance of the suit. ic 
Su 


Both the lower Courts have thr$wn out 
the plaintiff claim without any enquiry 
whatever, holding that as the property is 
lnkheraj it ought to have been valued at 20 
times the net profits, and therefore that the 
suit must be dismissed. i 


Valuation of suit—Auction price— 
Markot valuc—Act EXVI of 1867. 


Case No. 2644 of 1870* 


Special Appeal from a deotsion grassed by 

e «he Judge of Shahabad, dated the 25th 
August 1870, affirming a decinon of 

the Moonsif of DBwzar, dated the 2yd 


e 
Before proceeding to judgment io the case, 


May 1870. we may observe that the first Court in the 
. Inst part of its judgment says that whether 

Mossomut Soobudia (Plaintif) Appellant, | the jand be mal or lnkheraj, the plaintiff had 
versus no right to put an arbitrary valuation upon 

' Rajah Ram Prokash Siugh (Defendant) it, but tliat ncoording to tlie stamp law then 
Respondent. in force she ought to have valued it according 


to the market value. 


- 


We think that the decisions of the Courts 
below are wrong. In the flrst place, the 
plaintiff assumes that the market value of 
the estate is what ghe paid for it at auction, 
and primá facie such valuation would not 
be incorrect. It may be of course that the 
market value is mach higher, bat before 
summarily dismissing the plaintiff's oase the 
Court below ought under the stamp law to 
have made an*enquiry into the market 
value of the estate, and its decision after e 
auch enquiry would, with reftrencep the 
valuation of the suit, be flunl ; but no such 
enquiry was made, and we cannot say that 
the plaintiff was wrong in valuing ber guit 
at what she paid for the property at auotion. 
We assume that to be the market value, and 
until rebutted by evidence and theresult of 
a proper enquiry, such valuation was per- 
feotly correct. 


Then it is said that this being a lakhera) 
melal, 20 times the annual profits of the. 
estate must be assumed as the market 
value. . We think that the lower Courts 
have come to a wrong finding with reference 
to this being a lakheraj mehal. It is ‘clear 
that the Rajah, when iw possession of the 
parent mehal Chuckrowseq sabsequently sobte- 
for arrears of Government rbven held 
the disputed land as part of Cuca 
paying revenue to Government. WheWeer 
the auction pyrchgser obtained possession of 
the whole of Chuckrewsee is a matter with 
which he is concerned, and if any lands were 

ithheld by he Rajah whigh ought to have ° 

asad to she auction Sortie. it is for the 
auction purchaser to seek Dis remedy: "The 
e g e. ` k 
Lo e : "E \ ee 


Baboos Romesh Chunder Mttter and Taruok 
Nath Paleet for Appellant, 


Baboo Mohesh Chunder Chowdhry for 

Respondent, 

å i 
mdi vic een He dele. a! nat he pali for 
the property, held that the valuation was 2 aois 
not incorrect, and until rebutted by evidence and the 
result of a proper enquiry, should bo accepted as 
b an enqui 

Li Be pid me reb p egi tna 
Kemp, J.—Tuz plaintiff in this suit is 
_  thbapeoial appellant before us. She sued to 
recover possession of a 5 annas share of a 
jote called Hoonkaba Toorkpoora, valued at 
. rupees 906-10 annas. She alleges that this 
estate belonged to the Rajah of Buxar, that 
in execution of a decree against the Rajah 
thé whole 16 annas of the parent mehal 
Chuckrowsee was sold on the Bist of July 
1869 snd purchased at auction for rupees 
2,900 by the plaintiff and by Bhugwan Dass 
avd Gokool Bhuggut, the plaintiff being the 
purchaser of a 5 annas share, Bhugwan Dass 
of ae7 annas, and Gokool Bhuggut of a 4 
annas share, The plaintiff sues, as already 
stated, for possession of a 6 annas share of 
the jote. She alleges that on her amlah 
going to take possession, they were resisted 
by the defendant who set up*a mokurruree 
under the jadgmeut-debtor, the Rafah, and 
* contended thatghe plaintiff was not entitled 
. ete khise posse&ion. The olgeot of the 
. plaintiff's suit, therefore, is to set aside this 
mokurruree, and she values her shit at ru- 
* pees 906-10 annas, being the amount of 
e  auction-pyrohgse «money represented by her 

5 annos shae in possession. 

. © * 


. l 9 z 
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Gsverninent did attempt to'resume these | Mr. C. Gregory and Baboo Rajendr Nath 
slands, but their attempt fniléd, and it was Bose for Appellanta, 
‘Liéld by ‘the Speoial Compiasiouer that ‘these 

= Ade belonged to'the nral Gstate, and” there- 
ifore! that !glthough ‘the 'anctien purchaser 

might*hAve a remedy‘the Gorernment oould 
.not reme these lands aud they“were 
accordingly directed to be, released, 


Ld 

The stainp law ih force when this claim wat 
Instit ted" was Aot X:X VI of 1867, and under 
‘note “a”? Schedule '5 B sof that Aot, in 
apy suit for immovenable ‘property ! whether 
paying or not paying reyenue to Government 
, khe market value was to be assumed as the 
„proper valuation. Ifit was disputed or doubt- 
red that that was the proper valuation the 
, Court was at liberty to make an enquiry, and 
onthe result of that enquiry the valuation of 
. the guit was to be made, and the: decision of 
“the Court with reforence to; each valuation 
was to be final. We thiuk that this course 
c ought tdilíave: been. pursued. : Ifthe Court 
' of first ;instaboa-| was: of<opinion that’ the 
1 valuation of the suit. by: the, plaintiff did not 
. represent: the: fair market walue-of. the-estate | these papers; he objected thatethey were 
"in-disputa, it ought to have :made-.some..en- | inadmissible on,the-ground.of being unstamp- 
s quiryi on-that;point, We, therefore, remahd j'ed or 4nsufüclently stamped ; .he.denied ever 
uthe base. .The Gourt of first instance, if me- ‘having. dispossessed | the | plaintiff froin- his 
..osssary, Mill make such enquiry; and ifthe | mokurroree tenure, and, stated that, ihe 
cypresént: :valuation is a:proper one, «will pro- |-plaintiff-. never: had ; possession; within, 12 
* ceed: loctry the case ;dé itis not: propetly | years, and-his-olaimi. was therefore. barred 

1: valued, the Court must give the. plaintiff-an |.by limitation. > 


si oppgstunity*to make up the proper, valuation |. —-— P 
r andothen proceed witbrothe:108s9. ; Costa to| . The first Court ‘admitted. the pottatf A8 


Mr. R. E. Twidale for Re¥pondents. 


The provisions of the stamp law by which unstamped 
or iInsnffictently oma des documents are excluded, were 
framed primarily n the interests of the Government 


revenue, but were never intended to create -or put un 
a nue credas, eee & document is 
its admisi biiy ity cannot be questioned. ape =R 

vdinalie, J.—Tum plaintiff in, this spit 
sued , as mokurrureedar, to:recover one-palf 
.of a certain mokurruree tenure. from the 
defendant, who is the, auction-purchaser in 
execution of a decree against, the original 
milikdar, and who, subsequent to his pur 
chase by means'of certain’ proceedings under 
Act X of 1859, interfered with the plaintiff's 
possesion. | The plaintiff +; putgforward a 
pottah of 1881..granted,to 4 persons with - 
a ladavi or degd of relinqnishment exeoufed 
by to of them in, fayor ‘of. the dther 
two. i 


The defendant dented the genuineness of 











follow- the. , | {not requiring a stamp under" Regulation’X 
: - Roce ERAU | lof 1829,.but did not admit the -ladavi jvand 
Oe i | going into- the whole of the case’ gave the 
| plaintiff &'decree, j i 
a Es id Ly ' The Lower Appellate Court has also found 
° ! Present: the pottsh to-be,. genuine ,and the po r 
a: yul -Jon account of its being instamped, immgte- 
The Hon’ble H. eee and W. Ainslie, rial... In respect'of. the. paca the, Lower 


EN ‘Appellate Court agreed with the first Court 
.. Stamps —Doqumenta--Admissability. |that it. was inadmissible, but held that the 
TEMOR j| plaints right, under that. deed ypas gue 
7 “Case, No. 194£'of 1871.- , which could only be questioned , bythe heirs 
nae , daeision . 4 of the grantors. of.the said deed, whereas 

= EP e of pai eua those ;parties, although. defendants, , in, the | 
— 7 the 25th). A ovember (1870, affirming |a | C262: did not take „any such objection. , The 
| depision. of the ‘Subordinate Judge. of | Lower Appellate Court also, found. that phe 


that Distri ` 1870, '|-pottaf was genuine,. that tbe plaintiff bea 
ee ea tee enters i | possession under it and was dispossessed 


= ] , Egayetpollah; end, another, (two. of, the i by. the» dpfendant, and tMerefore,upheld spe . 


Defendant) "Appellants, judgment, ofithe first: Court, — * 





` a T f The points urged in: special’appeal' are{1) 
ae Cereus © e (o | ghat tib. pottah and «tbe dadéei: Being at- 
+Bhaikh uM Ajan aud others 4Plalntiff«Á ‘| atamped "and 'insuffletently 'siamped' were © 
ioe » Respondent, not at all admissible. ‘in -sevidesoe 4 -(2) 
` LÀ e " 
2. f °. . a 
. : ^ 


e e T e e 


t e 
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On. the second point, visj-the tadagi. not 
having been, prowed, we think tbis question 
is perfectly immaterial. The pottah is In 
the possession’ of'the plaintiff, The Jbdge, * 
has found that-the pottah is gepnines;be-has, 
found, that’ the plaintiff held! possessioni 
under that pottah, and, under such ‘oiroum- 
stances. it becomes: unnecessary to idal 
as to how the possession of the whole of tha 
property passed to the plaintiff, 


As to the objection, that the fndihg of 
the Judgé below is incomplete, we have 
only to remark that the Judge, has considers 
ed at great length the several objections 
urged before him, and that he winds up in 
the following, words :—“ It is, needless’ to 
'* reoapitulate all the arguments used by the 
‘ Subordinate Judge. I' need only, say that I 
agree with him in all material points." 
Farther’ I see no other way of accounting 
“for the plaintiffs possession at any time 
* otherwise than by the supposition that his 
'* pottah ig/genuing, or of accounting, for the 
* comantion of that possession, otherwise 
“ than. by the disturbance agniust,whjah he 
“ has, laid this suit.” In, other words, the 
Judge says that the, plaintiff had,posseasion ; 
that he produced a pottgh under which, he 
said, he was in, possession, but that the dez 
fendant alleged that he held under.a musta 
jiri title, which Jroevever was, not proved ; 
and therefore it most be, taken, that the ° 
plaintiff was in possession under the pettah 
and that alone, and that pogsession lasted 
until such time as the defendant disposessed 
him, as set forthin the plaint. "This, it is 
admitted, brings the case within time and 
we think therefore that the special appeal 
must be dismissed with oosts. ` 


7 @ 


that’ the ladávi not' having ' been proved; 
the Plaintiff oan have no title tó sò much of 
the holding &s belónged to the persons who 
executed ' that ladavi ; (8) that the Lower 
Appellate Court’ has’ come to no finding as 
to whether the plaintiff was in poesession 
within 12 years’ of’ suit under the’ pottah 
put forward by him ; and'(4) that as the 
plaintiff's possession under an ijrab is ad- 
mitted by the deféndant, the Lower Appellate 
Court's finding is ihcomplete and does not 

@ dispose of the question of limitation. 


With respect to the inadmissibility of tire 
pottah on? account. of its being. unstamped, 
we would refer to the judgment of the late 
Chief Justico, Sir Barnes Percock, in 
Volume XI, Weekly Reporter, page 520.— 
He says :—'' I am of opinion that in regard 

' “tothe want of stamp, it is not a ground 
‘‘ for reversing the decision, Because I think 
* that the error, if any, of receiving the do. 
“ cuméánt Without a stamp did not affact the 
* merits of the case or the jurisdiction of 
“ the Coust, although it might have affected 
* the Glowernment revenue.” - 


. 

Jt has been pressed on us that the ad- 
mi&siou of the'pottah; whióh is the! foundation 
of the suit and which under the stamp.law 
im said: to be. inàdmissible, really dobs. effect 
the merite m tlie present case, inasmuch 
as if this were withdrawn from the record 
theré is no saying at what conclusion the 
Courts below wonld have arrived. 


We think that the provisions of the 
stamp law by which unstamped or insof- 
ficiently - stamped documents are eroluded 

ere never intended to oreate or put an 
end to the rights of the parties to a suit, 
but prinfarily in the interests of the Govern- 


ment revenue. Ft is perfectly immaterial The 1st June 1871. 


as between the parties to a suit whether a Present: 
certain document does or does not bear a) The IIon'ble B. V. Bay) d W. Ainali 
bertaiů mark which goes to show that the . Judi. x v 
Government dues had been paid. The only wae ES a 

thing which is necessary to be seen as be- Poe ere UM ae A 
tween them is whether the document is Case No. 200 ofe1871. * 


ipo 


genuine or not. No authority has been | Special Appeal from a decition passed by 


ehewn to us against the decision quoted 


| the Subordinate Judge of Purneah, d 
bos eabove. On the other haud, several other) the 17th Janutiry 1871, affirmin a deh, 
Ó cases may be quoted ds following «he judg- sion of the Moonsiff of Arariah, date 
- feft in Volume XI, and we hayetho doubt| the 2nd September 1870. ! 
; thax, as frequently held by this Coart, the a . 
M question of admissibility of a document is 0 Thakoor (Plaintiff) Appellant, . 
- „œe for the first Court to decide, and that Serene : 
E iae having been decided by the firat | Giócool Mundal and Rnothet (fro of tle 
p ugt the decfhion should be final. Defendagts) Bes; oients - 
i M: e s 4] iid. 
e. io e * . e E \ " "* 
» i a E e 
h . e r 
. z e e A . * . 
. ° € ° * 
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Baboo Tarucknath Sein’ for Appellant. stances, —looking specially to the terms of 


No one for Respendents. 


‘ . e 
e | A Moonsiffs order granting a reviow without proof 


s T: above 


¿hat the new evidence tendered was not available before 
was helde t9 be fllegal, as well as the decision of the 
Lower Ap Court confirming that order. 


Bayley, J.— Wa think the judgment of 
the Lower Appellate Court in this case 
must be Yeversed. - 


` ' The ground pressed upon us is that the 
first Court admitted a review without com- 

bin with the provisions of Seotion 876 
Act VIII of 1859, in respect of being satis- 
fled that the new evidence on which the 
application was admitted was not within the 
petitioner's knowledge or oould not be ad- 
duced by him at the time when the decree 
wns passed, and the Lower Appellate Court 
has acted illegally in confirming the judg- 


. ment of the flrst Court passed on that re- 


vlow. 


The first order passed by the Moonsiff on 
the application for review was that it should 
be put up with the record. With that ap- 
plication no new evidence was tendered, but 
it wns subsequently. Now, no deposition 
or affidavit wos taken from the defendant 
or from any one representing bim or with 
knowledge of the facts. No enquiry was 
made by the Moonsiff‘as to whether the 
new evidepce tendered was not available 
bef#® the decision of the case. The appli- 
cation for review was admitted by the 
Moonsiff without a due regard to these pro- 
visions of the law, andthe former jadgment 
which was in favor of the special appellant 
reversed on such review. 


Tife Lower Appellate Court has affirmed 
the judgment of the Moonsiff without meet- 
ing the objection specifically taken by the 
special appellant, vis., that it was requisite 
under the law that proof should be given 
that the new evidence tendered was not 
available before. ` 


Th following cages have been cited by the 
special appellant in support of his conten- 
tlog that the jfdgments of the Lower Ap- 

te Courts are erroneous in respeot of 
ticulars :— Weekly ‘Reporter, 
Volume Il, page 174; Weekly Reporter, 
Volume X, page 482; Weekly Reporter, 


e Volume XII, page 586 ; Weekly Reporter, 


Vdlume XIV, page “26 ; and wo think fhat 
the decisione pited support*the oontenfon. 
Na oue appears on the other side to contest 
the speojnl.apffeal, and ugder the ciroum- 
9? f ° 


Section 876 which clearly prescribe that 
a party tendering new evidences a ground 
of review should shew that the new evi- 
dence “was not within his knowledge or 
“ gould not be adduced by him at the time 
* when the decree was passed," nnd to the 
fact that there is no proof of the above 
particulary ín the present oase,—we think 
that the order passed by the .Moonsiff ad- 
mitting*the review was illegal, and the deci- 
sion of the Lower Appellate Court confirm- 
ing that order equally so. 


* In this view, we reverse the Judgments of 
the lower Courts and decree this sppeal 
with all costs. 


The Ist June 1871. 
Present: 


The Hon’ble H. V. Bayley and W. Ainslie, 
Judges. 


Oontribution— Use and ocoypation. 
° — Case No. 192 of 1871. 


Special Appeal from a decision passed by 
the Subordinate  Judye of Rajshahye, 
dated the 29th dugust 1870, reversing a 
decision of the Moonsiff ofethat District, 
dated the 24th February 1870. ^ 


Gudadhur-Chowdhry (Plaintiff) Appellant, 
(o verius 


Shama Churu Mitter (one of the Defendants) 
Respondent. 


Baboo Mohinse Mohun Roy for Appellant, 


, Baboo Issur Chunder Chuokerbutty for 
Respondent. 


The land ofa Jotejumma belonging to plaintiff and one 
D baymg been attached in satstaotion of a jcint deoree 
fo. arrears of rent, plaintiff deposited the entif& amount 
of the decree. He then sued Af, who had obtained D's 
sharo of the joto, for contribution on the ground that Af 
was in use and occupation : 


Hep that the case against Af was not met by the plea 
that he was not a party to the sult in whigh the decree 
was objalned, p 


e 
Bayley, J.—W think in this case the 
judgmeneof the Lower Agfbellate Court must 


be reverfed, and the judgment of the Mom- - 


siff affirmed, “with this exception thap the 
decree should in the first instance go against 
the defendant, Shama Churn Mitter, and 
not asa lien against the-jolé, which tho? 
Moonsiff direots.. "UE oe 
- e. e >° é 
° -o ` 


E ed 
1871.] 
S ‘The plaintiff sued for contribution on the 
ground that@®hama Churn was the party in 
use-and occupation of the jote. 


- Bhama Churn, as defendant, did not tra- 
Verse or deny these allegations made in the 
plaint, but only said that, as he was not a 
party to the snit in which the decree was 
obtained, he was not liable for contribu- 
tion. 


. The firgt Court summoned Shama Churn 
to appear and depose as the person best 
knowing 1f, and for how long, he was in 
use and occupation ; but as Shama Churn did 


* not appear, the first Court, upon the evidence 


in the case, as also under tHb provisions of 
Section 170 Act VIII of 1859, gave the 
plaintiff a decree against him, 


The Lowrer Appellate Court has reversed 
that decision without really touching the 
main point in the case, It is quite true 
that for the purpoges of the decree in the 
suit for arrears of rent, Joy Soonduree was 
the party against whom and in whose pre- 
sends the decree was passed, and so far as 
the question of that decree for rent went, 
Shama Churn is right in saying that he 
was no party to the decree. . That however 
does not meet the case against him now 
before us. The plaintiffs allegation was 
that granting Shama Churn was no party to 
the suit in which the déoree for arrears of 
rent was obtained, yet this was nota suit 
for arrears of rent, but for contribution of 
the quota due from a party in use and ocou- 
pation, and Shama Charn does not asa 
matter of fact deny that he was in use and 
occupation, It is this point which the Lower 
Appellate Court should have carefully ad- 
jugicated, and it "uas erred in lae in not 
dói g to 


.With the exception, therefore, of that 
*portion of the depreetof the Moonsiff, where 


: i sags that it'shogld in the first instance 





go against the jote ns BHO E lien, and not 
against Shama Chern and other. defefdants, 
we think the decision of the Moonsiff should 
be restored and affirmed and the dedision of 
the Lower Appellate Court reverféd with 
all costs. : 


The 2nd June 1871. 


e 
Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Butwarrah—0o-sharers— Right of 
suit. 


| ‘Case No. 2695 of 1870, 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 17th Sep- 
tember 1870, affirming a decision of the 

. Subordinats Judge of Chumparun, dated 
the 19th Maroh 1870. 


Khedoo Thakoor and another (two of the 


Defendants) Appellants, * 
versus J 
Bhugwut Lall and others (Plaintiffs and 
others (Defendants) Respondents. 


Mr. R. E. Twidale and Baboo Boodh Sein 
Singh for Appellants. 


Baboos Chunder Madhub Ghoge and 
Debendro Narain Bose for Respondents. 


Where the Collector directs thata separate acoount 
should be opened with the sharer of. an estate on his a 
plication, and his share is found not to be suoh aa ho 
states it to be, the co-sharers are at liberty to bring a suit 
in the Civil to establish the extent of thelr shares, 
In the event of the Collector under the Butwarrah law 
rejecting their application for & division of their specifig 
shares. À 


Kemp, J.— Wn have no doubt whatever 
in this case that the decisiens of the lower 


Courts, the deoision of the Subordinate ™ 


Judge in partlonlar which is a very 


fal 
and well-considered one, are just ud pr ° 


decisions. >. œ 


The grounds tiikerin special appeal are,— 
finst, that the Buit of 


seQaside om auction sale held for the’ re- 
ooypry of gore of Govergmept revenue 
the suit ought to have been brought within 


one year, Theenext per takon is that 
. s o . ÎN 
. f d 


e plaintiff being toe 









taxis? obtained an order 
etor under Section 10, Act 
XT of 1859; to open a sefardte account witli 
reference to a 8 annas 4 gundsha share of 
e property without objection on the part 
of the plaintiffs, therefore the platatiffs’ 
suit is not cognizable by the. Civil Courts, 
they not having objected to the proceedings 
under he aforesaid Seotion. The thir? 
point taken is that the decision of 1849 re- 
ferred to by the Judge does not decide that 
Narkoo Roy's share was 1i gundahs and not 
8 annas 4 guudahs ; and the last point is that 
even supposing tHat that decision does de- 
cide the point, the special appellant being an 
auction purchdser ata salé for aei of 
Government, revenue isnot bound by that 
decision. i 


The first point, we think, is clearly un- 
tenable. The suit is not to get aside a sale, 
but to set aside an order òf the Collector 
passed under the Batwarrah law, ulation 
XIV of 1819, and to establish thd share of 
the plaintiffs in the estate, Therefore the 
first point le overruled. + 


On the second point, namely, with refer- 
ence to Section 10, Act XT of 1959, the desl- 
sion of a Bench of this Court* published in 
Seveatre's Reports, Part6, Valame-XI, p. 811, 
has been quoted. That decision does not 
refer to Section 10, Act XI of 1859. More- 
over what that- decision lays down is that 
if "Collector's proceedings are without 
jurisdiction, then a duit im the Civil Court 
will lie. Act XI of 18459, according to the 


. preamble of the Act, was passed amongst 


other reasons for the reason that it was 
expediegt td afford sharers in estates who 
duly pay their shares of the sudder jamma 
easy means of protecting their shares from 
bale by reason of the default of their oo- 
sharers. Now, SBujrungee Lall, who re- 
presented the rights and interests of Nurkoo 
Roy, made an ‘application stating that the 
share of Nurkoo Roy was 8 annas 4 gundahs, 
The Collector under Section .10 directed 
that a separate acceunt be opened with the 
applicnnt, that de with Bujrungee Lall. 


= —— Thero is nothing in the Section which 


on the Batwarrah law, 


enacts that if the share of tha applicant 


. 9 not be such as he states it to be, the 


-sharers shall not be able to bring a suit 
in the Civil Court to establish the extent of 
their sHares, in the évent Of’ the Collector, 
rejedting thir 
application for a division of tlfelr s o 
shares. 2e 4 e E a 
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With reference to*the 8rd point tfken,a 
decision has been read to us, and in that tase 
the oohteution between the pi9ties was di 
the one side that Tirbhoowun had acquired 
the property in dispute from his eelf-eoquir- 
ed funds, ahd on thé other side that Tirbhoo- 
wun and his brothers were joint, and there; 
fore that the nephew of Tirbhoowun who 
was the plaintiff in that suit wab entitled 
toa moiety of the property, abd it was found 
that thè whole of the property then In 
dispute had been soquired by Tirbhoowon 
from his own fonds, and that he duting 
his lifetime had madea disposition of the 
property whereby’ it was divided amongst 
his sons: and nephews in equal shares, and thé 
deoree was that they were entitled to 3th 
of the property in dispute, that is to say, to 
1l guudahs each. . 


On the last point, we think it very olear 
that what the defendant acquired by pur- . 
chase at the revenue sale was the share of 
Nurkoo Eoy, and that share baving been 
found to be 11 gundahs and not 8 annas 4 
gundahs, we oonfitm the deoisidns of the 
lower Courts and dismiss this appeal. with 
costa, 


: . 
The 2nd June 1871. 
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Present : 5 


The Hon’ble G. Looh and Dwarkanath Mit- ) 
ter, Judges. 


Ijmálee lands—Oo-parcéner’s rights 
and remedies. 


Case No. 189 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Midnapore, 
dated tha 10¢h November 1870, reversing 
a decision of the Moonsiff of thqt Dis- 
trict, dated the 28rd January 1869. 


Dwarkanath Bhooeah and others (Plaintiffs Y 


Appellants, 
'e ? verius e 
Gopegnath Bhooeah (Ijefendant) Re- > 
$ spondertt, ° LN P 


Baboos Doorga Mohun Das and Bang- 
shee Dhur Sein for Appellants. ` 


t Baboo Hem Chundtr Banerjee for Re-* ` 


spondent e ° aed 
e e =e , "b = 


` 
* ' : 
1871.] Civil THE WEEKLY 
A. o0- in respect of :Jmalee land is entitled to 
the use cP every part thereof; acd if by^erecting a bulld- 


ihg ha takes possession of more land thin he would be 


entitled to on ition, the proper remedy is to sue 
for a division land, and not for a demolition of 
the bailding. 


Miter, J.—W are of opinion that the 
Subordinate Judge has comínjtted several 
errors in law in the investigation of the case 
sa far as plot No. 2 is concerned. In the 
first place, he is quite wrong in assuming 
that the deed of partition of 1254 was exe- 
clited between the ancestors of the parties 
to this litigation. It appears that that deed 
was executed between the father of tlie 
plaintiff op the one side and his uneles of 
the other, and after a careful. perusal of it 
we find that it has no bearing whatever 
upon the land whioh is now in dispute. ` In 
the second placé, the Subordinate Judge has 
. rejected certain entries made in the resump- 
tion ohittahs of 1889 as interpolations. The 
first Court sent for the originals af those 
ghittahs from the Oollectorate, and after 
comparing those originals with the copies 
filed on the record, oame to the conclusion 
Eat there? were no interpolations whatever. 
l'he Lowet Appellate Court ought to have, 
under syob circumstances, examined tlfe ori- 
gínals of those doouments before it came tq 
the conclusion that the entries objected ' to 
_ by the respondent were interpolations, In 
the third place, the Subordinate Judge ap- 
pears to baxe*laid sopniderable stress upon 
a regumption progeeding No. 55 bearing 
date, the 12th December 1889. There is, 
nothing whatever in this proceeding or in 
any, other doayment on the record to show, 
that the Jand now in dispute was included 
in the claim for resumption which was 
brought by. Government on that occasian. 
Xt 1s admitted on both sidas that that land 
is covered by the sunnud No. 13128, and 
we find it distinctly reoorded.in the resump-. 
tion proceeding above referred to that out of 
the lands covered by that sunaud only two 
plots, qne called Tatooleah Pooshkurnee and 
the other JalkinaraA or banks of that Poosh- 
kurnee, were in dispute before the resump- 
tion authorities It is also admitted on both 
aides that the [and now under litigation has 
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dinate Jadge®kss, towardaythe enga hia 
judgment, observed *thatrihecpoiitasion of 
the defendant has been satisfactorily proved 


by the testimony of his witnesses. ` But we 

cannot help thinking that this conclusion, 
has. been arrived at on the strength ‘of the 

obser¥ations made by him in the earWer part 

of his judgment, which observations, as wa 

have already shown, are ‘altogether founded 

upon mistake, E 


We, therefore, reverse the decision of the 
Subordinate Judge so far as plot No. 2 į 
concerned, and remand the case to him with 
directions to're-try it with referenoe to the 
evidence on the record. 


We wish to obserye, however, that the 
plaintiffs’ claim for the demolition of the 
bailding erected by the defendant on. the 
land covered by plot No. 2 cannot be main- 


tained. Even if the land be found to be . 


ijmajee tha defendant, was, clearly entitled 
as a co-parcener to use every inch of tliat 













land; and if by erecting the building in 
question he has taken possession: of “more 
land than he would Me à Op.a pantl- 
tion, the proper otrie [fof the plajntiff jọ 


adopt would bete Ya] s for a division of the 
lands, and ngt 
molition of sf 
the Sabordir 
No. 1, in respe 


been ralsed be 


Mbnilding. ,The decision of 
SJnige with regard. to plat 
st oR Whioh..no“ question has 
are ws,, will stand., ad. 


The costs of this "appeal will abide th 
ultimate 2 / op, 
The 8rd June 1871. l 


Present: 


The Hon'ble J. P. Norman, ojating 
Cher Justice, and the Hou’ble G, Loch, 
udge. 
Attaching creditors — Section 230, 
ode of Civil Procedure—RBight of 
suit—Juriadioction. 


Case No. 96 of 41979. "E: 


Regular Appeal from a decision passad-by 7 


the, Ostrt. for the de . 


nothing whatever to dw' either wih the Ta- 
bolak Pooshkurnee or its banks. *It ip the Subordinate Judge of Ni a, 
^ eclear, therefore, x the Subordinate Judge dated tha 16th February 1870. ul 
*&ewiong ip relyiag upon this résamption AN E 
Estee mote ds Winme Morg, tree cds 
2 


o eg, that the ancestors of the plaintiff 
e’* had lost their possession over the disputed 
' * eland 35 years previogs to the institution of 


e 
vers - ° 


ah Baksh Qhetlangee and heyy (Defend- 


e present suit.” It is true that the Subor- | ^ . 
pres bo dog mits) Reepondegi, >. 
. : " e * . "UM" = . . * \ * hS 

€ 
" e : S ^ . . e : 


> with mesne profits and that Bongmalee P 


7" * 
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Baboos Romesh ‘Chunder Mitter, Rash Be- | a large sum inclusive 


d 


Rulings. [VoL XV. 


of wassilat wps due 


haree Ghose and Umbikg Churn Banerjee | to her, she prayed that the Court would be 


' for “Appellant, - . 


JBaboos Grish Chunder Mookerjee and 
- Kalte*Prosunno Dutt for Respondents. 


" m 

A sult Wl lie by a prior attaching creditor to compel 
a deoree-holder whose attachment is subsequent in da 
to refund money obtained br him under an order 
the Judge«f a subordinate Court, 
EPO E 270, Oode of Civil Procedure, 
but it must be a suit to set aside the Judge's order... . 


The Court having jurisdiot 2 
ffung claims of a l aliun. arr Comt ta 
which the'attanhed money is in deposit, f 

Norman, C. J—Taa plaintiff Wooma 
Moyee Burmonya, having obtained a decree 
for a share Of certain property` left by hor 
father againet Eshan Chunder Roy, Bono- 
malee Roy,' Ruttunmalee Roy -and others, 
took out execution of -that deoree in a pro- 
ceeding- which is referred to in the Snbor- 
dinate Judge's., decision, numbered 42 of 
1 Po dd n 


< The original application has been lost, 
But inthe absence of any evidence to the 
contrary, we think.the presumption: is that 
thé'application. was in accordance with the 
provisions-of Section 212. If sò, it must 
have contained a specification of the relief 
granted by- the decree, that is to say, the 
award- of possession and meshe profits as 
well gs the eamount of the coste, 


é‘The--plaintiff In exeoütion of the decree 
obtained session of her sbarein the es- 
tate, and realised the costa adjudged to her 
by the decree in a subsequent proceeding 
under the orfginal ápplication "described as 
192 of 1863. 


, Eshan Chundef Roy, Bonomales, and Rut-. 
tunmalée Having appealed to Her Majesty in 
Courioil, Government securities of the value 
of 4,000 rupees were deposited in the late 
Sudder Court as security for the- costs of 
the appeal by Eshan Chunder and others 
through Bonomalee Roy. The appeal to 
Her Majesty in Council was struck off the 
file for Want offprosecution on the 2nd of 


— November 186% 
- Ünthe 80th of April 1864, the plaintif 


“filed a petition in the Court of the Judge 
of Nuddea, in which, aftereeciting that she 
bad obtained a 'déeree for the property 


Government securities 
atthe appeal*to Her 


or 
a- 


had deposite 
rupées 4,000, 


jesty in Counom had been dismissed, and as | 
9»? Lo". 


In contravention of 


pleased by means of a roobokaree to cause 
the Government securities deposited by, 
Bonomalee to be attached and brought into 
the Court at Nuddea to pay the sum due to 
her. The Judge of Nuddea ordered that a 
roobokaree should be sent to the High 
Court for keeping the money under attach- 
ment : à 


The matter was brought: before Mr, 
Justice Sumbhoonath Pundit, who cated 
fora report from the acoountant of the 
Court whether the Government securities 
named were really in Court;.#nd on re- 
ceiving the accountant’s report, the learned 
Judge ordered that the Government secu- 
rities should be kept under attachment, and 


that a report should be sent to the Judge of © 


Nuddea- for his information, which was ac- 
cordingly done? ; 


On the 80th of Deoember 1864, the 


plaintiff brought In a tabular statement pray- . 


ing that the property mentioned jn a sohe- 
dule, including the Govern ment, securities 
now ip question, might be brought to sale 


in satisfaction of her olaim for mesne 'pro- 


fits. 


: t 

The defendants Ram Boksh Ohetlangee 
and Ramdhun Chetlangee Kur ugue a decree 
in the Court of the Principal Sudder Ameen 
of Nuddea against Bonomalee Roy, in tre- 
oution of which an order for the attachment 
of the Government securities for rupees 
4,000 was issued on the 18th of December 
1865. 


Brojo Nath Koondoo subsequently ob- 
tained an order for the attachment of the 
same securities under a decree against Eshan 
Chunder Roy. 


In March 1866, Wooma’ Moyee presented ` 


a petition to the Judge of Nuddea setting 
forth that Ram Euttun Banerjee and others 
had preferred a claim to the Government 
securities for rupees 4,000 alleging that 
they had purchased the same from Ruttun- 
malee Roy, and that the claim was then 
pendisg before the Court and prayed thas 
the said Government securities and interes 

should beebrought into the Court at Nuddea 
and madé over to her to satisfy" her deaf. 


On the 28rd of March 1866, the Judge 
ordered that if the statement in the petition 


were true, a roobokarte shoukl be sent to® ` 


the High Cours ^ è . 


e * 
. E . o 


. 
e 


* 
.. :d4 


` 
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This asems to have been done, and on the 
lOth of Aprilan order wos made by Mr. 
Justice Louis S. Jackson that the Judge 
should be informed that the papers were 
already under attachment at the instance of 
the Principal Sudder Ameen in’ the suit of 
Brojo Nath Koondoo. 


Wooma Moyee Burmonya then presented 
another petition to the High Court "alleging 
that her attachment of the 24th of June 

e 1864 was the first attachment, and praying 
that the securities for rupees 4,000 should 
be transmitted to the Judge of Nuddea not- 
withstanding the order of the 10th o 
April 1866. Upon this petition, an order 
was made by Mr. Justice Louis 8. Jackson 
on the 16th July 1866 that the Govern- 
ment, securities for rupees 4,000 shoald be 
transmitted to the Judge of Nuddea, and 
that the said Judge should call up from the 
Court of the Principal Sudder Ameen the 
case pending in execution in that Oourt and 
should pass such orders as might be neces- 
sary with reference to the conflicting claims 
of the partis. 


. On the 27th of March 1867, the Judge 
of Nuddea, Mr. MacDonell, after hearing 
the claims of the thpee several parties decid- 
ed that Ram Buksh and Hamdhun Chet- 
langee were entitled to preference. 


He*treated the attachment of Wooma 
Moyee Burmonya as baving been made in 
what be oalls the execution case No. 192 
of 1863, and assumes that the attachment 
wes only for the amount of the personal 
property, principal interest and costs, and 
not for the wassilat awarded to Wooma 
Moyee by the decree of the late Sudder 
Cou» ‘he Judge says that the principal 
interest and costs under the deoree being 
entisfled a re-attachment was necessary, and 
accordingly he directed the Government 
securities to be made over to the second at- 
taching creditors Ram Baksh Chetlangee 


r 


REPORTER. 


Rulings. 


The point with “whioh wo have to deal is 
that of limitation. , 


The decision of the Judge of Nuddea 
in favor of the defendants Ram Bukeb and , 
Bamdhun Ohetlangee bears date the *80th' 
of March 1867. The papers were seid un- 
der an order of the' 10th of April in that 
year. The present suit°was instituted on’ 
the 2nd of April 1869. DO 

The question is whether the suit falls 
within the provisions of Clause 5.Seotion P 
Act XIV of 1859, which gives a period of 
one year from the final decision or order in’ 
suits to set aside summary decisions and 
orders .of any of the Civil Courts not 
established by Royal Charter, where’ such 
suitis maintainable, — — as 


The question which arose and. which was, 
determined by the Judge of Nuddea was 
which of the several attaching parties was 
entitled to be first paid as being the person 
on whose a&pplicution such property was 
first attached ? The Judge decided that the 
present plaintiff’s attachment was inopera- 
tive, that the decree in respect of which she 
had attached the paper had been satisfied. 


. No doubt a suit wil lie by a prior attach- 
ing creditor. to compel a deoree-holder whose 
attachment is subsequent in date to reggnd 
money obtained by him under an-order of 
the Judge of a’ subordinate Court in oon- 
travention of the provisions of Section 270, 
upon the principle stated by Sir Barnes 
Pescook in dellvering the judgment of the 
Full Benoh in Gogsram versus Kartick 
Chunder Singh, IX Weekly Reporter; pp.,514, 
516. Butas there pointed out, the suit must 
be a suit to set aside the Judge's order; be- 
couse as that order is an adjudication in a 
matter in which a Judge executing a decrea 
has jurisdiction it must be treated as binding 
until it is set aside. EE 


dud Ramdhun Chetlangee. But the appellant's vakeel contanded e 


that under the provisions of Seotfen 287, 
the High Court, being the Goart in which ~ 
the security was in deposit, and ris 
Judge of Nuddes, was alone competent A 
determine which of the severa? attaching ™ 
creditors was entėtledeto priority. — . 


yo copld assume «that the Jadge,of ° 


Wooma& Moyee having brought this suit RS 
recover the value of Governrftent secu- 
ritles so made over, the Subordinate Judge 
Cook a similar view of the onse, ang on that 
- È das Well as%n the ground ethat the 
ujt was barred by limitation, dismissed her 
suit with costs. 


. Nuddea had no qurisdiction his order would 
* From that deciglon* the present appeal ls | bing no one, ad it wouk not fbe enecessary 
ETER n Es to sue to set lt asido, ^ — e 7,07 
2 a wey We. 
. i e * " : e e 
| \ ~N 
» *. e A l . è 
e. . e. e tr 
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e å 6 , » e 
e r& which is to adjudioate between | A purobaser et an execution sale having defaulted 
i " 


the conflicting claims is the Court in whioh oe usi eek Bd IM 
the money is in deposit. *Now we find that | other sale of the same property vy effected at the 


Jong prior to the 27th of March the Govern- | Instance of another Judgmen | but at & lower 
S gnani permies had been, on the application | P599 a a 


of the «plaintiff In the present suit, trans- | Harn that there was no re-sale such ii ls cortan 
^ ferred to and at the time of the adjudéeation | plated in Sections 258 and 254, Act VIII of 1859, and 


by the Judge were in deposit ip, the Judge's | Gimeno torres ba Dui res tue pliable for tho 
Court. e : : the second sale, 


It seems, therefore, impossible to say that Jackson, J.—We think we ought not to 
the Judge of Nuddea had no jurisdiction. interfere in this case. 


e , |] 
| * That being so, we think we are bound to As regards the jurisdiction of the Judge 
say that the Subordinate Judge was right thich is objected to, there seams to be more 
in holding that the present suit is barred by than one decision of this Court it whioh if 
limitation, haying been brought more than | bas been held that the Judge has jurisdic- 
tw ive months after the date of the Judge’s tion in cases exactly similar to thjs. If I 
order of the 27th of Maroh. Wo regret was satisfied that the order of the first Court 
this because we are not disposed to agree | Was quite correct and that the order of tha 
with the vlew which the Ju ge has taken Judge was wrong, perhaps it might have 
of the rights of the parties. been’ necessary, as it has been specially pat 
| D to us, to consider and to give our opinion 

The appeal will be dismissed with costs. whether in & case of this description an ap- 
| peal to the Judge would lie. Bat I thiuk 
aa Tia iat , [it is not necessary in this oasg to give an 
opinion, inasmuch as even if I was of opi- 
. The 5th June 187]. nion, that the Judge had no jurisdiction to 
ui E hear the appeal, I oertainly would have 
. Present: ^| —— exercised our extraordinary 'jurisdiétion to 
put the first Court rikht upon a point on 
The Hon!ble E. Jacksopand Onoocoo] Chun- which it is evidently wrong. The Jud e 
s A; der Mookerjee, Judges. has passed an order setting tbe flrst Court 
pm E right upon that point, and there are pany 
Defaulsing purohasor—Re-salo—Soo- | decisions of this Court upholding the Jadge’s 
. - ttone 53 and 254, Act VIII of | power to pass such an order. think it is 
1859. not neoeesary in this case to consider the 
. question of his jurisdiction. 
Case. No. 104. of 1871. On the other point, namely, whether the, 
m . at Court was right in requiring, the former 
Misoelanaous Appeat from an order passed ae ta LE the Queso Gerca 
by the Judge of Dacca, dated the 6th | the bids in the firat sale and the sepond gale, 
January 1871, reversing an order of ths I have no douht whatever that the decision 
. Subordinate Judge of that District, | of the first Court was wrong and that the 
dated the 2nd September 1870. decision of the Judge was correct. The 
question has reference to the provigiaus of 
Bisokha Moyee Chowdhrain and óthers (De- | Sections 258 and 254 of Act VIII of 1859. 
cree-holders) “Appellants, One Sonatun Doss having made a purchase 
ue z defaulted to pay in the purchase-money. 
a versus Thereupon, it was ordered that there shonid 
i E be are-sale of the property. Before, however, 
-onaton Doss (Arst Auction-Purolaser) | this te-aale took place, another sale of 
d "RN Respondent. same. property took plagg at the instance 
| another Judgment-crediter, and she priog «p* . 
Baboo Chander dbi Ghose for Appel- | tained was a lower price than thabat "ish 
* 


E Halboos Mokigee Mohun Roy and Do 


purohase, The first Court held that under e 


nts, the defaulting purchaser had effeoted fia 
f these oiroumstances the defaulijug purchasers ' 


Mokut, Doss for Reapondant, was liable for the balanos, <The Regions of . 
^ e / e ; u " u i $5 e * à E 
e e ü E e? E 


^ 


- 


` 





re-sale nfter due notification. There was in 
this case no sfch re-sale as contemplated by 
these Sections. The provisions of these 
Sections are penal, and therefore they must 
be construed somewhat strictly. Under the 
circumstances of the oase, the first pur- 
chaser would not be liable for the balance 
between his bid and the price obéained in 
the second sale. 


We, therefore, digmiss this appeal with 
costs, two gold mohurs being allowed for 
pleader’s fees. 


Mookerjde, J.—I am also of the same 
opinion. - There was in fact no re-sale of 
the property as contemplated -in Sections 
258 and 254 of Act VIII of 1869, though 
one was certainly ordered. 


The first sale was in executien of a decree 
obtained by one Sonaton Doss. Atthis sale, 
the decree-bolder himself was the purchaser, 
He defaulted to pay the amount required to 
be deposited under Section 258 ; the pro- 
perty therefore should have been forthwith 
again put up and sold. This was not qone, 
but an order only was passed for the re-sale 
of it. Before, however, the re-sale did take 
place after the issuefof a fresh notification 
under Section 265, another decree-holder, 
who had also aftached this property in exe- 
cation of & separate deoree obtained by him, 


appligd 
of his decree, aud it was sold. 


It appeers that the proceeds of this sale 
was less than the price bid at the sale in 
execution of Sonatun’s decree ; whereupon, 
other decree-holders at whose instance none 
of the previous sales had taken place moved 
the Court fo levy the difference of the two 
bids from the purchaser Sonatun, and the 
MoonsifF proceeded to levy it I am 
eléarly of opinion that the Moonslff was 
wrong and that Sonatun, the first purchaser, 
was not liable to make good the difference, 
which was not a difference at a re-sale of 
the property as no re-sole had, as a matter 
of faot or law, taken place. 


There are several decisions of this Court 
Which have held that the defaulting purchaser 
fnd the deoree-holder are to be oqpsidered 
toy partie? to the Buit within the meaning 
of Sgorio 11 of Act XIII of 1861, so as 
to give aright of appeal—one is reported in 
VI Weekly Reporter, page 126, Miscellnne- 
e@us Rulings, and another in III Weekly Re- 


potter, page 8. * 
fh: c : 


for the sale of it for the satisfaction" 


is doubtful, we certainly have the ppwer 
under the Charter tb set the Moonsiff right 


e. . e 
1871.] Oeil THE WEEKLY REPORTER. . Bulngs = el * 
. e ü : E 
` the Act in question evidently refer to a Even if the right of appeal tö the Jüdge 


and to declare his order to be illegal and | ~ 


to have been passed without jurisdiction. 


On the appeal of Bisokha Moyee who was 
not the decree-holder at whose instance the 
property was sold, we cannot interfere with 
the order passed by the Judge. I would, 
therefore, dismiss her appeal with costs. 





The 5th June 1871. 
Present: 


The Hóh'ble Dwarkanath Mitter and: W. 
Ainslle, Judges. 


1 


— 


Appellate Oourts— Procddurd — Ro- 


mands. 


Case No. 205 of 1871, 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 22nd December 1870, reversing 
a decision of the Moonsiff of Namere, 
dated the 81st Marok 1870. 


Krishnendro Roy Chowdhry (one of the 
Defendants) Appellant, 


versus E 
Digumbnree Debia Ohowdhrain and others 
(Plaintiffs) Respondents. 


Messrs. J. W. B. Money and J. S. Hochfort 
and Baboo Bhyrub Chunder Bamgrjee 
for Appellant, ? * 


Haboos Kalee Mohun Dass and Hohinge 
Mohun Hoy for Respondents, g 
It is not obligatory*on af Appellate Court to meet 


the 

meagreness ef the judgment of a Lower Appel- 
late Ce ae ee ie Ter 
ment does not show that the has considered 4 
evidenoe, e = 


Court in support of ity decision. " 


orlenlly every one of the*arguments advanced by š 


Pa defendants. , 
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Mitter, J.—I Aw of opinion that there is 
,no ground whatever for*this special appeal. 


. The cases noted in the margiu* which 


oe have been oit- 


* Speclal Appeal No 425 of 1862 ed tows by 
apol Abpesl No, 1084 of 1865, the learned 
C -Weekly petala Yolume-ill, - Oounsel, Mr. 
' page 176, Money, do ntt 


po de a ' : appear to me 
to have- any bearing upon the oase now 

nder our consideration. It jg quite clear 

hat the Subordinate Judge has dealt with 
all the material points involved in this case, 
and the long and elaborate judgment record- 
ed by him on each and every one of those 
points renders it impossible for usto say 
that the oonolusion he has arrived at is not 
based upon a due consideration of the whole 
evidence on the record, and of all the pro- 
babilities arising from it. $t is true, the 
Subordinate Judge bas not taken notice of 
«every item of . evidence produced by the 
parties, and it also appears that he has not 
categorically met evary one of the argu- 
ments advanced by the first Court in sup- 
port of its decision. But there is no law 
that I am aware of whioh renders it obli- 
gatory on an Appellate Court to do so, and 
I cannot therefore interfere with the decision 
‘of the Subordinate .Kadge' upon such a 
‘ground of special appeal when I am by no 
,mggns satisfied that he has failed to take into 
consideration any thing that ought to have 
been considered by him. - 


Muoh stress has been laid upon the faot 
that the Subordinate Judge has drawn an 


. unfavorable inference against the truth of 


the special appellant’s case fróm the refusal 
of the special appellant to appear as a wit- 
ness in the Court of first instance when he 
‘was summoned by that Oourt todo so. It 
hes been strongly argued that a person 
standing in the position of the defendant 
has a prejudice to appear as a witness in a 
Court of Justice. I do not wish for one 
‘morpent to interfore with the honest preju- 
dices of partigs, however erroneous those 
prejudices might be. But I eannot allow 
_ tltose prejudices to interfere with the due 
.Kdministration of justice. When parties 


e who, npon their own showing, appear to 


have the best knowledge „of the facts con- 


nected with theis case refuse to give their |- 


own evidence aftes being duly summgned 
.by the Court to do so, they have noffight 
-whatevey to womplain if thee Court refuses 
to belleve the testimony of their menials 
e 


It has been further argued that the first 
Court having condoned the oonduot &f the 
special appellant, the Lower Appellate Court 
was wrong in relying upon that conduot in 
support of his decision. I do not see,however, 
that the Lower Appellate Court has commit- 
ted any error in law in doing so. If the Lower 


Appellate Couit had decided the case ex-parte - 


against ethe defendant, speolal appellant, 
on the ground of his refusal to appear as a 
Witness in the Court of first instance, this 
contention might have stood ona different® 
footing. But all that the Lower Appellate - 


Court appears to have done is to take the 


whole evidence produced on th record in 
conjunction with the refusal of the special > 
appellant to give hisown evidence, and I 
think that it was folly justified in adopting 
this course. 


7 


For the abeve reasons, I would reject this 
special appeal with costs — 


Ainslie, J. —I only wish to add this remark 
to those of my learned colleague, —that the 
oase last cited by Mr. Money, which is to be 
found in Weekly Reporter, Velume III, 
pag@ 176, was not remanded on the ground 
that the Subordinate Judge had failed to 
meet the- arguments of the first Court. 
The grounds of remanü were that there 
were some mis-statements of facts in the 
judgment of the lower Oourt, nd the Judges 
of this Court thought it possible» that 
those mistakes might have had a material 
effect on the decision of the: lower Court. 
They therefore remanded the case to the 
lower Court for a fresh trial. They then 
continued :—“ We think the Principal Sud- 
“der Ameen should enter into the oase 
“and record his reasons for arriving at his 
“conclusions; that is to say, having first 
remanded the case, they pointed*out t$ the 
Principal Sudder Ameen that it would be 
desirable that he should give his own rea- 
sons and arguments for the oonclusions 
that he arrives at. They did not, owever, 
make this the ground of remand, and for my 
own part I entertaiu great doubts whether 
the meagreness of a judgment warrants this 
Court in gemanding a suit for re-trial, Even 
if iœ do so in any case, I conceive that «t 
can only be when there is nothing in the 
judgmemt of the Lower SAppellate Courg to 
show tifat it has considered the avlderfed 


In the present case, however, the Subor- 
dinate Judge has evidentty looked into 
the whole of the evidence, ri neis he has 

t 


N 


not recorded the whole qf it ip detail in | 
his judgment. EE * o 2] 
. * e * 





* The 5th June 1871. 


> Present: 


The Hon'ble E. Jackson and Onoocool 
l Chunder Mookerjee, Judges 


Reviews—Seotion 103 Aot VIII (B. 
0.) 1869 —Re-hear!ng—f$ection 119, 
Civil Procedure Oode. àj 


Case No. 99 of 1871. 


° : 
Miscellaneous Appeal from an order passed 


| by the Judge of Dacca, dated the 194A 


December 1870, affirming an order of 
the Moonsiff of Muksoodpore, dated the 
81st August 1870, 


Durpo Monee Gooptea (Judgment-debtor) 
Appellant, ' 
E LÀ 


versus 


Tara Churn Sein (Decree-holder) 
Respondent. 


Baboo Grija Sunkur Mojoomdar 
for Appellant. f 


No one fop Respondent. 


Seotion 108 Act VIII C.) of 1889 applies to 
reviews, and not E EA for a ee f 
decisions have been passed av- 
desorijMon are 

tion 119 Ac of 1859. 


Jackson, J.— Ws differ from the Judge 
in the view he bas taken of the provisions 
of Act VIII of 1869, B. O. Section 108 
of that Act applies to applications ‘‘for a 
« review of any judgment or order passed 
“in any suit brought under the provisions 
* ofethis Act.” It does not apply to appli- 
cations for a re-hearing of a suit which has 
been decided ex-parte against the defendant. 
Sections referring to re-hearing of ex-parte 
decision# and to review of judgment, both 
in Act VIII of 1859 and also in Act X 
of 1859, were distinct nnd separate. Sec- 
tion 108 Act VIII of 1869, B. C., applies 
only to reviews ; and Section 119 of Act 
VJE of 1859 will, under the provisions of 
Section 34 of Act VIII of 1869, B. O., 
apply to ap licati for a re-hearing in 

* casein which decisions have beer? passed 
ex-sarie. e 


We remand this case to the Judge to be 
feturned to the-first Court for a fresh 
É es e: : 


e: 
è . 
e * 


REPORTER. 
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Costs will abide the result. 


Mookerjee, J.—n this case, the Caprts. 
below are evidently Wrong in the ‘view they. 
have taken of the law, Act VIII of 1869,. 
B. O. The plaintiffs instituted this wit on 
the 28d of May 1870 for arrears of rent 
in the Court of the Moonsiff under the 
provisions of Act VIII of 1869, B. C. 
Awa ex-parte decree was passed in theif favor 
on the 6th Jane following. Plaintiff then 
sued out execution of this deeree and at- 
tached certain properties belonging to thy 
judgment-debtor on the JO:h Srabun 1277. 
On the 25th Srabun, which corresponds to 
the 13th August 1870, the defendant filed . 
a petition in the Court under Section 119 
of the Procedure Code, praying to set aside 
‘the ez-parte decision passed against him on 
the ground that he had no notioe either of 
the suit or the deoree. This application, it 
js admitted, was made within 80 days after 
a process of attachment was executed by the 
decree-holder to enforce the ex-parte judg- 
ment. The Moonsiff was, therefore, bound 
to proceed under the provisions of this 
Gection and determine whether the sum- 
‘mons was or was not duly served on the 
applicant. Instead of doing ao, the Moon- 
siff states that inasmuch as there is no 
distinct provision in Act VIII of 1869, 
B. C., like the provwlsions of Section 68 of 
Act X ‘of 1859, or of Section 119 of Act 
VIII of 1859, he cannot allow tffis apwi- 
cation. He holds that the only Section in 
this law of the Bengal Council which pro- 
vides for an application for a re-hearing or 
re-consideration of a judgment passed under 
it, ia Section 108 of that Act which re- 
quires that ng petitions for a review® of a 
judgment or order passed in any suit under 
the provisions of this Act shall be received 
after the expiration of thirty days from the 
date of such order or judgment. 


The Moonsiff, therefore, was of opinion 
that the application of the judgment-debtor 
was beyond time, having been preferred 80 
days after the date of the judgment, which 
was passed in this cass on tl 6th of June.” 
1870. ^" 0 

The Judge also appears to have fallen ' 
into the same mistake. Both the €ourts 
seem to me to haye lest sight of Seotion 
84 of Act VIII of 1869% or to have mis- 
appNhendedits provisione |, Section 84 laya 
dowrthat “saves as in this Act is other- 
* wise provide, suits ofeevery! description 
“brought for any, cause of oelion ‘arising 

e 


e ’O > 
. 


' préferred in Gikes décided 'wrdef th 


"1689 whioh Hihits the 
“steh Kpplicátfbris 'ahould be 


Ores 


T6 
a a 
“ander this Act knd all prdodedihgs therb- 
* in, shall be regulated, by .the Code of 
“ Civil’ Ptboodüre passpd by the Governor- 
“ General in Coünoll being Ael No. 

“of 1859,” bo, Xo. 


In the Abt of thd Bengal Couhoilthere 
is no provision ‘separately made fot applica- 
tions to set aside et-bür(é Gecibions pa 
Pres Uoürt, but yet it is blear plat sb 
dEsiaioh maost be wet aside when it Ta proved 
that the sumrhons had dot ben daly served 


: dn she. defendant as teqlirdd by lat, fór a 


Civil Court will not tébelVb an ‘appeal froth 
a judgment pasked 4-5 aP( b ipie a defenü- 
aht who hab nöt k bparis ‘froin à fddg- 
ment passbd sgalliàt k plaintif by défáült: 
for toh-appeaPanos, unlews thors wad ‘ay’ 


abplidation, thoigh thkastessfil, poder th 
aber of on 119 of thé yu 
Code, i ' 


It ie, therefore, obvious ihat the Legisla- 
ture clearly Intended that the prodedure on 
appiini to sot aside ex-parte judgments 
should be the same provided for by 


ag 18 
Section 119 of Aat Ville 1859 


By Section 84 of the aforesaid Aot of the 
Réngal Couhoil a clear provision is madé to 
the effect that, where the Act does not otlier- 
wise provide, all suits brought ander Aot 
VIJ of 1869 shall be regulated by the Odde 
of Qivil Procedure and ‘‘ that all the pro- 
visions of that Aot” shall apply. 


"here is little doubt, however, that Seo- 
tion 103 of Act VIII of 1869, B. O., 
applies merely to applications for review 
of judgment and not to applications to set 
aside ex-parte decisions, "The Legislature, 
being of apinion that the procedure laid 
down in Act VIII of 1889 ahould rot be 
made applicable to applications for review 

e pro- 
visions òf Ae: VIII of 1869, B. ©., made 
a sepataté provikon by enactihy Bedticn 

iod snl which 
madd to 90 
days, instead *of 90 days as provided for 3n 
Seotlon 37 


f ivi : 
"Th ios hare g Weslów ib pp tor of | 


a judgfoéii pissed under thé AM of 1869, 
the Civil Ocurt mutt’ fellow Sedtioh 108 
of that Act, and rot Section 876 or 877 of 
Act VIII of 1859? because a differen 
cedure is mese by ‘the Bengal Act§ ard 
undet foi ‘that procedure ‘must be 
follow@. ° e | 
e 


ro- 


P d e 
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I would, PON. remand this case to 
the Court of the  Moonhelff for an inquiry 
and adjudioation of the appljcation made 
by the defendant under the provisions of 
Seotion 119 ‘of the Ciwl Prooedure Code. 


The costs of his appeal; which we assess at^ 


2 gold mohurs, will 
of this litigation. 


e The 6th June 1871. 
Present; 


Y.. Bayley and 
Judges. 


abide the final result 


The Hon’ble H. W. AinsHe, 
Reversioner—Oause of action. 
Case No. 290 of 1871; 
Special Appagl from a decision. passed by 
the Subordinate Judge of Bhawgulpore, 
dated the 14th December 1870, reversing 


a decision of the Moonsiff of Tagrah, 
dated tha 18th May 18709. 


^ 
Sooruj Banse Koonwar (one of the Defend- 
° ants) Appellant, 
versus : 
Móheepüt Singh (Plaintiff) Respondenti; | 


e 
Mr. C. Gregory and Doorga Doss Dwyt for 
Appellant. : 
Babóo Mil Madhub Sein for Responüert. 


ia on and registration of a ood as be- 
against doo widow in anA ak 
a 00 ow on, ori the 
reversionary cann the latter 
any cause of action or entatle him e ora 
tory ttres, 


to ask fot a declara- 
Bayley, J.—Ix this case, we think 


that 


the first and second grounds of »pebial. 
appeal must prevail. The faots are briefly 


these :— The plaintiff comes in as «he re: 
versioner of the widow of ono Nund Lall, 
ee of pers ands Lal. He sued for the 
d ion of his title by settin side a 
kosia dated the 25th March 1867 from. 
one Mussi£mut Champe Koon war, daughter gf 
Reetbyrn Sahee, and others, propounded hy 
the defendant, The plaimtiff does mot sue 
for confirmation of poskession ¢ en tha Sen. 
trary, his allegation is that his possession is 
undisturbed. It is also a fact that the 
widow of Nund Lall, the tenant for life, is 
in possession, The tuit.is net brought t8 
sot aside any alienation hade by her, oc: 
. 7 e 


Haag [Vo]. XV; 


» 

e 7 
LÀ 
e 


è bd * » 


I8] Civi THE WERELY RARORUER. Rulings © | .]9 7 





any direct act of waste or injury to the Saligram Singh and another , (Plaintiffs) 
property which might affect the rights of | Ap 
the plaintiff as the widow's reversioner. 
What is pressed upon ns by the respond- 
ent Is that although the name of Reet- 
burn was used as that of the recorded pro- 

, prietor of the property and his widow exe- 
cuted: the deed to defendants set up by them, 


b . 
6 . 


versus g^ 









Gheagoo Singh and another (Defopdanta) 
Resp i. 


still the real proprietor was Sheeburn, the meets Paige Chundar Hittar, and, Dama ` 
father of Nund Lall, whose widow is the. Chyra, Banerjee for Appellants, 
- tenant for life p in other worda, that’ the act. 
e of Reetburn's widow must be deemed no, Baboo Mohesh Chunder Chowdhry for , 
legal aot aa the property was not Reefburn’s, Respondents, 
at all, bot Sheoburn’s only. Now the, he 
“i Chief Justice, in a case reported at.| of g [rq end Sd cal tal at inediti. 
uo bor dae Mis uU, Ene 608, rps ze meer 
e a reversioner ou to 806, | pending gensis ur 
not upon. some contingent and aean ius Pire Viren endl makni oe 
right. whieh may never acorue to him, bart, Ru Found udi pana ium NER ud yd: 
upon some positive right ;—and further that, purchased: s) portion theredt 


was a case of alleged impróper alienation 
‘by the widow herself. In thé present case, 
‘however, it is not pretended fliat therd was, 
‘avy suoh eliengtion: or any waste by the 
widow ing plaintiff as her reversionen. 
The mera krxecution of a deed or registration 
of it as between strangers withonte any 
ulterior aet directed against the plaferii-or bis, 
,- possession, or agM ide and.ler pos 
session, can in nd way'give the plaintiff a,l; 
dause- of action at this stage. It would: be | 
oontrary to all judicial rules to express any: 
furer opinion in -the case, as we are asked] 


er, J.— THE accompanying-genealogi- 

sat C. will be of, use i d n pai 
fud of’ this case. 

, The plaintiffs 

2 : sue for possession 

of a 1g] pie share 


of mouzahs-Mee- 
to do, at tho present stage.of the liti 


gation tapore and, Ponss, 

- and ap the case át, present boni eforei martgaged 
id Us must be leff'to the plaintiff when, l tham by T1234 

eal cause of actioh or dice ts i tional bill of 
right. ges tọ lim to take snoh mteps as E x by Rackgo, gy 
e is pode ‘As the cago siands atj] e and, others (de- 
e ithe judgen of the T Aa. acendant of a 

Pa Court must, reversed, end, e| % A gul Roy and] 

pla ui sp ¢ dismjes ‘aa brought oni 2. IB Roy) in 1868. p 


z aag gadeg. of agtion spi with! foyaolosnre. mu i t 


* Phekoo Roy's share is not involved in this litigation, 





i wanbropghtafter 

ə En the year of grana, 

2 The 6th Jung 1871. 5 and plaintiffs naw 

Present: os ps 

The Honible F. B. Kemp and F. A. Glover, | of, nampe as, pro- 
get. e ig prietors. : 

tervention—Section 7% Act "VIZ The orrginel 

$e ef 1859, . defendange, that 


is .the, mortga- 

gore, oe er mortgage, aud. rajsed vaniqus 

re gs g thereto dpto whioli itia mpt 

F, pa to enter, insamuoh. Ag. these 

de ndants. preferred na appsabagsinpt;the 

first, Coprp’s depjsion E the cardi- 
'tional bill of, , "idée 


D . e 
e å `~ 


dut i Qaae No. 2608.of 1870. ° 
Speaial: Appeak froma decision passed byi |. n 
the.Judge of Sarwn, dated tke lath Sep- |, 

* tember, 1840, modifying a;drecirion of the 
Subordinate Judge of that District, 

* ddiod the 2134 Afopcki 1870. 


‘20. * Oioi 
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: Whilst the suit was pending, however, 
the present specinl respdndents intervened, 
and asked to be made parties under Section 

. 78 of the Procedure Code, on the ground 
that fhf plaintiff vendors were not entitled 

‘to a 1Q4 pie share of the estate, but @nly to 
a 7 ple share. They claimed to have them-' 
selves purchased a7 pie share from Sree 
‘Kishert Roy and Gunga Roy in 1270, which 
would only leave a 7 pie share for the 
plaintiffs. 


* The table given above shows that the 
original owner held a 1 anna 9 pie share. 
On his death the property sdmitttedly went 
to his three sons, Mednee, Mungul, and Kaloo, 
in shares of 7 ple each. 


And here begins the divergenoe. Plaintiff 
says that Mungul had two sons, Sree 
‘Kishen and Domah, who succeeded to a 3j 
pie share each, and that Ainee Roy, the 
son of Kaloo, had also two sons, Gunga and 
Lall Roy, who got each 3] pies. i 


The defendants aver on the contrary that 
Mungul and Ainee had each only one son; 
—Sree Kisheh in the one oase and Gunga 
‘In the other,—and that these suceseded to a 
7 pie share each, half of which or an aggre- 
gate of 7 pie they sold to the defendants ; 
that they, defendantsp ‘are in possession of 
this share and pay the Government revenue 
on #. 


The turning point of the case- therefore 
was,—had Mungul and Airee two sons each, 
or only one? If they had two, it is clear 
that the half of the son's shares would 
amount to 8% pie only, and not 7 pie, and 
that, thd vendors of the plaintiffs would 
have had the share which they mortgaged 


to them. ' 


The Subordinate Judge decided for the 
plaintiffs. But the Judge, on the appeal of 
the intervening defendants, held first that 
the plaintiffs had not proved their vendors’ 
right to any thing more than a 7 pie share ; 
and seeondly, that the defendants had shown 
'" by evidence, documentary and oral, that 
“they bave all along been in possession of 
-& the 7 ple share and have paid the Govern- 
“ menterewenue thereon." The words used 
by the Judge “all along’, refer to the date 
of the defendant's purchase, vis. A. D. 1810. 
The Judge went felly into the dooume 
evidence adduced, aud held «hat the plaiĝ tiffa 

-had not established Domah Roy and Lali 
Roy's parentage. He gaye them, therefore, 

3 for a 7 pie shave only. | 

. 


leave Courts a discretion in 


They now appen! speoially, urging 


(1.) That the intervening «hird parties 
ought not to have been made defendants 
under Section 73 Aet VIII of 1859; that 


the Subordinate Judge had no power so to , 


admit them, and that therefore his whole 
prooeedings wére void by reason of want 
of jurisdiction, 


(2.)* That, if they were rightly &dmitted 
as defendants, the onus should have been 
placed. on them, and not on the plaintiffs ; 
¿hoy being volunteers asking to be made 
parties, should have been made to prove 
their own title. And,— bp 


(8.) Thatif the onus were on them, the 
Judge's decision shows olearly that th 
were unable to support it. m 

e ; 

In support of the first objection (which 
we may observe was not the subject of ap- 
peal to the Judge), the special appellant's 
pleader relies on the ruling of this Court 
in the case of Joy Gobind [pss versus 
Govwgee Pershad Shaha, VII Weekly Report- 
er, p. 202,— where it was laid down that ‘no 
one claiming a title adverse to those set up 
by the plaintiff and defendant in a suit 
should intervene and be introduced into the 
suit, inasmuch as he would mof be affected 
by the result of the suit, " EE 


This ruling, however, was much discuss- 
ed in Kalee Pershad Singh versus Joy 
Narain Roy, XI Weekly Reporter, p. 861, one 
of the learned Judges (Mr. Justice L. 8. 
Jackson) being one of those who had de- 
cided the case of Joy Gobind Doss, and 
its meaning explained. The order in that 
caso was construed to mean that where a 
party claimed adversely to both plaintiff and 
defendant and was not a' party to the suit, 
he could not in law be bound by the deci- 
sion and would not be‘likely to beeaffeoted 
by the result. By “ claiming adversely” 
was intended a claim to exolude the actual 
parties to the suit altogether from any. share 
or interest in the subject-matter of the suit. 
It wps aldb laid down that the law did not 


prohibit the decision of questions betwee 


rival defgndants in all cases, and that Sectio 

73 of the Procedure Colle was *intende? 4o 
where 
intervenors apply to be made parties to a 
suit ; and further that the words ‘“ persons 
who may be likely to be affected by the re” 


[ Vol. ‘vt. 


sult” did not mean only “ pétsonseon whom - 


the result was legally bifiding.” ¢: : 


eo >k 
d . 


` 
e 


Ci ` 

We tako this to be the«explanatiou of the 
Court's judgment in Joy Gobind Doss’ case, 
and we aré (uite willing to follow it, for it 
is easy to conceive many cases (especially 
in this country) where a third party, al- 
though not legally bound by a decision pass- 
ed inter alios might be put to the greatest: 
inconvenienoe, if not loss, by not being al- 
lowed to intervene under Sectiom 78. In 
the present osse, the suit was for a specific 
share of an undivided estate. If the ‘present 
special respondent had not been allowed to 
appear, the result of a-decree in plaintiff's 
favor would have been great difficulty in 
all matterf of rent. The plaintiff, declared 
by a decree of Court to be the owner of a 
10} pie share of the estate, would have sued 
the ryots for that proportion of rent ; and 
in every case the defendants, special respond- 
ents, who have been found to be the real 
owners of a portion of that shate, would have 


- been forced into.Court and have been forcibly 


obliged to bring a regular suit to establish 
their right to oolleet their share of the rent. 
The decreg itself would not have affected 
the apeclaltrenpondent but the result of that 
decree would have done so most injarieasly, 
and we think that the Court below exercised 
& very wise and proper discretion in allow- 
ing them to be du quer qu 


.Then as ta the onus. The decision in 
Juzdanund Misser versus Hamed Russool, 
X Woekly Reporter, p. 52, lays it down that 
an intervenor, claiming as against a plaintiff 
and being made a defendant under Section 
78, bas to support the ground of interven- 
tion and to prove his claim. 


_ Now, in the present case, the Judge has 
found thet the intervening defendants did 
proye their title to a 7 ple share of the 
property. He says :—'' They (i. e. the inter- 
" vening defendants) have shown by evi- 
‘‘ dence, documentary and oral, that they 
“ havee all along been in possession of the 
^" pie share, and have paid Government 
“ revenue thereon.’—If, therefore, the 
onus was on the defendants, it is clear that 
in the Judge’s opinion they had been able to 
upport it. And this disposes ÓT the third 
Fround of appeal as well as of the second. 


+ e 
. Jo do fot think it nedessary eio go in 


dgtajl thfough the documentary evjdence, 
_ or to dispose of the special appellant's ob- 
, Jectione as to the way in which the Judge 
*has construed its for quite apart from such 
considerations,* the finding of the Court 


' phelow gofld bo.fatl to the plaintifs claim, 


` 
. 1 e - 
e e 
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inasmuch as the Judge hes found that the 
defendants have heen in possession of the 
share they claim, ander an unchallehged 
title of more than 50 years. This length 


of possession would of itself give ¢hpm an ° 


indefgasible title to the share as against 
the plaintiffs, even had ndi been 
found to have & good titlein other ways. 


" The special appeal is dismissed with 
costa. = ; ' 


r 


‘The 6th June 1871. 


Present: 


The Hon'ble F. B. Kemp aud F. A. Glover, 
Judges. 


wWassllet—QOultivator' s claim. 


Case No. 2724 of 1870. 


Special Appeal froma decision passed by 
the Additional Judge of Ttrkoot, dated 
the 22nd August 1870, affirming « de- 
cision of the Subordinate Judge of that 
District, dated the 30th April 1870. ` 


Narsingh Roy and’ Sthers (Plaintiffs) Ap- 


pellants, ^ M 
versus | 
Mr. John Anderson (Defendant) Re 


p 


Baboos Bama Churn Banerjee and, Z'arwck 
Nath Pallit for Appellants. ° 


Ar. R. E. Twidale and Baboo Sreenath 
Doss for Respondent, ` 


of land of 
vator, he 1s entitled to re- 


cover the profits which he would have made out of the 
land by the dultivation, had he not been disposseased. 


: . . c 

Kemp, J.— Tux plaintiff is the special ap- 
pellant, He appears to have obtained a de- 
cree for possession as against the defendant 


that possession being a wrongful one, and e` 


he aleo appears to have recovered meane 
profits of the 19. annas kist, of the year 
1244. The present suij is brought for the 
renbbining'4 angas kist of 1274 and for the 
years 1275 and 1276 they clgim being 
rupees 8,629-2-9. The plaipt states that 
the plaintiff was “he caltivator of some 72 

s ~ 

e 


= 


^ 
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beegahs fon whieh he paid rent to his co- | lensed them to the,factory; andif se, apply JE 
sharers; that they let ogt thege 72 beegahs | the principle laid, down in the d isiom re- 

in teca tothe factory ef whioh the defend- | ported in Volume XIII, and decide what 

antis the. manager or. proprietqr ; thatan | amount of mesne profits the plaintiff is 

the texminatiod of the lense the factory | entitled to necovxer, : i 
pefuaed to give up possession ; apd that by l 

ther »bfusal and wrangfol. holding over of Cagis to follow, the reault, 

the land, the plaintiffs haxe been deprived 

of theeprofits which they would otherwise 


h E , e ái 
have made by their own cultivation of the 
lands. Both Courts appear not to -have . ; 
eonsidered the frame. of the plaint or the The 7th June 1871. : 
position of the plaintiffs. They appear to Present: 


have blindly.adhered to the ruling laid |, 
down in Volume IX, Weekly Reporter, | The Hon'bla E. Jackson' and Ongocpal 
(page 445) by the Full Bench, without con- Ohund . E: 
sidering whether that decision was ap- under Mookerjee, Judges 

liceblp to the. circumatances of the presant 
l pie or not Now, it is very clear that that | Section 246 Act VIII. 1859—Defeo- 


case as well as the other cases that have tiro oxder— Limitakion 
the party claiming the wassilat isa party Case No. '*of 184R 


who is recatying rent, and, not $ party who 


is cultivating and enjoying the full profits Poors | eal from a decision passed 
ef the, land. ; T d jid 


Venne XI. | E Subordinate Judge of Dagon, dated 
"ole Bent Du BN bu Jue Fig Slat Qotaber 1BiO, reperting a. deci- 
My B: Jakon id Markby appears to lay sion of! the Moonsiff of Naraingunge, 
down the correct principle and we may dated the 81st Maroh, 1870. ` ` 
observe that Mr. pros L. 8. deed i MEC E 
je ofi the dyd O sat e Hu 
Bengh cage indc i» Volume IX. In Jugobundhao Bose-(Elsintif: Anpellans, 
the case referred to in Volume XIII, the ; an 
Judges lay down ‘the rule that the Fall oe 
Bench decision in Volume LX never intend- 
. -odi to key down the pod of, lax that a 
who was himself tbe.cultivator was not ponden 
io reor the profits uin ud would rds Hepo Pr | 
e ont of the land is caltivation iho |, : 
med VR indien disposed. The, , Buboos Romesh Chunder Mitier and Sree- 
ecision in Volume X, Weekly Reporter, , math Banerjes for Appellant. 
page 468, quoted by Beboo Sreenath, appears, . oo 
prima facie to be in his favours but the, Baboo Doorga: Mokwm. Dass for Re- 
piroumatapges of thak caga are not before us, |: . 
and kb» appears oleo that 1n, that case. the, |. spondente. 
laiptiff had! certajn lands which were in, 
' flo ndi vatian. and acaupancy, of ryote, and,| Whergapleim is preferred undgr Section 248, Act 
that &«portion ef them only were the khas,| VIII of 1859; and the Gourt simply releases. the attach; 
-kamar lands pf the plaintiff. In this onse, | ed property without making any, inquiry. at:all: on the 
tho plaintiff states in his plaint that the.| points speciffed-in that. Section, its order cannot hets- | 
whole area-of 72 beegaha was in his Own,| garded as an.order undetthe Section; in question, and ^ 
'eultieation, and'that he enjoyed the profits the rule of limitation there Inidglown doesnot apply toa ©. 


of the crops raised therein up: to, the date on, init db o f 
which he leased th: F adito the factory. diia ey brofight by decree yd er 


Bachya Bibeo-and others (Defendante} 


4 


] . e'o 
8 Mookerjee, J.— Eum facte ofr this case are 
Tre. ene ' mish therefope go beck. (irs eon simple, Piaintiff obuineb a ° 
- Trower Gou wily find in he first place, money-decreg ngaimst* one Mahomed Jehid 
whether thes plaintiff did, as. he alleges, | and, his wife Seu Bibed Ine execution . 
Pr ina: these jands oPimeel fi before he, tie disputed: property was attaclidd for-e sadet * 


? "n e °° ` : 
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. One Sapbya Bibes, thd slater of the judj-lto his debtor held and enjoyed by hin in 


mibni-debtot Muhodied Jalid, preferred a 
claim to thé property under Seotion 246 of 
Act VIII of 1859, on the ground that sh 
hid purchased tlie same from the debtor and 
was in possession theréof at the title when 
the property was attaotied. The officer 
before whom the claim was preferred, how- 
ever; made no inquiry undef the provisions 


' of the aforèsiid Séction, but released the 


‘ 


. gbpligres that thera is property belonging 
: e . 


property from kttachment ‘on the dat of 


¿Novémber 1865. The deoree:holder hai | 


instituted this suit on the 2üd October 1869 
in otder to óbtaià a declaration that the pro- 
perty belongs to the judgment-debtors, and 
that the kobalah and decree pleaded by the 
sister Sachya Bibee are fraudulent doouments 
obtainel for the purpose of concealing the 
ptoperty from the eréditors of the judgment- 
debtors, 


The defence raised the plea "of limitation 
under Section 246. .On the merits, the 
defendant contended that the kobalah was a 
boná fide document executed for valuable 
PESE g As regards the merits of the 
case there M no doubt whatever, Both the 
Courts have held that thé kobalah is a glor- 
able and benamee deed executed in fraud 
of creditors and thgt the judgment-debtors 
are really in possession, and not the défen- 
dant. 


i e 
By in respect to the question of limita- 
tion, the first Court was of opinion that the 
provisions of Section 246 do not apply, aud 
that the suit belhg one for the establishment 
of the right of the judgment-debtors could 


be brought within 12 years. The Moonsiff. 
quotes a decision of a Division Benoh of. 


this Court reported id VIII Weekly Report- 
er, page 78, Rajah Dishen Prokash Narain, 
appéllant,*versus Babooa Misser (Kemp and 
Glover, J. J.) 


The Subordinate E was, however, of 


a differant opinion, He held that the suit {i 
barred, not having been instituted within on 
year of the dais of the order of the 1st o 
November 1565. 


On spedtal appeal, it is coménded by 
ES Romesh Chuhder Mittér that th® suit 
à hot barred, inasiidch ab there hàs been 
nba] udloagion under thé provision§ of Sec- 
tlon?246 of the Procédure Code; that the 
aifis fe not brought to set aside any* order 
passed in the: exécution depattment; and 
qthat a suit like the present can be instituted 
at any time the géoree-holder is informed,and 








thé name bf another person, provided that 
thb'deorbe iteelf isngt barred by, wanb of 
prosetution for 8 years under Section 20 of 
Aot XIV of 1859. Fór the respondent dt 
was argaed that ihe order of the 1st Novem- 
ber 1855 was an ‘order under Sectide 246, 
inasmuch as it appears that when the claim 
wes preferred by his olidht an order was 

for the produbtion of évidence, and: 
that in all probability evidence was produced ' 
by his client to prove his :posseasion, ‘It is 
however admitted by Baboo Dóorgah Mohar 
that if there had been no order madé under 
the provisions of Section 246, the plaintiff 
would not be barred. 


On referring to the record I And that ‘the 
officer executing the. decree had held ‘ho 
investigation whatsoever acodrding to tha 
directions enjoined by the provisions of Sdd- 
don 246 of Act VIII of 1859. ‘That Seb- 
tion lays down that t'in the bvént of ‘any 
“ claim being preferred to cr objedtion offét- 
* ed against the sale of lands of ány other 
" immoveable and moveable ptoperty whibh 
* may have been attdched in exécution of A 
‘decree, &c., as not liable tó bé sold in ak&- 
“c gution of & deoree against the defendánt, thé 
* Court shall ‘proceed to investigate the sais . 
“with the like powers as if the élaitiaht , 
‘had been, originally" made a deféndànt ‘to 
“the suit," and "if it shall.appear to the 
“ satisfaction of the Court that fhe lana ‘ot 
“other immoveable or moveable pFopérty wai 
“not in the possession of the party &gainky 
* whom execution is sought or some othe 
** person in trust for him or in thé detupancy 
“of ryota, ic., paying rent to him, at tha 
“time ‘that tle property was attac ; 
“the Gourt shall paes an order for reledsing 
“the said property from attachment.” Ic 
also provides that if, ou the othbr hand, it 
slinll appear on this inquiry that the property 
was in possession of the party against whom 
the execution is sought as his own propetty, 
or was in the po ion of some other pèr- 
son in trust for him, the Court shah, dis- 
allow the objection. Then tee Section says 
that “ an order passed undep ‘dss Section 
‘shall not be subject to appeal, but tho party 
** against whom the order may be given shall 
* be at liberty to bring a suit to establish 
‘‘his right at any,timq within one year from 
the date of the order." , 


Na tha the Üoukt when pissthg the 
order of tlie lag of November 1865, had å 
no investigation and pronoun Isi 


d > declsia 
as to whether thé elaimant wéb it pok datok 
' 


e 
* s ^ 
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on his oWn account or in trust for the judg- 
ment-debtors. There is literally no sort of 
inquiry as to who was fn possession of the 
property at the time of the attachment. 
The kobhlab under which the claimant based 
his till and possession was also not adduced, 
and amfar as the record shows no witnesses 
were examined. ‘The order, therefore, of 
the lst. November 1865 is not an order 
under Section 246, and I am consequently of 
opinion that the plaintiff was not bound 
to come into Court within one year from the 


dato thereof, 


The words * the order which may be 
“ passed by the Court under this Section" 
appear to me to contemplate an order passed 
after an enquiry ‘duly made under the pro- 
visions of this Section. That is, if the 
Court, after an investigation as to the fact of 
possession, should declare that the claimant 
was in possession on his own account, the 
decree-holder, if dissatisfied with this order, 
may oontest the propriety and correctness 
of it by a suit within one year of the pass- 
ing of it. But I apprehend that if & Court 
does not make any inquiry at all on the 
points enumerated in Section 246, but simply 
releases the property attached because a 
claim has been preferred, and “it is not 
* shown what particular portion of the 
* attached property is gleimed by the claim- 
** ant,"—which appears to me to be the only 
reasen give (if it can be said to be any 
reason at all) by the Moonsiff for passing 
the order of the lst of November 1865,— 


: the order is not an order under Seotion 246, 


but is a simple denial of the inquiry re- 
quired to be made under this Section. It 
is quite clear to me that the Court in the 
execution case wholly failed in its duty 
and has not done what was required of it 
by the law. Such an order is nota legal 
order, for there is no adjudication of any 
matter in favor of the claimant which the 
decree-holder would be bound to set aside 
within the time prescribed by the: last por- 
tion of the Section afore-quoted. 


In tlris view €f the law-I am supported by 
a decision of Pundit and Campbell, J. J., in 
page 85 of IV Weekly Reporter ; of the pre- 
sent Officiatiug Chief Justice Norman and 
Justices Sexon-Karr in page 252 of VII 
Weekly Reporter ; of another Division Benoh 
reported in XI Weekly Reporter, page 1384. 
There is also a deeision on this point/in 
III Madras High Court Reports, page #89. 
lu another decision reported? in page 73, 


s 
$ 
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held that even if the order was olear-;. 


ly one properly pdased under Section 246. 


the fact of a 


where every thing turns neo 
ill the dedree- 


boná fide possession, that s 


holder is not barred by the provisions of. 


that Section from bringing a svit to establish : 


the right of the judgment-debtor after the 
lapse of one year from the date of the order 
under Section 246. In a later deoision, 


passed by*a Division Bench of this Court | 


and reported in XIV Weekly Reporter, 


‘page 867, the Judges refused to hold that 


the suit of the claimant was barred, inasmuch 


as they held that the order disallowing the. 


dbjection under Section 246 was not an 


è e 
order under that Section, because *'there: 


“ was no decision as to possession in the 


m 


“ order passed on the plaintiff's claim under : 


* Section 246,” Now -without expressing 


any opinion whatever as to the construction , 


of Section 246, 1, e., whether the limitation 
prescribed by 1t affects suits brought to esta- 


blish the right of the judgment-debtor, whioh : 


is a matter on whioh the Court in the ere- 


cution case had passed no decision whatso- - 
ever, or whether the Section simply contem- : 


plates suits brought expressly to" set aside 
an orfler under Section 246, contesting the 
decision on the point of bond fide possession ' 
only, I am of opinion that the rule of one 
year’s limitation does not apply to the pre- 


sent case, and that therefore the suit is not: 


barred. T 
, 

Under this view of the law, it is not 
necessary to remand the case as” both the 
Courts have held that the alleged purchase 
by Sachyn Bibee, the sister of the judgment- 
debtor Mahomed Jahid, is & benamee and 
fraudulent one and that the property in dis- 
pute is the property of the judgment-debtor, 
and as such Hable to sale in execution of 
the decree’ obtained by the plaintiff agafnat 
Mahomed Jahid. I would, therefore, decree 
the appeal of the plaintiff with costs. The 


effect of the order will be that the judgment ' 


and decree of the first Court will stafid and 
the appeal of the defendants to the Subordi- 
nate Judge will be dismissed. 


Jackson, J.—1l agree with my learned 
colleague that no decision was arrived a 
within the terms of Section 246 Act VIII, 
of 1869 m the execution @roceedjngs out ofe 
which thfs case arose, and that the [imitation 
of Section 246 is therefore inapplicable to 
the plaintiffs suit. The plaintiffs claim, 
will, therefore, be decreed with all costs, 


ri 


the decision of the flraf Coart (6 that effects.’ 
being restored. : t : 


F d a * 
* o 


VOL Weekly Reporter, the Judges distinctly 
$ e 
o 


, passed on the 16th of December 1866. 


. gipons- 


\ 


| L) 
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1871.] Civil 
* The 7th June'1871. 
° Present e 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Application for execution—Oopy of de- 
- croe—SBection 212 Act 1859 


—Bection 15 Act X XIII of 1861. 
. Case No. 66 of 1871. 
Miscellaneous Appeal from an order 


passed by the Officiating Judge of East 


Burdwat, dated tke 26th November 1870, 


apieming an order of the Subordinate 
udge of that District, dated the 9th 
August 1870. 


Modhoo Dossia (Decree-holder) Appellant, 
versus 


Nobin Chunder Roy (J adgment-debtor) Re- 
spondent. 


Baboo Bhwanes Churn Dutt for 
pellant, 


der Bose and Raj- 
ose for Respondent. 


Ap- 
e 
Baboos Oopendro 

endro Narain 


. It fs not required by Section 212 of Act VIII of 1859 


and on 15 Ast of 1861 that a copy of the 
d ould be filed when an application 1s made for 
execution, 


Kemp, J.—' Tum decree in this’ case was 
It 
appears that the deoree-holder in May 1866 
realized a portion of the amount due to him 
under the deoree. Again in July 1866, he 
attached certain properties belonging to the 
judgment-debtor ; in short, between 1865 
and 1566 he was proceeding to enforee his 
.deoree by every means in his power. Again 
in 1867, he applied to execute his decree, 
but his application was rejected on the 
ground that the decree-holder bad not filed 
a copy of the decree. 


Both Courts have gone upon this ground 
that it is the duty of the decree-holder to 
fle a copy of the decree of which execution 
je sought, and he mt having doneeso they 
heféthat his claim was barred. ° 


"We think that under Section 212 of Act 
VIII of 1859 and Section 15 Act XXIII 
ef 1861 the Qourts below are wrong. The 

. Sections referré@d to do not enact that the 
hoRier ‘must file copy of his decree, 
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He is to flle an application drawn up in 
a certain form, andhe is to state the mode 


in whieh the assistance of the Court ib re- 
quired. Under Section 15 Act XXIII of 


1861, if it be shewn to the Court “ghat tha 
partíoglars stated in the application which 


is required to be filed under Sectionf212 of 
Act VIII do not correspond with the origi- 
nal decree, the Court may either retupn the 


application for correction or cause the neces- 


sary alteration to be made after comparing 


the application with the original decree. 
The Judge has taken a wrong view of tht 
GABE. e, therefore, reverse his order and 
decree the appeal with costs. 


The decree-holder will be entitled to take 
out execution of his deoree. 


The 7th June 1871. 
Present : 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Deoree—OConstructlon—BEiesne profits 
—Sections 196 and 197, Aot VIII 
of 1859. 


Case No? 105 of 1871. 


Miscellaneous Appeal from asfotder Bass- 
ed by the Judge of Dacca, dated the 5th 


Subordinate Judge of that District, 
dated the 81st August 1870. 


(Deoeree-holder), Appel- 


Raesoonissa Begum 
lant, . 


versus — 


Sharoda Soonduree Chowdhrain and others 
(Judgment-debtors) Respondents. © — 


Baboos Steenath Dass and Grish Chunder 
Ghose for Appellant. 


Mohun Dass and Grija Sunkur Moojoom- 
dar for Respondents. 


A decree of a Court should, under gag aby 196 and 
197, Act VIII of 1859, state whether m Drofits are 
awarded or not, and et ahomld distinctly state when it 
reserves any points for subeegnent enquiries in execu- 
of the what those points are. 


Al decree for pesesslon was construed to include 
mame whare the Court, was patisied the 
it was the intention o£ tho passed the 
decree to award mean profits, evenethough the wbrds 
a 

mesne profit; " pO » 


! 


January 1871, reversing an order of tha, 


Baboos Umnoda Pershad Banerjee Kally- 


" ‘the lant. claimed. 
to mention the particular? pieces of land of: 





Tuis is an bius from an 
assed in exe- 


| dqchsin, d. 
onder of. the 
eutien, of Segen. w x Tu (0, recover 


ion o Inds and for ne 
profita for thse and during the time. o 
disp lon. The suit appears to have 
‘been eriginally deereed' so far back $a E 


8rd September 1862. But it was rem 
on three qccasiont by the Judge, ha eee 


Jus ndga MER 


only, finally deqided on appeal to the High 
Catet an. the 4th Jangary 1869. The result 

final appeal to the High, Court was 
m the derision of the Principal, Sudder 
Ameen dated the Sth March 1866 was con- 
firmed, and that decree is, now in, process 
of execution. 


The queation which arose, before both the 
Courts on the objection of the defendant, 
was whether tha deoree-holder had in his 
decree obtained the mesne profits which he 
had claimed: The flrat. Court ipterpreted 
the decree In favor of the deoree-holder. 
It held that the decree, did virtually, though 
it did not do so in direct words, decree to 
him a sum of rupees 490 for mesne profita 
up to the date of' sult, and left the question 
os to what would be the amount of mesne 
profits subsequent to the guit open to subse- 
quent enquiries. The first Court decided 
this point upon that view of the deoree. 


The Judge, on Speak does not very 
ghe, his opinion. But he thinks 

E t by cd n of the decree nothing Was 
eed for pur This does not, very 

LE show, "whether he means that was- 

t was ether omitted from the decree, 
or he means that only the amount of was- 
silaj mi omitted. i ; 

The special appeal to this Court ig that 
thero has been a misconstruction of the de- 
eree, apd par the, deqree-holder ig, 
the terms of the degree, entitled to waesilat, 
if not to the exact amount for which he 
sued; at lenat to have the proper amount as- 
oertained in. execution. 

The*deeree Aas been read-to us, and we 
find that it ifin theae terms :—In the firat 
place, tlie claim of the plaintiff is decreed 
with the exception of 9, particular, portion of 
he decree then goes on 


„apd ọn which his Possession ise confir 3 
and withopt, making. any, direat allusi 
mesne préfite it gocs.on to decree the ques- 


ion of; gosta, °- ° 
6 


whioh the plaintiff is to obtain stg 


P , i 8 
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The question, then, for our dgio is . 
lain- 


whether the wordd “the claim of the 
tiff be decreed with certain, exceptions,” 
are sufficient to carry the question of mesne 
profits ; and if they do, to what extent, they. 
carry the decree for mesne profits. There 
is no doubt that there is great looseness in 
the manner.in which decrees. for mesne pro- 
fits are drawn up in the Courts, of this coun- 
trys Réference hns been made to a decision 
to be fpund in XV Weekly Reporter, page 
298, (which is a case very similar to this) | 
in which also the degree did not distinctly ° 
declare that mesne profits ought tq be given, 
“but in which it was held by the Division 
Bench that in faet the mesne profits were 
decreed. On the other hand, we have been 
referred to another decision to be found in 
XI Weekly Reporter, page 200, in which 
the Chief Justice Bir Barnes Peacock re- 
jected the application for execution for 
mesne profits when the decree did not dis- 
tinctly declare that the decree-holder should 
obtain mesne profits. 


I have no doubt, looking to provision 
Qf Sections 196 and 197, thag the Court 
should distinotly in its decree state whether 
it decrees mesne profits or not; and it 
shonld equally distinot]y state whenit re- 
serves any points for shbaequent enquiries 
in execution of the deoree what those points 
are, But in, consequence of ethe loose man- 
ner in, which, decreas of our Courts are omor 
times worded, if we are to carry out these 
provisions of law strictly, extreme injustice 
will be dohe in many cases. I think, there- 
fore, that we should follow the Judges wha 
passed the judgment in. the case in XV. 
Weekly Reporter, and interpret the. decree 
as incloding mesne profits, if we. can be 
satisfied that there was an intention on thea 
partof; the Court which passed the, décree 
to, award meane profits even though the 
words mesne profits are not distinctly. ex. 
pressed therein. " 

The, words in this case are, undoubtedly 
sufficient. The claim of the'plaintiff being 
decreed and megne profita being a portion 
ofthat claim, mesne profits may be said to 
haveebeen decreed. To satisfy ourselves ef 
the intention of: the Court, we have looked 
to the aMegations of: the, barties, to the guis 


to asceftain whether thero was peally ahy j 


digpute upon the question, Thie is a° qfse 
in which there could haye been no, doubt 
whatever upon the „poing, It was an, or 

dipary case in which the plaintiff tiff bronghtd 
Buit, alleging, that he, hed been, 


[Vol. XVI, 


deemed 


Y 


P e ` ' 
. i871] 


Oi wil 


- jn oohssquenté of an ertonbous demardatioh 
by the survey huthorities, to rectify that de- 
mafcation anf to recover possestion of the 
Jand. The defendant declared that hé was 
entitled to thosé lands and that He wab ib 
popssesion óf them. Upon these issues, if 
thé plaintiff obtained b decree he would 
have been cleatly entitled to the meane pro- 
fits of the disputed land during Wispossee- 
sioh. At the same time, it does not appear 
thüt khy evidenod was heard upon th8 quer- 

e tion of the amount of mesne profits, and 
therefore it is-very clear that no direct de- 
termination was come to us to their amoun 
We think that the proper mode of inter- 
preting this decree is to consider that mesne 
profits were awarded to the decree- older 
as against the parties who had dispossessed 
him from those landa, and that the question 
of the amount of mesne profits was left to 
be ascertained in execution of the deored. 


However, the parties themselves or their 
légal agents seem to us very mach to blame 
` in not baying it recorded distinctly that 
mesne profit» were given; and this litiga- 
tion both before the Judge and also before 
this Court seems to have been caused so far 
by the neglect of the decree-holdar. Wa 
think, therefore, t we ought nòt to give 
posts in this Court or in the Lower Appellate 
Court. . 


4 


s 
The caso must be remanded to the first 
Court in order that that Court máy adder- 
tain the amoünt of mesne profits to which 
the dectee-holder is entitled from thé daté 
of disposséssion to thé date of thé fecoverj 


of possedsion. 


AMookerjee, J.—l &in also of opinion that 
the *de awarded mesne tote tó the 
plíintiff[. The suit wds for possession of 
Jand with mesne profits. The decree de 
*olered that with the exception of the lands 
of Sagifrberisb, “the rest of the claim is de- 
oreod " in favor of plaintiff. Among that 
olaim was undoubtedly the claim for wae- 
-silat, and I think therefore tliat that claim 
ras also decreed. It is cbntended by thë 
respondents’ pleader that wher costs have 
ween separately awarded, and wassilat is 
Aot distinctly deora, wassilat canflot come 


undér the ords “ the rest of theclai.”’ But o: 


th8 flaint claimed mesne profita- and i 
coats. Costs are not generally matters o 
(inim, but are awarded by a Court in its dis- 
cretion for thea, purpose of indemnifying 

j ios to, an actiqn for expenses incurred 

Lier 

% ü : å 
e : e L 
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by thbin in thé tondüot of the buit. Th this 
base, the Court whith passed the dBorée of 
the Bth MardH 1866 aonstrue” its of detréb 
and held that the deoreo whs for podsdabidh 


às well as mesné profits. Thé dhorah hbi- e 


ever, does not dedlare or spebify the nmönnrt 
of profits awarded; thereforè that m&st bb 
ascertained in éxbcutloh, 





Tht 8th June 1871. 
Present 1 


The Hon’ble J. P. Normgn, M lating 
Chiàf Justice, and the Hon'ble L. 8. 
Jackson ahd A. G. Macpherson, Judges. 


Posscssidn (Góinltringtióu oF Focbvery) 
Title Issued: 


Case No. 1 of 1871. 


eal preferred under, Section 15 of. the 
ters. Patent of the High Court of 28th 
December 1865. against ajudgment of the 
How’ ble E. Jackson and the Hon'ble Onvo- 
cool Chunder Mookerjeo, twoof the Judges 
of this Court, dated 20th Marok 1871, 


Ap 


in Special Appeal No. 1186 of 1870. the 


said Judges having been equally divided 

in opinion, * : 
Moulvie Abdoolleh (Defeffant)™ 
Appellant, 


bersus 


Shaha Mujeesooddeen alias Peeroo Meeah 
(Plaintiff) Respondent, 
Báboos Rosielk Chünder Mitter aid Chin- 
dir Madhub Ghove for Appellant 


Baboos Sreenath Dóss atid Kalee Hottwdn 
Doss for Reapdndént, 


Where a plaintiff in form seeks for oósrsmakos of pos- 


dispossesaion, hich he jn - 
ed under Seotion 77 Act X of 1859 had baas decided 
ue and the rent adjudged to defehdant, the suit 
nr be treated as one really for recovery 





pre HH" 


— 


t. By 

at ae TEE a e emu ot e 

not ently e. 
fhe lere een dirt f T or 3d yours . 
before the suit. e - 
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Nordan, C. J.—' Tum plaintiff brought 
this suit on 17th May 1869, for confirmation 
of his possession by dqolaration of his right 
in 10 annas of mouzah Baroollah. His case, 
as disclosed in his plaint and written state- 
ment, ‘ts that'the entire mouzah Baroollah 
originally belonged to Shah Israif, upon 
whose death if descended to his daughter, 
Jumal Bibee, froh whom it came on ber 
death to her two sons Kumalocddeen and 
Rusiooddeen ; that Kumalooddeen had a son 
named Hamidooddeen, and Ruziooddeen had 
"wo sons, Noorooddeen and Waizooddeen, 
and four daughters Rohia Bibee and three 
others, of whom one, Rohia Bibee, was 
married to Hamidooddeen ; that Hamidood- 
deen being possessed of 8 annas and Rohia 
Bibee of 2 annas of mousah Baroollah, join- 
ed in granting a AióbaÁ to the plaintiff's 
. father, Kulimooddeen, of 10 annas of that 
mouxah ; that the plaintiff succeeded his 
father Kulimooddeen, and had been in pos- 
sossion of the land in suit ; that the defend- 
ants brought a suit against one Alla Boksh 
for arreara of the entire 16 annasof the rent 
of certain lands held By the said Alla Buksh 
within the said mouxsh on account of the 
year 1272 and a portion of the year 1278 ; 
and that the plaintiff intervened, in that suit 
under Section 77 Act X of 1859,’ alleging 
‘that he had been in the receipt and enjoy- 
ment of JO annas of the rent from Alla 
Bukeh. o says that that suit was.decided 
against hint, that thereupon'he appealed to 
the Judge, and on 17th August 1868 the 
Judge confirmed the decision of the Colleo- 
tor, dismissing his claim as intervenor. 


As I have already observed, the plaintiff 
prayed for confirmation of possession by de- 
clar&ilon of his right, without advertence to 
the fact that he had been or must have been 
put out of possession by the decision in the 
Act X suit, or to the fact which is undoubted 
and undisputed, that subsequent to the de- 
cision of the Aot X suit, Alla Buksh, if 
. ever he was the plaintiff's tenant, had been 
, turned out of possession by the defendants. 


The” caso Was tried by Baboo (irish 
Chander Roy, Moonsiff of Comillah. The 
Moonsiff laid down the proper issues ; first, 
whether the plaintiffs suit was barred by 
limitatfon ? secondly, whether plaintiff was 
in possession of the @isputed land ; thirdly, 
whether the persons alleged by the plainjiff, 
or those alleged by the defendants, werd the 
heirs of Jamal Bibee, dafighter and ‘heir 
of Shah Paraf, wh had originally acquired 
the property M suit ands fourthly, whether 

; | 


, 
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the 10 annas share of the rent-free property . 


was the right of Shah Hamidooddeep and 
Rohia Bibee, and was in their possession ; 
fifthly, whether they conveyed the same 
under a ÁAÁibbah to the plaintiff's father ; 
sixthly, whether the plaintiffs father and 
plaintiff himself have been successively 
in possession and enjoyment of the property, 
as alleged by the plaintiff, or whether the 
defendant and his predecessors have been 
successively in possession of the said pro- 
perty, as alleged by him. e 


The case appears to have been most care- 
fully tried,—the whole title alleged by the 
plaintiff and the defendant appears to have 
been thoroughly gone into and considered, 
in a very oreditable judgment, by the Moon- 
siff, who dismissed the plaintiff's case. 


From that decision, there was an appeal 
to the Subordinate Judge of Tipperah, who 
raised three issues, and without going into 
the claim and title set up by the plaintiff 
reversed the decision of the Moonsiff. In 
adjudioating upon the three issues raised, he 
jambles them all up together and tries them, 
as be calls it, simultaneously. He finds 
that the suit is not barred by limitation, 
and that upon the evidence the plaintiff by 
his tenant, Alla Boksh, the common tenant 
of the defendant and the plaintiff, had been 
in possession uninterruptedly for a period 
of more than 12 years. , 


Against that ‘decision, there was a special 
appeal to this Court, which came on for 
hearing, before Mr, Justice E. Jackson and 
Mr. Justice Onoocool Chunder Mookerjee. 
Those learned Judges differ on two points, 
Mr. Justice Onocool Ohunder Mookerjee 
considers that “in & suit brought for oon. 
“‘firmation of possession when the defen- 
“dant denies that the plaintiff is in pos- 
“ session, it is incumbent on the plaintiff 
“to prove that he was in possession of» 
“the land when the suit was bought.” | 
Mr. Justice E. Jackson, while admitting that 
this was the general role, was of a contrary 
opinion so far as regarded this particular caze ; 
and if that were the only point which we had 
to cqpaidef, we should be disposed to agrge 
with the judgment of the senior Judge. 


. In thf particular case though the plaent* 
iff in form. seeks for oonfirmatton of is 
possession and treats himself as being “in 
possession, he nevertheless sets out and 
states circumstances which are jn themselvesy 
& dispossession,—namely, that 


; e suit in , 
which he intervened under Sectigh 77, had 
° e ° 
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. been deeided against him , and the rent had 


been,&djadged to the defendant, We think, 
under these carcumstances, that there would 
have been no difficulty in treating this as 
being really a suit for recovery of possession. 


Bat there is another point on which the 
learned Judges also differ. Mr. Justice Mook- 
erjee says that *' in suits brought for confirm- 
“ation of possession on an adjudifation of 
‘Ca particular title, the plaintiff is bognd not 
* only to show that he was in possession at 
“ the date of suit, but that the title set up 
‘by him is a good and valid title. The de- 
‘fendant traversed all the allegations made 

“« by the plaintiff and impeached the genuine- 
“ness of the Aibba ; and, consequently, the 
* Sabordinate Judge was bound to see 
* whether the title set up was made good 
“by the plaintiff.” Mr. justos E. Jackson 
says :—'' It is urged in special appeal that 
“the title set up by the plaintiff has not 
* been enquired into, but that the decision 
* has gone wholly upon the question of pos- 
“gession. The Subordinate Judge, differ- 
“ing from the Moonsiff, finds that the 
- plaintif dad his father have been in pos- 
* session of 10 annas of the lakkeraj chtate 
‘for more than 20 years, and that the 
‘father of Alla Buxksh, as well as the tən- 
“ant Alla Buksh himself, have for that time 
“ paid plaintiff a 10 annas share of the rent 
“of the disputed land. Under these ciroum- 
* tarfoes, the Subordinate Judge holda that 
* the plaintiff is entitled to have that 20 
* years’ possession confirmed. I am not 
“prepared to say that he is wrong in this 
“decision. Itis supported by ample eri- 
* dence a great portion of whioh has veen 
“read to us. It appears to me that even if 
“the plaintiff could not prove his hibba- 
“namah,, still this 20 years’ possession 
* would entitle him to be replaced in the 
** possession from which the decision of the 
"rent suit had to some extent removed 
* him." 


Now, while I am prepared to admit that 
although the plaintiff might be entitled to a 
decree restoring him to possession on proof 
of 12 or 20 years possession before suit, 
though he should fail in proving the spfoiflo 
ttle set up, lthluk it quite clear that a 
diaginot allegation figving been mad@ and the 
suit@having been based on a partictlar and 
sp&cific title put forward by the plhkintiff, 
and the defendant having also put forward 
(rers of the family supported by dis 

not evidence,, directly at variance with 


i į forward by the plaintiff 
Lud abis fog | y plain | 


the Subordinate Judge could not proper- 
ly try the case or decide upon the questions 
between the parties «without enquiring into 
the title alleged by the plaintiff, as well as 
the question whether the plaintiff was, as he 
allegeg, in possession for 20 years before the 
suit. It is quite certain that very ider- 
able light would be throyn upon the evi- 
dence as to'possession if the history of the 
title had been investigated by the Subordinate 


Judge. For these reasons, I do not ooncur ` 


in the opinion of Mr. Justice E. Jackson in 
thinking that the case has been sufflclentl¥ 
disposed of by the trial of the mere quee- 
tion of possession for a period of 12 or 20 
years before the suit. 


In the present case, I am of opinion that 
the suit ought'to be remanded to the lower 
Court’; and I would suggest that it should 
go back to the Judge of the district in order 
that a more careful enquiry may be insti- 
tuted than the Subprdinate Judge has thought 
fit to bestow upon the question before him. 


Jackson, J.—I quite concur ; and I re- 
Joice that the plaintiff and the defendant 
should have the chance of a more care- 
fal trial than that had in the Lower Appellate 
Court. The decision of the Subordinate 
Judge appears to me to oompare most 
anfavorably with the carefal and wall- 
considered judgment of the Moonsiff’ whose 
decision he sets aside. 9 3 


Macpherson, J—I coneur with the learn- 
ed Chief Justice. 





The 8th June 1871. 


| Present : 


The Hon'ble E. Jackson and Onoooool 
Chunder Mookerjee, Judges. 


Joint decree—Axecution by some of 
the decree-holders — Section 207, 
S bcd of Oivil Procedure—Limita- 

n. 


Case No. 97 of 1971. ° 

Miscellaneous Appeal from an order pass- 
ed by the Subordinate Judge of Daooa, 
dated the 4th January 1871. 


Shib Ohunder Dmss ‘and others (Deoree- 
holders) Appellants 


. J 


e "" e cereus 
e e 

Ram Chunder Poddar (Qbjector) 
"Hiéepondent, e 


' decisions. 


Own 


Baboo Nullit Chuhder Sein for 
Appellants. 


Baboo Rash Beharea Ghose for 
Respondent. 


. 9? 
When some of the decree-holders in a joint decree 
apply execution, the application b4 refused 
or granted at the discretion of o Court: whidh le bound 
done to the ts of absent 
d lders; but w tho Oourt 8o or 
‘all recoVeries in execution so made must be for 


When a Court under a mistaken view of the law 
any of the holders of a decreo to execute a por- 
jun ore dece EHE on cannot be excluded 

m thé caloulation when the question of limitation ls 


Javkron, J.— Tux appellants to this Court 
were joint deoree-holders with others, who 


` from time to time were allowed to execute 


the portion of the deoree to whioh each 
were entitled according to their respective 
phates. The appellants are now taking out 
execution fot their share and are met by 
the plea of limitation. The lower Court 
has decided that farther execation is barred 
by limitation. The appellants are out of 
time if the period of three years limita- 
tion is calculated fromm the date of the de 
cree, but they are within time if it is oal- 
culated from the previous ekécution pro- 
oeeding&. The lower Court is df opinion 
that the previous exdentioh proceedings 
were contrary to law,, because the sharers 
in the joint decree were illegálly allowed 
to ekecu t for their own shares, and their 
execution of portions of the decree will 
not keep alive óthér pottions of it. In 
support of this view, thé lowér Court 
quotes 18th Weekly Reporter, page 224, 
That, however, was a case in which distinct 
d werd given to separate plaintiffs for 
separate portions of the decree, It was 
not a joint decree ard could not have been 
(intr executed. The decision reférred to 
y the lower Courts alludes to other deoi- 
sions of this Court in which it hqs been 
held that proceedings in execution of por- 
tions of a joint déctee do keep in force the 


. execution of the wholé decree. The lower 


Corrt has taken no notice of those other 
ere àre nufnerous rulings of 
this Court if support of the above view, — 
lst Weekly Reporter, page 2, Miscellaneous 
Rulings ; 6th Weekly , Reporter, page 76, 
:Miscellanbous Rulings ; 8th Weekly Reporter, 

age 101 ; 9th Week ty Reporter, page 486; 
llth Weekly Repérter, pages 348 and 421 ; 
18th Weekly Bepbrter, page .128. me 
of these rulings afe direcfly in point. We 
opneur Th fe vi8w then of the law. 
Wher gome dË the deores holders in a joint 


e, Arye apply to execute the decree, the Court 
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is at liberty to refuse to-&llow them®to exe- 
cute or to petmit it  Seétion 207 givés 
the Court a discretion, only faying down a 
provision in favor of the absent üeoree- 
holders that the Court is tó see that theit 
rights are not injured. If the Court has 
not taken any ,notice of this provision te 
guard the rights of absent deeree-holders 
that faot cannot be pleaded by the judg- 
ment-debtor as making the execution jllegal. 
In fect, whether the Court bas má&de any 
such provision in favor of absent decree- 
holders or not, their rights would not be 
{njured by the acts of their co-decree-holders. 
All recoveries in execution so nfade would 
be recoveries for all the decree-holders, and 
those who were absent would be entitled to 
share with those who were present, if the 
whole amount of the deeree could not ul- 
timately be realized. The sharers in a joint 
decree by executing can only realize‘ for 
the joint deoree-holders, and not for them- 
selves separately, in whatever terms they 
may execute tbe decree or be allowed to do 
so. Itis true that the Court should not 
have allowed any of the deere$-holders to 
exeoute a portion of the’ decree ; but such 
execution cannot be pronounced so wholly 
illegal that the proceedipgs cannot be oal- 
calated within the iod of limitation, 
when the Court has, from a mistaken view 
of the law, allowed them. œ 


The decision of the lower Court mdst ba 
set aside with reference to the above rul- 
ings of this Court, and the execution of 
the present decree-holders allowed to prot 
oeed. Costs of this Court to be paid by 
the respondents, and costs of the lowér 
Court to be paid by the judgment-debtors. 


The 8th June 1871. * " 
Present: 
The Hon'ble G. Loch and Dwarkanath. 
Mitter, Judges. s 
Mxocution—Mesne profita—Jurisdic- 
on, , 


Case No. 118 of 1871. 


Misoellansous Appeal from an order pass- 
ed by the Judge of East Burdwan, dated 
the Gth January 1871, modifying an 


order? of the Moonsigf of that Distgich 


dated the 1st September 1870.4 * 


Ram Kaneye Ghose and another (Judgment: 
debtors) Appellants, 


verlus e 8 


Gooroo Prosunno Roy Docree-ipldér) Rhy 
sp . to ae 


f 
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* . Baljng above referr®g to. e 


> 4 


Rahoos,Oopendro Chunder Rose and Um- 
_ bika Churn Banerjee for Appellants. 


No ‘one for Respondent. 


Hap, that the judgment of the Privy Council rt 
ed in 14 Weekl "cs 88 In no Way millaie 
the Full Bench (6 Weekly Heporter, 
igcellansons, Eu rcg ur eae alas tis 
Section 11 Act XXIII 1861 the Court executing a 
deoree Ís not to determine whether mame profits are to 
be awarded or not, but only the amount of sash profits. 


| Loch, J.— Et appears that the dectee in 


ethis case awarded possession of the disputed 


= 


land with mesne profits from the year 1267 
to 1271 ; but there was no order in & for 
the mesne eprofits payable from the time of 
the institution of the suit up to the time of 
delivery of possession, and the first Court 
in exequting the decree refused to give 
mesne profite for this period, extending from 
1272 to 1277, on the ground that the decree 
was entirely silent on this subjeet, and there- 
fore the Court has no, authority to award 
wassilat for that period. The Judge, on 
appeal, set aside the order of the Court of 
first instanoe, holding that under the provi- 
giona of tion 11 Act XXIII of 1861 
the Court might award mesne profits fom 
the date of suit to the date on which the 
possession was obtained, whether the decree 
awarded any such nfesne profita or not. 


We think thet this point thas heen de- 
termined by the Full Bench Ruling re- 
ported inthe 6th Weekly Reporter, page 
109, Miscellaneous Rulings. In that case 
it has been laid down distinotly that under 
that Section the Court executing the de- 
creo is not to determine whether mesne 
profits can be awarded or not, but it 
can only determine. the question of the 
amount of such mesne profits. A reference 
has been made to the judgment of the Privy 
Oouneil reported in the 14th Weekly Re- 
porter, page 28, which appears at first sight 
to be opposed to the ruling of the Fall 
Bench of this Court; but on reading care- 
fully the words of that judgment, it appears 
to us that in that case their Lordships of the 
Judicial Committee were only interpreting 
the particular decree to which they referred, 
aryl therefore it is not to be considered as in 
apy way militating against the Full Bench 


6 m "c 
Anether objection in the appeal before us 
has been takom that the amount of mesne 
rofits has been calculated upon a wrong 
Mrinciple, and & the defendant was in actual 


‘possesion i these lands the principle laid 
oo i ° 
. * m . 5 
e e 
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down by the Full Bench in the 9th Weekly 
Reporter, page 445, should be followed. 
We think that this epntention is right. ° As 
the lands were originally held by the decree- 


holder through tenants, he is not qntitled o 


to the value of the produce thereof. 


We therefore, reverse the orders of hoth 
the lower Courts, and remand the case to the 
CSurt of first instance tobe disposed of with 
reference to the above remarks, Costm to 
follow the result. 


The 9th Jane 1871. 
Present: 


The Hon’ble. F. B. Kemp and F. A. Glover, 
Judges. 


Hindoo Law—Joint family property— 
Father's intereuts— Mrecution sale 
—Meconsity. 


Case No. 2 of 1871. 


Special Appeal froma decision passed by 
the Subordinate Judge of Sarun, datéd 
the 19th May 1870, modifying a decision 
of the Moonnff of that District, dated. 
the 10th September 1870. i 


Bbyro Pershad and another (Plajntiffa) 3 


Appellants, 


versus 


Basisto Narain Pandey and otliers (Defend- 
ants) Respondents. 


Mr. R. T. Allàn anf Baboo Kaleo "Mokus 
Doss for Appellanta. 


Mr. C. Gregory and Baboos Sreenath Dass, 
Romesh Chunder Mitter, and Bama 
Churn Banerjee for Respondents. , 


The father in an undivided family under the Mitak- 
hend en 2 interest in the ancestral 
w oan form subject of a sale beyond ro- 
ceeds; ha merely a life interest fh a oommdh pro- 
party, which: he oan neither give away por sell, 


A sale of such in execution of a decree 
made ona debt which was nota necessity, isnot valid 


and cannot be upheld; even though the proqeeda of sale — 4999" 
in aetisfaoti anothers dates: E 


are appropriated on of y 

i boed. by which mowey bed been borrowed on 

essential necessity. In sucha however, 

ties sping for mper dui 
ty bound to pay to the -purchaser 

af the Reb: as would have bean a Durden on the estate 


on, 
an 
in 


~- 


Glover, J.—Tue plaiftiffa 6n this, case,, 


sons of one Oodit Narain SingM, sued to set 
£7 ‘ e 


T 


. Oil 
. 

aside a salo made in execution of a decree, 

to recover possession of l anna 4 pie share 

in the family estate, and to have their joint 

right declared in the 8 pie share of their 


e father, , 


The%plaintiffs are members of an undivid- 
ed Hindoo family governed by the Mitak- 
shara law. . 


‘Their father Oodit Narain appears to 
have been considerably in debt, and one of 
his creditors Hunoofnan Pershad took out 
execution of a deoree he had obtained agninst 
him and sold the disputed property in 
satisfaction. The sale proceeds, however, 
were to a great extent carried off by another, 
and more astute creditor, Jowshir Lall, who 
had taken the precaution to effect a prior 
attachment under a decree of his own, and 
be was by order of Court first satisfled 
leaving Hunooman Pershad and other ore- 
ditors to divide the balance rateably accord- 
ing to the amounts of their decrees. 


The sons claim to seteaside the sale, on the 


ground that their father had no power ,of 


allenation even over his own portion of the 
ancestral estate, unless the obligation for 
which the gale was made was one of neoes- 
sity such as the Hindoo Law allows; shat 
the sale in this case we8 in execution of a 
personal decree against Oodlt Narain and 
had @othiff to do with any family neces- 
sity. 


‘The defendants, who represent the pur- 
chasers, reply that they bought in good 
faith for value, and that as the sale money 
was applied to pay off a decree ona debt 
inougreffor payment of Government revenue 
the transaction was one of necessity which 
the father could enter into for the benefit 
of the estate, and the sale was therefore 


good. 


The Moonsiff held that the.salo in exeou- 
tion only passed the father Oodit Narain's 
sharg in the estate, vizs., 8 pie, and that the 
sons were enéitled to recover their own 
shares He did not go Into the question as 
to legal necessity or power on the part of 
the father to alienate. He took for granted 


=t, that tho fether hed a specific share in the 


estate, and that that, share could be and 
was sold in satisfaction of the decree against 


s him. e. 


` 4a 


The ayctiqn-purghasers appealed to the 

Subordinate Jgdge, who reversed the deci- 

sion of* the Moonsiff afd dismissed the 
i 


d e 
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plaintiff's suit im (qto, holding that eas the : 
whole family had been benefltted by. the 
money borrowed by Oodit Narain from 
Jowahir Lall the debt ought to be paid by 
the whole family, and that asthe sale in 
execution paid that debt, Jowahir Lall hav- 
ing satisfied himself out of the proceeds, 
the sons could not recover their shares nor: 
could thg sale be set aside. The Subor- 
dinate Judge farther declared his belief that 
the father and sons were acting tógether in 
fraud of their creditors. 


The sons appeal specially, urging that 
they bave by law an undivided jnterest in 
the family property which their father could 
not alienate except for such necessity as the. 
law allows, and (of which there was no 
reliable evidence) that the right and interest 
of the father only passed at the sale in exe- 
cution: á l in 

With regard to this last objeotion, it seems 
to us that if Oodit Narain had any separate 
interest whioh could pass by sale, the sale 
in execution under which rae oue claim 
could only paas that Interest. e words of 
the dbrtifloate are perfectly olear, and they gre 
to the effect that what was sold was dit 
Narain’s right and integest in the property, 
and no more. 


There is a case (Gour Surun Doss versus 
Ram Surun Bhukut, V Weekly Reporter, 54) 
in which it was ruled that the rights of sons 
in ancestral property under the Mitakshara 
Law were saleable in satisfaction of any 
claims against them, and the principle, if 
sound, would probably apply to fathers ; but 
this view of the law has been much modified 
of late, and in the Ful] Bench case of Raja- 
ram Tewaree versus Luchmune Perghad, 
VIII Weekly Reporter, 15, it was laid down 
that a father could not alienate his own 
share of ancestral property except with thee 
consent of bis sons, or for Borna» ‘urgent 
necessity. And I remember another case 
decided more lately, but which has not, I 
think, been reported, where it was decided 
that so long os the family remained undivid- 
ed, the father’s share could not be taken opt 
of the family even for the payment of his own 
debts. J was one of the Judges who too 
part in éhe case of Godt Suruf Doss egfsus 
Ram §orun Bhukut, but further eohsideratjon 
bas made me doubtful of the correctness 
of the decision in that case. It seems to 
me that the father im an undivided family 
under the Mitakshara law ‘has mo ipterest. 
that can form the subjtot of a mle eren 
: è E 
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“his shafe of the proesedm Until partition 


i& effected, he has merely a life interest in a 
common propérty, which interest he can 
neither give away nor sell. And the reason 
of this seems to be, as laid down by the 
Privy Council in the case of Appoovier versus 
Rama Suba Aiyan and others, XI Moore, 75,* 


- that no one in the position aforeasid and no: 


individual member of tha family car prédi- 
cate, bo long as the family remains undivided, 
thot he has a certain definite share. The 
“nembers of the family may be added to by 
births subsequent to the sale of any one 
individual's share, in which case all the 
other membdts would suffer a proportionate 
loss. In fact, until partition is effected, 
there can be no finality regarding the in- 
terest of any member of the family, and no 
One can tell what that interest may be. 


In the present case, the father Oodit Na- 
rain’s share has been sold. as representing a 2 
annas share of the whole estate, and it is not 
denied that possession of that aliquot share 
has been takeh by the auvotion-purchasers, 
It appears t§me that neither this nor any 
other share could have been sold in ex- 
eoution, the other’ owners not having con- 
aented to the alienation. It might possibly 
be that the auotioufpurcliasers in buying 
the right, title and interest of Oodit Narain 
in the family esgate, bought the right to his 
share (whatever for the time being it mighi 
be) of the proflta—a right which would 
cease at his death. But this is not the de- 
fendants’ case. They claim to retain their 
purchase on the ground that the sale pro- 
ooeds were applied to liquidate a debt in- 
curred for legal necessity and which Oodit 
Narain bad the sole power to inour, his sons 
being at the time minors, 


Ahd this brings us to the question of 
necaes|ty. 


"Now there is no doubt, thnt the sale in 
execution of Hunooman Pershad’s decree 
was not made on any such necessity as the 
Hindoo Law allows. It has not been oon- 
tended that Oodit Narain’s debt to Hunoo- 
man Pershad was any thing more than a 
personal one, or that the ancestral propdtty 
coofid be brought to gale for such debt with- 
om ¢he consent of Wie other ownérs, the 
"plaintfffa, Whe argument is that inasmuch 


* aa the sale proceeds were taken by Jowahir 
» [all in satisfaction of a decree obtained on 


a pond by whiqh money was borrowed for 


+ 
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an essential necossity, vis., the payment of ` 

Government revenué, and inasmuoh as jhe 

plaintiffs benefitted By the loan so obtained, | 

it having been applied to save the family : 
estate from sale, the result is that tee ex- 
eontionwale onder Hancoman Pershad’, de- 
crea bes been of the same offeot ns one 
under Jowahir Lall’s deoree ; and as the latter 
en], if it had taken place, would have been 
valid the debt being a necessary ono, the 
former should not for equitable reasons be 
disturbed. : 


I do not think that in speoial appeal we 
ought to proceed in this way. The deoree 
under which the éstate was put up for sale 
was ono made on à debt that was nota ne- 
cesslty, and it is this sale which it is sought - 
to set aside ; and if we find that the sale was 
an improper one, can wo go further and 
mend what wasin ite inception illegal by 
referring to the subsequent appropriation of 
& portion of the money? Had execation 
been taken ont, and the estate have been put 
up for sale at the instance of Jowabir Lall, 
the sons might have thought it worth while 
to save the property by paying the debt, 
knowing that that debt was incurred -for & 
'* necessity” whioh involved the whole fami- 
ly, whilst they did not pay off Huncoman 
Pershad's decree knowlpg equally that it was 
one for which the auoesiral estate was not 
liable, They may very natorallygfive sap- 
posed that Hancoman Perashad's debt would 
have been the only one satisfied out of the 
sale proceeds, and although their object 
would have been morally wrong they would 
have committed no legal offence, 


On the whole I think that they are emtiged 
to an order annulling the sale made in exe- 
cution of Hunooman Pershad’s decree. At 
the same time, I consider that they ought 


, hof to be allowed, to taka advantage of that 
sale withont reimbursing the acetlon-par- 


ehasers so mnch of the money as would have 
been a burthen on their estate, and for which 
the estate might and would have been logglly 
sold if Jowahir Lall bad, brought it t» sale’ 
instead of Hunooman Pershad. Jf they want 


equity they must do equity. 


The order, therefore, that Y think should 
be made is that thg exgontion sale should 
be set aside on the plainéiffs’ paying into 
Couré the amount taken: by Jowahir Lall; 
such amount tb be,handed over, with interest 
at G per cent. frem the day of gala, to the 
auotion-purchaserz. It appesgs from thb 
record that JowahirSd.ali's Claim wai in all 
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rupees 558-10, and on the plaintiffs re- RS: dence of 


vi that ES with in h t I think th 
sHodid' be a decree in their "in but {nder 
the. ciroumstances ‘without cobts 


Kemp, J.—I concur in this dudar 
1 Pu i 
The 9fh June 1871, ‘ 
Present : 


The Hon'ble E. Jackson and Onopcool 
Chunder Mookerjee, Judges. 


‘Agetion 15 Aet XTY of 1859— pu; 
sen vt proband. D 


Case No. 51 of 1871. 


Special Appeal. from a decision passed by 
the Judge of Daooca, dated: the 8rd 
November 1870, reversing a decision of 
the Moonsiff of that. District, dated: the 
26th February 1870. 


Sgrbo Mohun Roy: and others (Plaintiffs) 
Appe 


versus 


Surut Chunder Roy (Defendant) 
Respondent. —— 


Baboos See ath Doss and Mohinee Hohyn, 
' for Appellants. 


Baboos Kallee Mohun Doss, Doorga Mohun 


Doss, and Nulest Chunder Sein for 
Respondent, 
in & suit to set aside an award mada un 
m Act XTV.of 185 o, plainti hust mranti hi 
n before the party 
make good his o E e ae te abould d look 
mary case itself and ascertain if there Er 


a proper enquiry and trial in that case, — ' 


Jackson, J.— W think that this onse. must 
S da ti to the Judge, for a proper, deci- 

a on.. the case stande at present, there has. 
been no decision at all. The parties; are at: 
d einst laspe, gn. the facts ag to the mode in. 
ioh this, ohur was formed, and] thair, re- 
spective title to the chur, will ‘reat apog those 
facts. The Judge alludes to the map which 
bean flled-in this case, and says looking 

at it, that. it, rather. BS hus the defendant's 
cage, than that of laintif. How the 
map | alone proves any thing We cannot see, 
and in, what manner and pf. what fact the 





odas Rib: Eget On. ig "y that the , evi- 


e plaintiffs witnesses is no. r9, 
to be relied on than that of the dofongautay 
This is in reality no decision upon the evi- 

ence. "There are gertain facts whíoh are 
deposed to by these two sets of wituesgea,. 
and it is for the Judge to decide which story, 
is true. 


Tha Judge says iri a previous, part of hig; , 
jodgmené that it has now ay entab-.. 
lished principle that a plaintiff who: comes, 
to set aide an award. made under Section 15; 
Act XIV of 1859, must clearly establish e 
his own title before the party in possession, 


ecan ba. required to make good his, case, 


This, is a correct principle. Bn» looking to, 
the mode in, which Section 15 Act XIV off 
1859 oases are. frequently tried, we think it; 
would be as well ifthe Judge, before, apply-, 
ing this principle with great atriptnosg, 
looked into the summary case itself and 
ascertained! &f' there had been a proper 
enquiry. and trial in that case. Of course, 
the: plaintiff in all circumstances must be: 
required to. prove his -case, l 

We remand this case to tha Judge for, 
re-determination. 


Costa to, folloyy,,the resu]t. 
=< so. 
^ The 9th Jane 1871. 
Present: > 


The Hon'ble E. Jackson and Onooeool, 
Chunder Mookerjee, Judges. 


Injunction toQollector—. 
pation 5 ;Begulation KIX of. 1814. 
Case No. 59 of 1871, 
„Specjal Appeal from a, decision 'passdd. by 
PU ASAA Judge of Mymensingh, 
dated the 27th December 1870, modifying, 


a decision of thé Moonsiff of. Bajitpore, 
dated the. 28th December 1869. E 


Dewan. Abdool: Rega: (Plaintiff) AppeHant,: 
LI DAT SUA - 


Jebsnniass Bjbee and , Sia (two. of; he 
° e Defendante) Aftspondgn mis. E 4 
Bahan Grija maf Hojoomdgr for Ap- 


L m 


06 


udge tein that, it is Sut it is impos- lBaboos Hem Chunder Bunarjse, Doorgg: 
his judgment. The || Mohua. Dass and- Jesus Chupador- Dase- 


for i OE e Í *. i9 
e : 


e : toi e s? 
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In asi for declaration -of title in which plaintiff Banoo pare ‘Swora Modketyee Tór Appèl- 
glo ed an allotment of his share which had been dant 
| him by Collector in a butwarrah then in à . . 
ep aar nlaintite title wan] Baboo ‘Rash Bekaree Ghose for Bé- ~ 
va ' e 
tis eg ue minis Bote fre —M—: 
pr pid kso D tor dirett- | rhe Settlement of in conseq f 
x rede tá tHe a ut uento 


iy Spon ste pepe ape me a didoge flxes, and 
Jackson, J.— THERE seems to be no | able. aes” Bush ram ion and and settlement ier ae BR 


ground for interfering with the decision of the | extinguish under-tenures, 


Judge below on the points which are stated Paul, J. —Titu platàtiff, a5 the zemindat 
*in bis judgment, But there i» ono point | of one:half of mourah Shabanda, suéd thè 

which has been apparently omitted from it, defendahts, as ryots hótding 18 bée 

and qpon which we think the plaintiff if| and some cottahs of land in that mouzah; 


entitled to” decree; His claim was not for one-half of -thé rent of tho year 1276, 
only for a declaration of his title to the 16 jr deducting therefrom his individaal 


gundahs of the estate, but also for an allog- i | &hnre of tlie. sane, | and he d 
ment.of his share which was refused to hit | olaim to such tènt on a not tlon ent Dia, ? 
bythe Collector under the butwarreh pro: in a COUEED of oer jin re resuinption prods 
ceedings whioh were then being made. iio in whith the i sum | elaj med ay rent was 
The estate being ohe paying reVettué to Gov- Isot down s att nt ngines of th the defend. 
eramént, and the Courts bélng unable to lianti and the nlaintit a» rye ue " 
iake the allotmént, it is the duty of the ‘Beégahs a 2n Ghitaha of land: 

Célleotor to mike this butwarrah ; and ds |' 

the Cólleotpr on the forme? occasion in The relations betwoen „the parties are 
raking the"butwarrah refused the plaintiff soinewhat  Gonipllóated, but they are as 
Lis share, and dw it has now been found «hát | follówi :— 

the ptaintiff is entitled to -. n ie Thb ‘plaintiff and the défendants nte seven 
S E sine empti under Section 6 | brothers, ahd they jointly inherited fron? 
"p uta rere L814 to a e, aie | thelr father who died id 1268, or 1856, die 
plaintiff a sharB corresponding with his 16: mokurruree tenure of a mouzah Shabada? e 


gúndalis in this éetaté. THs defendants to Hs come time previ ously bythe zemin- 


pay tha costa òf the batwarrah: Each pati? | Ping righe in thal A otalt af te 
l! phy his own costs of this litigation, tno js 
will’ pay ‘fatHer who Bad acquired the same previou 


t will issu from this Court to Ito hib death’; and it would ap éar that the 
“a S plain ti himsélf purchased D pe d 

of the zemiindaree right in thé sboveenain 

GENE: mouzah in 1852. Some time after the dét 
THG 9th June 1871. a the: father of these parties, mouxah 
" © Presènt : Shabanda, was resumed by Government ps 
os , ,, |} invalid lakheraj. In the course of rev 
The Hon’ble F. A. Glover and GQ. C. Paul, |isdmption procee 8 gD assessment was 





° Judges. made on the lands of the resumed mouxah, 

Hon — Settlement — Under- |&nd according to that assessment the plain- 

Rosunfption kii tiff and hie brothers who were and are 
Cane No. 88 of 1871. ryots of 18 beegahs and odd cottals above; ‘ 


referred to, were assessed *at rupebe 8-7 
d in‘respect of those lands. A fettlerhent'Was 


Special neat from a décision passe 
on the 26th March 1867 made by Govern: 


dge of Weit Burdwan," date d 


| salst November 1871, sonda ad .jment with the plaintiff and his brothers, 3: 
*? of the Moonsiff af Banco pee thd on the usual terms of j jumnfah “of the 
! Aug wht 18709 whole, mouzah. Wheeplaintiff was dissatis-. : 
Ep DANI (Plaintiff) Appel- ||fled with this settlement*as he olaimed ta ə 
lant, be Remindar,in his indiVidual' right of 4 of . 
TTE the Ihouzah. " s i 
è 
+ tb e plainti 'accotdin gly; ought a suit’ 
Mbit a i | nly a e 
MN e e 
: - * 
i s ; ` : ena 
e e *" e 
e 9 . ° 
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the present defendants) and others, to en- 
oroe His right to hava the settlement of 4 

thee mourah made with him separately. 

This suit the plaintiff instituted on the 12th 

e April .1867, and he obtained a deoree there- 

in declaring his separate right and tjtle to 

1 of the mourah. 


The result of thts suit was that the sottlp- 
ment “was re-formed. by its being made as 
8 4 of mousah Shabanda with the 
plaintiff and the other half with the plaintiff 
&nd the defendants jointly. Having suc- 
ceeded thus far, the plaintiff next proceeded 
to institute the present suit. l 


The plaintiff states that he is xemindar of 
$ of the mouzah ; that the defendants jointly 
with himself are ryots of 18 beegahs 8 cot- 
tahs of land in mousah Shabanda; that 
mcoording to the settlement made 8 rupees 
7 annas is the rental fixed as payable by 
himself and his brothers in respect of these 
lands; and that he is entitled to $ of rupees 
8-7 after deducting his {th share of the same. 


plaintiffs claim that an intermediate mokur- 
ruree tenure existéd and was interposed be- 
tween the zemindar and the ryots. and that 
consequently the rents payable by them as 
ryots were not payable, (o the xemindar, but 
£o the mokurreedars. 


The plait, in refutation of this plea, 
insisted that the effect of the resumption 
and settlement was to annihilate and des- 
troy the mokurruree tenure, and that the 
mokurruree tenure being thus extinguished 
he was entitled -to take the rent directly 
from theeryote. uu ° 


The ‘first Court relying on a decision of 
a Full Bench of the High Court, III Weekly 
Reporter, page 72, ruled that the resump- 
tion of the lakheraj mouzah did not extin- 
guish the mokurruree, and held as a neces- 
sory result from this ruling that' the plain- 
tifs action for rent against the ryots was 
not maintainable. 


The Lowe” Appellate Court upheld the 
decision of the first Court. From the deoi- 
sion of the latter Court the special appeal 
has beeh pfeferred, and in the course of the 
argument addressed $6 us*by Baboo Kishen 
" Succa Mookerjee fdr the appellant, the con- 

tention raised befofe the lowea Court ¿pas 
been very ably put forwĝrd in various 
shapes. rne argumenta, urged with so 
much diyersitf, resolved themeclves into one 
-e ` è à f 
e e 


m 
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main ground on yhich the judgmest of the - 


lower Court is assailed, namely, thet by 
the resumption the mokurrusee title was 
extinguished. 


The appellant bases his contention or 
rulings of the late Sudder Court to be found 
in the Volame for 1850, page 167, and in 
the Volume for 1860, pages-601, 602. In 
these cafbs, it was held that the resumption 
of au state held as lakheraj operated in 


extinguishing all under-tenures. A Divi- a 


sion Bench of the High Court, disapproving 
of this enunciation of the law, referred the 
question of the extinguishment, of under- . 
tenures by the resumption of the parent 
eatate to a Full Bench. A Full Benoh of 
the High Court by a decision reported in 
Volume III, Weekly. Reporter, page 72, de- 
olared tho law on the subject as follows :— 


* When &lfkhersjdar has entered into a 
“contract with a tenant, whether for a term, 
“ or in perpetuity, both parties are in strict. 
“law bound to the conditions of the con- 


, ? | «€ trnct. : th fi d t thi k th tí 
The defendants pleaded in answer to the | We, therefore, do no in R 


** the mere resumption of the Idicherajdar’s 
“ tenure by Government, that is, the mere 
‘“‘fact’that that tenure has been rendered 
“liable for the peymonty of revenue can of 
** itself, as a matter of law, dissolve the con- 
“ traet entered into between the parties.” 

t e x 


The proposition thus enunoiated is not 
supported by any full reasoning on the sub- 
ject ; and the case before the Sudder Court, 
in 1850, wherein the lakherajdar having to 
pay rupees 150 as the jummah fixed on the 
lands held in mokurruree, whilst the mokur-: 
ruree jummah was only rupees 10, sought 
on that ground to extinguish the mokur- 
ruree tenure, exhibited so: much of appa- 
rent hardship, that we have deemed Tt rigIt to 
look deeper into the principle which estab- 
lishes the rule that the resumption and set- 
tlement of a lakheraj estate does not oper- ` 
ate in extinguishing under-tenures. ° : 


Obviously, the argument which advances 
the proposition that, upon and by reason of 
the resumption and settlement of a lakhersj 
estate, all under-tenures are extinguisheé, 
must proceed on the grouud thata new em 
tate is created under a sgRlemenj consequgnt 


on a resfmption ; for if a new estate is @rea- ° 


ted, we are not aware of any principle “of 
law which would entitle the lakhersjdar to 
be released and relieved from his contrac 

by which he created a mokyrruree or ay 


other under-tenure, The- queatipa high, ` 
e . * e * a 


e M" e e 
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. we havg to consider is whether, under the 
cireqmstances already stated, a new tenure 
is created under a settlement with the lakhe- 
rajdar consequent on a resumption. 


In order to obtain a clear view of the sub- 

. ject, it is necessary to glance at some of the 

Sections of Regulation XIX of 1798 and 
Regulation II of 1819. ' 


Section 5 Regulation XIX of 1798 pro- 
vides as follows :—'' By continuing fhe pro- 
*' prietary right in the land to the grantee 
“ or possessor, in the onses specified in the 
“ preceding Section, instead of dispossessing 
“ him of the land altogether, agreeably to 
“ former wsage, and assessing the land in 
- “ the mode provided in the two following 

** Sections, a liberal provision will be left 
* to him. Where thegrant may have been 
“ made before the Bengal year 1178, or the 
* Fussily or Willaity year 1479, the pro- 
“ prietor will hold his land as an estate pay- 
“ing a fixed revenue of only half the amount 
t! assessed on other. malgooxaree lands in 
“ the country ; and where the grant may 
* have bee made subsequent to the above- 
'! mentioned periods, he will hold the laad as 
* aubjeot to the payment of the same re- 
* venue as other langs assessed with revenue, 
** under the rules the decennial settle- 
** ment, as hereafter directed." 


LJ 
Seotion 6 of Regulation XIX of 1798 
enaots that the revenue assessed on lands not 
_ exceeding 100 beegabs alienated before the 
1st December 1790 is to belong to the zemin- 
dar. 


Section 7 of the same Regulation enacts 
that revenue on lands exceeding 100 beegahs 
alienated prior to 1st December 1790 shall 
belopg to, Government. 


Seotion 8 Clause first provides as follows : 
,—' The amount of the revenue payable 
* from the lands specifled in Section 7 is 
“ to be Adjusted according to the following 
t rules." : 


Clause second.— If the grant shall have 

* been made previons to the Bengal year 

. 41178, or the Fussily or Willaity year 1179, 
(e(necording as the lands may be situated 
» in Jengal, Bebas, or Orissa,) theerevenue 
“ Abe paid to Gov8rnment shall be®equal to 
* ene-half of the annual produce of the land, 
“ calculating according to the rates at which 
“ other lands in the pergunnsh of a similar 


V* descriptiom may be ‘assessed. If any part 
. iu of the Lu shall be uncultivated, the pro- 
dod ee " 
"e a e ° 
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‘“ prietor is to be required to bring it unto 
“ oultivation, and to pay such ruasud or pro- 
‘‘ gressive inorease,to be regulated with a 
“reference to the reduced rate of the as- 


“seasment on the cultivated land, as thee 


“ Board of Revenue, with the sanction of 
' the Governor General in Councfl, may 
* deem reasonable. The produce of the 
‘$ land shall be ascertained by a survey and 
* mensurement, one-half of the expense at- 
* tending which is to be defrayed by the 
'" proprietor in the event of his agreeing to 
* the jummah required of him, and tMe 
“ other moiety by Government; or by such 
“ other mode of investigation as the Collen 
* tor, with the sanction of the Board of 
* Revenue, may judge advisable If the 
* proprietor shall refuse to agree to the as- 
* sessment, the lands are to be let in farm 
* or held khá» onder the rules prescribed 
* in Regulation VIII of 1798. If the pro- 
** prietor shall agree to pay the revenue that 
* may be required of him, the amount shall 
“ not be liable to any variation in future, 
“ but he and his heirs and subcessors shall 
* old the lands at such fixed revenue for 
** over." 


Clause third.— If the grant shall have 
“ been made subsequent to the Bengal year 
‘“ 1178, or the Fusstbu or Willaity year 1179, 
“ (according as the lands may be situated in 
“ Bengal, Behar, and Orissa)jefffe rePenue 
* or jummah to be paid to Government from 
“ the land shall be assessed agreeably to the 
“rules prescribed in Regulation VIIL 1798, 
“ for forming the settlement of estates pay- 
“ing revenue to Government, and the pro- 
' duce shall be ascertained and ther pense 
“of the investigation defrayed in the man- 
“ner speoifled with regard to the land 

“ in the preceding Olause. If the proprie- 
** tor shall refuse to agree to the assessments, 
“the lands are to be let in farm or beld 
" khüs under the rules for the decennial 
“settlement. If the proprietor shall agree 
“ to pay the revenue that may be required, 
“ of him, the amount shall pot be liable td 
“any variation in future, but he and his 
“ heira and successors shall h$ld the land at 
* such fixed revenue for ever.” 


Regulation II of 1819 enacts more efficient 
remedies for the*eassfhsment of lakheraj es- 


~~ 


- 


NP 


tates, but by Section 7 provides for the at- e 


tachment of estates (the subject of inves- 
tigation) only jr? case tho party in posses- 
sion withhold certain nécessoaty and impor- 
tant information ag his command, e 


e . 
e = 
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———— 
These provisions of the law on the sub- 
ject of what is called respmption and settle- 
ment of lakherajdar catates distinctly shew 
- that the owner of n Inkheraj estate is nei- 
ether digested of his property in, nor of his 
possession of, such estate resumed fgr the 
purpos® of assessment. An owner of this 
description of estkte is made liable to the 
paymept of the assessment to which his 
lands ware by law subject, and which liability 
from the fact of the estate being resumed 
must be taken to have been long evaded. 
‘Phe lakherajdar on agreeing to pay the as- 
sessed rent—by entering into a settlement for 
the same—is left in possession of his estate, 
which by the operation of the settlement is 
brought into the category of permanently 
settled estates, 


Gopee Kishen Gassain (J udgmentalebtor) 
Appellant, ° 





Hem Chunder Gossain (Dectee-holder) 
Respondent. 


Mr. T. H. Cowie nnd Baboos Obhoy Chur 
Bose tnd Mohkendro Nath Mittsr for 
Appellant. 


Baboos Sreenath Doss and Hem Chander ° 
Banerjea for Respondent. 


H C obtained a decree against G A for the re~ 
construction in the family house within ons month of. 
& verandah which had been UAM ed pulled down 
by the latter; the re-construstion De est ay ta. 
an estimate not exceeding a specified amount, An eltar- 
native E M Even to Hhejüdgment debtor (o b 
& regular suit for Gtlon, and both alternatrves fail- 
ing tha desas holder to 
verandah himself end be re-imbursed by the judgment- 
debtor. Twenty days after final orders on 
latter x den to professlonal builders to b 

a month after were the deoree- 


It thus appears clear that ihe settlement 
of revenue assessnble, in consequence of 
»esumpiion does not and cannot confer a 
new estate on the lakherajdor; if merely 
fixes and limits the demand as respects re- 
venus originally chargeable on the estate 
af the: lakherajdar. 


These being our views, it follows that the 
mokprrares lease was not. cancelled or ax- 
tingnished by the resumption and, settlement, 


å 


of by the decreo-holder. The Judge in appeal reversed’ 
this order, and ordered that thegverandeh should be re- 


silgmsganoiy ie fonti tm do [i rg sean ls ga 
A pen t ryots that they are, liable to pey mou oe him the decree-holdeg might re-build 


rept go the, mokurrureedar, and sat to the 

zemindar, is made out. Herv that in making alterations whieh caused ‘inoon’- 
is venienoe to the deeree-holder, the Judgment-debtor. 

had oontravened tho decretal order. ` 


HrLp, however, that the decres-holder's conduct in» 
SRR without remonstranoe for & month 
while ju 


nt-debtor incurred iderable ex- 
e aie ana of his right to take matters, 
hands. 


Haro that if the Judgment-debtor’s plan gould not. 
be proceeded with Without the Inootveriiances eom-’ 
lained of, he must adhere to the decree and carry out 
[ü taris at the risk of the decree-holder. 


Under. these, circumstances, the spit.of the 
Ipintif€ was rightly, dismissed by the lower 
Courte, d we affirm those decisions by 
isging. this appeal. with costs. 
= 


The 9th June 1971. 


Glover, J.—THe parties to this case are 
relatives and occupy the same family 
house, 


Present: 


The-Hon'ble F. B, Kemp aud, F. A, Glover, 
` ° Judges. : Hem Chunder Gossain obtained a decree 
against Gopee Kisto Gossain ordering the 
latter to re-constroct a verandah in the 
family house which had, been improperlf* 
‘pulled dfwn by him, wéthin one month eof^ 
the date of final orders. The vetandah Was, 
to be rb-built according to an estimate add 
the cost was not to exceed rupees 1,070. 
April 1871, modifying &n order o the There was. an alternnjive givan to defend- 
Suhordtpat? Jutge of that District, ant by whith he could avoid the re-build: | 
dated ghe 300, Novembar: 1870. ing, namély, that he should wphin® pns o 
e ° . e . ® " 


nd \ e. 


` e 


Decree—Hxecntion— Walver. 


* Case No. 106 of 1871. 
e e 
e Aliscellaneous Appéal from an order passed 
by the Judge-of Hooghly, dated the Bik 


» e e "a 
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. month,bring a regular suit for partition 


which would include the flisputed verandah. 
Faillug both of these alternatives, the 
plaintiff, (deeree-holder) was to'have the 
right of re-buildig tha verandah himself 
and be,re-imbursed by the defendant the ex- 


pense not exceeding the estimate of rupees |` 


1,070. 


The defendant brought no suit «or parti- 
tion, but on the 26th of April, that is, 20 
days after final orders on appeal hád been 


* passed in the case by tbe High Court, 


applied to Mesers. Burn & Co., builders, to 
take the repairs in hand. "These were comt 
menced, it* appears, on the 26th of the 
month. 


On the 28th of May following, the 
decree-holder procured sn injunotion for- 
bidding the defendant from proceeding with 
the repairs on the groundethat he was 
pot making them in accordance with the 
decree. 


The repairs were stopped accordingly, and 
the decree-polder applied to the Court pray- 
ing that under the. terms of the deoree he 
might be allowed to make the repairs “him- 
self. The reason given. was that. the judg- 
ment-debtor had, ated altogether contrary 
to the Court’s order, and had moreover. 
not.re-built the verandah as he was bound 
tordo within a month from the 6th of April, 
the date of: the final order. : 


The judgment-debtor.replied that he was 
ing out the deoretal. order to the best 
of his power,; that it was impossible to re- 
build the verandah without flist strengthen- 
ing the suporting, wall; and thatif by build- 
ing an, addition to that wall for strengthen- 
ing purposes he had narrowed the verandah 
a idle h$ could not be blamed, inaemucb 
asthe old wall was, only a kntoha-puoka 
,ereotion, and. would. not, according to the 
opinion of a professional builder, bear safely 
the re-efection,of the verandah. 


The Sabordinate Judge found that the 
judgment-debtor had contravened: the terms 
of the deoree, and had in re-bpilding the 
verandah made considerable alteratioas in 
the premises. He held, therefore, that in 


n to nvajd po iis. of the veran- 
. d e 


and any blocking np of dÉors and 
windows, a new wall should, if the decree- 
holder did not object, be built in the place 
of the old- one, the deoree-holder's family 
Vacating the*upper rooms of the house for 


À phe lime poem the décree-holder pay- 
g e 
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ing all the cost overand above tha original et- 
timate of rupees 1,070, bat. that if the 
decree-holder did" not consent, the. «wall 
should be strengthened as suggested by. tha 


Assistant of Mesera. Burn & Oo. Mr: Cox. . 


Against this decision the deoreesholder’ 
appealed, and’ the Judge reversed the order 
holding that the Subordinate Judge oould 
fot go beyond the terms of the decree, and 
that the verandah must be re-built acoord- 


ing to the plan filed in the original suit - 


He held further that as the judgment-debtgr 
had failed to re-build the verandah within 
the month allowed by the decree, the 
decree-holder was entitled’ to take matters 
into his own hands and re-build the veran- 
dah himself, 


The judgment-debtor: now. appeale spe» 
cially to this Court and contends. 


(1) That the Judge was wrong in suppos- 
ing that the Subordinate Judge went, be- 
youd, or substituted any thing in place. of,, 
the original decree.; and 


(2) That the neglect of the devree- 
holder to take any stepa before the 28th of' 
May amounted to a waiver of his right to 
interfere, or to have the building arrange- 
ments transferred to himself. 


Ge 

The first ground of appeal does not seem 
tenable. The Subordinate Judge¢ho deubt, 
made the building of a new wall contingent 
jon the deoree-holder's a&oquieseence, but as 
consent was not given there has been no 
alteration in the decree so far ; but he:allow- 
‘ed, in case the new wall was not built, certain: 
alterations to be made in the. origingt plan. 
for the purpose of adding” strength 4o the- 
(building. These alterations consisted. of a 
atrengthening wall, and some arrangement of 
posts aud iron plates the meaning of-“which 
is not very clear. Now, the strengthening 
wall'made a very great change in the state of ` 
affairs. Mr. Cox in'his evidence admits 
that besides narrowing the verandah, whicli- 
under the circumstances wopgld' be of Kittle: 
importance, his new walk has closed: In’ two 
windows which were formerly Dpen-and ‘has : 
generally obstructed the passage of light and ' 
air tothe rooms on the ground floor. He 
admits also that the door of one of the. 
amall godowns at the head of the verandah 


has been blocked up, "Now the décree- o 


holder alleges that these passages nre neces. 
sary to him, ip “order that he and the mem-. 
bers of his family may pass ftom%ne part. 


to another of'the qoint p opeouall y, 
e ? e 


e = 
«n 


= 


Y I am noteprepared to assent to the latter 


40 , ow 
® 

to one part called the chik verandah, from 

Which the women of his family are accustom- 

ed td'look at the poojab going on in the 

Poojah-dalan. In any case, it is olear 


efrom Mr. Cox's evidence that the repaira 


have taken away conveniences which before 
existed} and will, if carried out, result in 
the decree-holder's being in a worse poai- 
tion than he was before. It is argued thas 
to re-construct the verandah as it was before 
is impossible, that the supporting wall is 
old and weak, and that the taking out from 
iof the ends of the old beams and replacing 
new ones would endanger the safety of the 
upper buildings in which the decree-holder’s 
own'family resides, But if this be so, the 
proper oourse for the judgment-debvor to 
bave adopted would have been to decline to 
re-boild, giving aa hia reason the impossi- 
bility of exactly carrying out the deoretal 
order, and to have allowed.the decree-holder 
himself to undertake the repairs. The 
deoree-holder, I observe, declares it quite 
possible to restore the verandah and is 
supported in his opinion by evidence. At 
all events, heis willing to undertake the 
task, and as his family oocupies the upper 
floor it muy be presumed that he hus some 
grounds for his opinion. 


Anyhow, ‘it seems quite clear that in 
building the strengthering wall, a wall that 
not oply ows the verandah bat blocks 
up two windbws and one door, which before 
were open, the judgment-debtor has contra- 
vened the decretal order. 


The question remains whether the decree- 


. bolder is entitled to take matters into his 


own hfpje, or whether the judgment-debtor 
shouki*be directed to re-build the verandah 
according to the plan. 


Mr. Cowie for the debtor contends that 
the decree-holder has waived his right, that 


“he looked quietly on from the Sth of May, 


on which date the month of grace expired, 
to the 28th of the month and allowed the 
debtor to incur heavy expense without re- 
monstr£noe, and cannot now claim the privi- 
lege given him*by the decree, time not being 
in any way the essence of that decree, 


proposition it appearing to me that time 
had a great deal to do with the arzaugement ; 


* bas as regards the waiver, I think thet 


the judgment-debtor is entitled fo succed. 
Both partige lige in she same bense, and the 
deoree-holder was of course perfectly aware 
of what was going on dayeby day before his 


e e 
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eyes. He must haye seen the wall building, 
the windows and door in prooess of bei 

blocked up, and yet he: allowedeit all to go 
on aud said nothing. `I do not say that he 
was bound to come into Court the vety 
day of the month’s expiring, but if he 
chose to stand by and say nothing whilst 


his judgment-debtor was incurring consider- : 


able expanse in doing what a competent 
possessional adviser told him was the on] 
enfe thiag to do, I do not think that he is 
entitled to much consideration. He had the 
righs to come in no doubt, aud as the-Jadge 
59y5, he would have been entitled to have 
the decretal order carried out to«he letter 
if he had demanded it in reasonable time. 
Buta right may be waiyed, and under the 
circumstances I think that this right has 
been waived. 


It is easier fo decide on the points taken 


in special appeal than to say what is to be’ 


the result of this application. The debtor 
has,in my opiniou, done what he ought 
not to have done, and the decree-holder has 
boen undoubtedly injured by tha blocking 
up of his light and air passages. Bat we 
are tid that if the “status quo" be restored, 
the verandah can only be re-built at great 
risk, the present wall beng old and weak. 
Tt is a difficult matter to decide, but it 
must be decided one way or the other, for 
the parties are to all appearance irreconcile- 


ably at feud and there is no hope of a. 


compromise. The decision may, I think, 
be in this wise. If the debtor can arrange 
the strengthening wall so as not to block up 
light and air, or to prevent the decree- 
holder’s ingress oud egress, well and good ; 
the work of re-construction oan go on 
without change except as regards these 
maíters and the time allowed will ba, 8 
weeks from the time the work is commen 

this being the time required by Messrs. 
Burn & Co. If this cannot be done, the 


debtor must carry out strictly the tarma of 


the decree and re-build the verandah where 
is was before and in the same manner, 


biving one month from date of commence- - 


ment of the work given him for the pur- 
pose. „If if doing this the deoree- holder, 


suffers: from injury done to the Upper apar 
ill be his own fault, and he ird 


ments ii 
have no @aim to oompeMeation ôr 

Nothing can be decreed which is irhpossible 
of execution, and although the judgment- 
debtor as the original wrong-doer has no 
claim to be exempted from an 


of his acta, still if in doing t the depree 


supposed to be possible and whioh the * 


e A e 
S e oe . 


Runge, [Vol XYL 


«onsequenoe ¢ 


e 
i 
: e ° 

| 1871) , Ciel 
. _decree-ao)der deolares is possible, 
dona to the premises, the debtor, after what 
he has done, eught to be held free from fur- 
ther liability. The Judge’s order is modifled 
to this extent, and under the circumstances 
of the casg each pariy will pay his own. 
costs. I may add that if the old verandah 
is to be restored os it was before, neg}eot of 
the judgment-debtor to finish it within the 
month ought to revive the decree-holder’s 
right to take the repairs into his owa hands 
e on the terms contained in the original decree. 


` Kemp, J.—1 conour. 





j The 9th June 1871. 


Present: 


Phe Hon’ble H. V. Bayley apd W. Ainslie,’ 


Judges. 


" TJmaleo lands—Lessee's righta— 
j Growing Indigo. 


1 
* Case No. 320 of 1871. 


Special Appeal from a decision passed by 

. the Subordinate gJudge of Bhaugutpore, 
dated the Bth February 1871, modifying 
a-decision of the Moonsiff of Tegrah, 
dated the £8th November 1870. 


Mr. L. G. Crowdie (Defendant) Appellant, 
|butit appears 


~ 


7 : versus 


Bhikdharee Singh and others (Plaintiff) 
: Respondents. ° 
Baboos Nil Madhub Sein and Khettur 
e Wath Bose for Appellant. 


Baboo Chunder Madhub Ghose for 
° Respondente. 


e 

Without the consent of the oo-sharers a lessee of 
maloe lands has no t, tn lien of the cropa 
which dre oapable of:beng profitably a ed for 
arrears of rent, to grow the indigo plant, which is 
valueless except when converted into the man 
Article Such a of crops is tangamount to an 
egtire alteration of eondition of the jom pro- 


_ * dinslis, «J.—Ix ethis case, the® plaintiff 
sagt fo restrain the defendant from * growing 
indigo on Innds which are the khood-kbast 

e ands of the pleintiff and on lends which 

eu? the ijmalge. ryotee lands of all the joint 
, proprietors in the yillnge, which, the plaintiff 
adept, d dan} had attempted to cultivate 


% 
e e e . e 
e e 
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damage is | by force. 
| bo 2 annas 


gundsng from another 
a little more than 5 annas. . 


| ijmalee. : 











4P 


The plaintiff states his*hare to 
15 gangahe in the whole vil- 
lage. e. . i 
The defendant holds lease of l anne 2 
ple from one share-holder and 8 an 17i: 
sharerholder,—zin ail 


Rujinge. 


" 


e The first Court gave" a decree to ihe 
plaintiff. 


The Lower Appellate Court has ordered, 
a remand with a view to ascertain precisel 
what lands the plaintiff alleged to be khood. 


khast and what lands he alleged to be 


In special appeal, it is contended that the 


| sulg ought not to haye been entertained as 


no relief could be granted to the plaintiff 
without depriving the defendant of his just 
rights in the ijmalee lands, and that the 
special appellant was perfectly entitled to 
use and enjoy the shares of the lande lensed 
to him in any way that suited him best ; 
further that if the» aultiyation of indjgo 
appeared profitable to him, he could not be 
restrained from growing it on the land by 
the other co-sharers, and that if.any injury 


arises to the other co-sharers they havé 
their proper remedy by an notion for damages. 
If no immediate ipjdry we 
from the cultivation of the ijmalee lands 


likely to arise 


with indigo, it would probably és ad Rable 
to leave the plaintiff to theremedy suggested ; 
fo us that there is an im- 
mediate injury in this way,—that the produce 
of the lands is hypothecated for the rent, 
and if the lands are cultivated with crops 
that are ordinarily grown upon thegf those 
crops are such as the share-holders, -M «hey 
have occasion to resori to the p [ of 
distraint for the realization of their rent, 
may profitably attach, bat if in lieu of such 
ordinary crops, the érop of indigo be substi- 
tuted, that crop becomes perfectly valueless to 
all but the particular peraons who have the 


Uu 


means of’ converting the plant into the | 


manufactured artic}e. e "T ae 


In a caso reported at Volume X, Weekly 
Reporter, page 171, it sas held by Mr. 
Justice L. 8. Jackson as follows :—“. A 
co-sbarer in landed property has no right 
to do any thing®whith alters the condi- 
tiop of the joint propert? without the’ con- 
sent of hise co-Bhnrers. Here, it is quita 
clear that the ume which the defendant 
proposes to make of thé joint property is 
one which entirqly alters if ’ ponditloty as 

e . Q L | 


ec ~ 


P7 
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‘Fegatds the other eo-sharers, and undér iBdt 
rolidg’he has no right tà maké this alterá- 
tiom : 
Iú tespect of tHe khood-khast lands, it 
* iè perfectly clear that the defendant can 
have go possible right. It has been *bbject- 
ed that the Lower Appellate Court sholld 
not have remanded the snit. The pleut 
‘in his plaint bas given no details of the 
Jands, and merely comes into Court for a 
«general declaration of the rights of the 
artles. The respondent’s pleader eventual- 
£ addressed us with a view to sustain that 
port. of the judgment whioh .direots & re- 
mand. Bat looking to the form of the 
plaint, we think that the remand was nun- 
necessary. 
,,, Setting aside, therefore, the order of re-, 
mand, we think that the order in this oase 
must be that the defendant be restrained. 
from growing or enusing to be,grown indigo 
on, the tymalee lands of the joint proprietors 
without the consent’ of all the proprietors, 
or without the consent of the ryote who 
hold tenures in the ijralee lands; and that 
in respect. of the khood-khage lands of the 
plaintiff, he be restricted from growing or 
causing td be grown indigo without the con- 
sent of the plaintiff. 


"We think the costs of this appeal should 
be pajd bg the special appellant. | 
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The 9th June 1871. - 


" - Present: 
and Ónocooo] 


'The* Hon"ile OE, Jackson 
Judges. 


Chander Mookerjee, 
jour d r Z E PUN . 
Registration in Oolleotor&te, Limita. 
tlon—EZfindoo widow—Assam, 


Case No. 1649 of 1870, 


Specidl Appeal from a decision passed by 
the Subortlinate Judge of Kamroop, 
dated the 138th May 1870, reversing a 
decision of the Moonsiff o Rurpstiak, 

9 


dated the. 18th February 1869. 
e 


, . Deepé Debia (Plaintiff) Appellant, o 


S E persus . 9 
Wobijdo Def (Defendapt) Respondent 
d . * e 
p . 


^ 
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Baboo Bhuggobytty Churn Ghio'se® for Ap- 
pellant. ° 


e 
No one for Respondent, 
In a suit & Hindoo widow for a declaration of 
asserted 


that.the entry of plaintiff's namo oonJotntly 


with defendant's was a declaration of at feast joint 


title such as nullified a plea of bar by limitation : e 


A widow under the Hindoo Law is entitled to suooeed 
«o her husband's property and to have her. namo regis- 
tered as proprietor. e 


‘The Hindoo Law for Bengal Proper, that is, the - 
bhaga, is applicable to Assam. T 


Jackson, J.—' THIS case was before this 
Court on a former occasion when it was 
remanded to,the Lower Appellate Court, 
certain errors in law having been pointed 
ont Jn its decision, and it was direoted to 
make further enquiry into the case and to 
pass a fresh decision upon it. The suit was 
by the plaintiff as the widow pf one Ram 
Deb for a declaration of her right and title 
toafertain piece of dhurmuttur land, which 
she alleged formerly belonged to her husband, 
and of which she asserted she had been 


| always in possession, but which the de- 


fendant had got registered in his own name 
os well as in her (plaintiff's) name. 


The defendant alleged that on the death 
of Ram Deb, his father succeeded to Ram 
Deb's property as his next of kin, and that 


| he and his father had been in possession 
| since Ram Deb's death; and that the plain- 


tiff was not entitled to any portion of the 
dhurmuttur land. 


The first Court came. to tha Sonolasion 
that the plaintiff and the defendant were 
each entitled to 8 annas of the land; that 
the property was family property and the’ 

and-fathers of the parties had beenfbrothers 
equally entitled to the land which devolved 
in equal shares on their descendants, the 
plaintiff's husband and the defendant. 

. ‘On revitwing this decision, the Assistant 
Comfnissioner nnd ‘Subordinate Judge of 
Burpettgh has come to he conclusion 
the playntiffs claim i$ wholly’ barr 

limitation. 
actually residing upon a portion of the land 


and holds a portion of it in her khas pos- 


*by 


| session ; but he finds shat the defendant bap 
been managing the property udo ast 30 . 
years since the death of th 

e 


e Q . 
Rulings. [Vol XVI. . 


He finds that the ‘plains is 


s | 
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. husband, and he therefore considers that 


the plaintiffs title, if any, had lapsed under 
the law of: limitation. 


Upon this point this special appeal is 
preferred to this Court, and it has been 
pointed out that the decision of the Lower 
Appellate Court is evidently wrong, inas- 
mach as the very fact of this lady residing 
actually on this land and holding in her own 
sole possession a portion of it, is sufficient 
eto prevent the bar of the law of limitation, 
at east as regards that portion of it which 
ia in her khas possession. Then there is 
the other fgot that the names of both the 
plaintiff and the defendant haye been re- 
gistered as proprietors of the land since 
the year 1264. Even thoggh previous to 
those years the defendant's father’s name 
alone had been registered, still such a hange 
having been made with the gasent of the 
defendant’s father proves ‘undoubtedly that 
the defendant’s father admitted that his 
- poasession of the land up to that time had 
not been independent of and adverse to the 
poni right. 


The entry of thé plaintiffs name don: 
jointly with the defendant's is a disti ct de- 
aration at least bot the plaintiff was 
jointly entitled to this land with the defend- 
ant, It is impossible, under these cireum- 
stances, to understand how the Assistant 
missioner has come to the conclusion 
that the plaintiff's claim is barred under the 
law of limitation. We set aside his decision 
on this point. 


There only remains then to consider the 
finding of the Assistant Commissioner on 
the merits It was pointed out to him on 
the fermer*occasion that he was wrong in 
stating that the defendant as a cqusin of 
the plaintiff's husband was his next of kin, 
find that he was entitled to succeed to the 
plaintiff? husband's property, the widow 
only obtaining maintenance from him. It 
was pointed out to him that this wag con- 

to ordinary Hindoo Law. The As- 
sistdnt Commissioner states in bisjadgment 
thgt Although it may be the law in Benga 
that a widow succeeds to her husband's 
eptate, still „that h is not always tbe 
: Hin Taw, inasmuch as uudbr the 
Bemeres School in certain cirqumstances the 
widow bas no right of succession to the 
bunsband's ET And I understand him 

t 


resume thit jt is possible it may not be 
“the lain Pet A 
*» e e 
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‘was not; 


only obtains a li 


Iuliugs. 


It does not appear that any of the parties 
in this qase ted. that the ‘ordinary. 
Hindoo Law did ngt apply : it dope not 
appear that the Assistant Commissjoner “had 
any ground for saying thnt the ordinary : 
Hindoo Law does not apply in the proVli noe, 
of Asfam. If the law differs in Assam, 
there must be some proof of that fact. It 
wight have been distincfly pleaded, but it 
and it might of course ba ve heen 
easily, proved, but there was no altempt to” 
prove it Itis quite true that the widow 

ifo interest in the property 
and that she is unable to transfer jt except 
for her life. But there seems to be no 
ground whatever for the presumption made 
by the Assistant Commissioner to the effect 
that the law in Assam ‘differs from the or- 
dinary law in Bengal. 


The widow is under the Hindoo Law 
entitled to succeed to her husband’s pro- 
perty, and is entitled to have her name re» 
gistered as the proprietor of the land." The 
first Court seems to have gone very care- 
fully into the rights of tbe parties, aud that 
Court came to the conclusion that the plain- 
tif and the defendant are esch equally 
entitled to 8 .annas of the disputed land. 
There is nothing in the decision of the 
Lower Appellate Court upon which we oan 
find that the first Cof was in any way in 
error in arriving at that concluajon. be 
are, therefore, obliged again to mt asid® the 
decision of the Assistant Commissioner and 
to restore the decision of the firat” Court. 


Each party will pay his own costs of this 
litigation. 


Mookerjee, J.—1 am also of opiniĝb that 
the Assistant Commissioner is wholly wron 
in dismissing the suit of the plaintiff. É 
cannot make out how the Commissioner 
thinke that the law of inheritance in Assam 
is different from the law prevalent in Ben- 
gal, $. e., the law of the Dya-bhaga. The 
defendant never raised that contention and 

naver plended that under either tbe *Mi- 
takshara or any other system *of low he is a 
preferential heir to the decedsed Ram Deb 
or that the widow is uo heir-at-law. The 
plen put forward appears to be that inasmuch 
as Ram Deb had at the time of*his* death 
bequeathed bis m@hare® to the defendant's 
father, the widow is not tntitled to succeed. 
This is not a,plea that the- widow is not an 
heir according *to the law prevalent in 
Assam, but it quite donsislnt *witb the 
law of Bengal Hu t, i tfe law of Sig 


| 4 e 
AO. Qd o im whiny Rkrokmkh kukáhe. [Vo AVE 


bhs a The irsi Court fourfd that the de- 
féndant has not been able to ‘substantiate 
his allegation of a beQüeát,' and thereforé 
gave & decree, of & moiety ‘of thé property 
` eto thee plaintiff In right of hér- husband. 
Where ue Assistant Oomrhissioher,got a 
erent Hindoo Law for Assam is not dt 


cléar lo me, ^... 


Jackson, J.--TP® Buit out of whiblf this - 
special appeal arised reldted to a 6 pie diard’ 
of mouzah Jumalpore. It seems that the 4) 
annas share of that mouzah originally be- 
longed to Digumber Singh, who diéd á great 
many years ago leaving a widow Balkoo 
mat. This widow survived hét husband for’ 
a very long time, and while in enjoytient of 
his property $eóms to hte alienated a latge 
{portion of it, dnd amohgat other things, she 
alienated to oné Raj Koomar in thé year- 
1842 her hn&b&nd's shara of the inóusali e 
jin quéstion. Tt further dppears that Digam- 
Ber Singh’s gr&nd-rephew, Deokoomitr; after- 


wards brought a suit to set asido various 








! T Wout 'alsd ‘tésltre thé decision of the 
ER xs reverib that vine Com- 
iasioner. Undèr thd cirduimdtahces of thé 
ches, cath party dhould pay his ow costa 
throughout, | 


renee, LEA 


d = ‘aiiénations made by Digumber's widow, and 
^ sie e ot & deotee in respect of part of the pro: 

x v: The 9th Jane 187). Pin for which he suéd, but did dot ‘obtain 
j | -|a dectee in respect of mouszah Jümalpore. 

vo 5.504, Present: > T Being didsiltisfled with that decree, he madé 
n appeal to «he High Oourt and obtained 


t, i 


roti the High Court’a futthér deòree, büt: 

obsah Jumalpore wos not included in his 
appedl į ahd he; consequently; obtained no 
relief as to.that mbuxah. 


is 

Raj Koomar, the alienee, bad three sons, 
Dowlut Kooer, Bhagwan Dutt, and Oottum 
Narain ; and it was in execution of & déóree. 
against Hurbunsee, the widow of Bhugwan 
Dutt, that certain parties including oné 
Nuseeb Lall, plaintiffs’ vendor purchasé 
her right, title and interest in the moüzah ; 

d the plaintiffs allege that by uec ae 
Pos one of the three, brothers m 
Kooer, the other two, Bhugwan Dott gn 
Oottum Narain, became ‘solè owners of the’ 
4 annas share, and consequently Bhugwan 


The Hon’blé L. ‘S: Jackson aud A.'G. 
' " Macpherson, Judges: 

Va "I i (3 a, @ i ' YI da 
m ,'Bvidence--Iasues—Procedure. 


Case Nó: 2247 of 1870. 


Specidl Appeal from & decision passed by 
the Subdrdinate Judge of Sarin, dated 
` th 1995 August 1870, reversing a deci- 
. sion of the Moonsiff of that Diittiot, dat- 
* 'éd the 12th Marck 1870. 


M'uxboot Singh and others (Defendants) Åp- 


IM 


e. petant, Datt’s: share became 2 annas, and that there- 
tee” TUE s fore-what Nuseeb Lall paroh sod was one- 
Pu , orius fourth of two annas, or the ë pie skare to, 

UE ETE Es hioh this suit relates. 

Musssmat Chunder pes Kooer (Plaintiff) Ww ! au ! ; « 
Respondent. | ^| ‘The defendant in this suit was one Dares 


Singh ; and his allegation is that he hes beer 
holding the disputed share of this, mousah. 
under a title, of which the origin is not dis- 
closed, for the last 20 years ; and he farther 
alleges that he obtaiue from Deokoomar, 
the grand-nephew of Digumber Singh, a 
ladgvee or ratification of his alle title : 
he therefore alleges that plaintiff's suit °is 
barred py limitation, and@also that he, dg, 
fendant has a good tit . ° ° 


| Mr. R. T. Allan for Appellanta. 
1 2 . 3 A 
Büboo Mohesh Chunder Chowdaty for Re: 
e  sbondent,’ i 
. Tn a suit for possession of of land where defend- 
nt dati ilaia ind Beni pes tedly 
diedlobed that his possession ' was that of a res ase 
t e e. . - S 
, Han that jt wag impossible for the Court 
‘ovérlodk that testimoyy and that it was its dyty 
frame an issue, fnd -expressly onthe faot of mort- 


and proylde for the rights ef the mort ; for 
preps i vira f to subsist in d ant, the 


‘plamtiff pos- 

-porion but shou be 1eferred to a suit ly framed 

oerion hu y properly 
e 


e * ' 
Upon this case gojag to trial the defend- ^' 
ant’s witness, Ram Pershad Lall, his own ° 
putwaree, seems to have very unexpectedly 
disclosed that the possessiof of the pees 


p ant was the possession ef a mortgpges. e 
2 e ` ° e 
° e 
v e i » e z . 


-— oe 
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. Witness did not state, nor was it in any way | the defendant 


proved, who granted the mortgage, when it 
commenced, er what the circumstances of it 
were: 

The yMoonsiff finding the allegation of 
mortgage to be correct dismissed the suit ; 
but on appeal, the fact alluded to above 
coming out upon the evidence of the defend- 
ant himself, the Court below, ophsidering 
the plaintiffs title to be proved, qnd also 
e cousidering the possession of the defendant 

to have been of a character not adverse to 
the plaintiff's right, gave 2 decree to the 
plaintiff, observing, however, that it would 
not be prejudicial to the rights of the mort- 
gagee: and that decree was stated to be 
one for proprietary possession, 


&inst ihis' decisión, the defendant lias 
ap lod specially. He contends that the 
plaihtiff lavibg sued to recover possession 
must prove that he or some person under 
whom he claims was in possession within 
12 years of the commencement of the suit ; 
and further (and this is the point upon 
which the most strenuous contention has 
been made) that the lower Court in fingling, 
as it did find, that the defendant had been 
in possession as tiottgdgee, found some- 
thing which was nof alleged by either party, 
aud consequently a matter upon which.-the 
parties were enot at issue. It is also oon- 
tended that the Court below wrongly con- 
atrued thb decree of the High Court. 


As to the deeree of the High Court, ‘I 
think it quite clear the defendant is not en- 
titled to rely upon it. Jumalpore was not 
included In the appeal, and consequently no 
relief was given in respect of Jumalpore; 
And of course Deokoomar; who never set up 
his,title 40 that mouzah, was'not competent 
to give any ladavee or otherwise ratify the 
defendant's title. 


Upoe the question of mortgage, I con- 
ceive that the lower Court could not shut its 
eyes to the evidehce adduced by the defend- 
ant himself. Whén «the defendant had 
shewn what the character of- his possession 

‘Ae, ft would be impossible for ^the lower 
ourt to overlook that testimony an 
the plaintiffs to beéarred. At the pme time 
ithsems tome tha@the result of éhe trial 
bob bis cásó ib extremely unsatisfactory. If 
thé decision of the Court below were to be 
considered as a judgment declaratory of the 
qplaintifi’s tii, but refusing him possession 
* on thg i ‘of a mortgage subsisting in 
* , è > 
: à TES 


* 
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that would bea finding that 


' the defendant Bid good and ‘valid mort- 


gage, and embarrassment might arise: on 


bold | 


the otber hand, if the deoree be allowed to 
stand as it is, it would be a deqree of which, 
the plaintiff might be entitled td tske dut 
Rien and obtain possession of the pro- 
perty. It seems to me that, upon. the fact 
af mortgage being disclosed, as it was, by 
defendant's witness, it was the duty of the 
Court to frame & fresh issue on the subject 
of that mortgage to 
any mortgage in the defendant; how it arose, 
by whom it was granted, antt what the 
circumstances of it were; and tò have 


found expressly upon the fact o mortgage 
e - 


and to Have provided for thd tighüà of 
mortgagee, 


I think, therefore, the decision of the 
lower Court must be set aside, and th 
must be remanded to the Subordinate Judge 
in order that an issue may be ed upon 
this point and a decision given upon. the 
facts which may be found. | 


. It is quite clear thet if q mortgage- be 
found to subsist in the defendant, the plain- 
tiff cannot in this case recover a decree 
for possession of the land, but mast be te- 
ferréd to a Suit propérly framed for redemp- 


tion. 

Of course, it will be undététbod that IE 
is quite open to the Subordinate Judge to 
find whather there is x mottgsge of not; 
No issue was frained upon the point, dnd 
it 1s entirely open to the. Court to find: upon 
the issue which will be now raiséd, 9 e i 


I may also add that it does nót appear 
that a clear finding was arrived at on the 
alleged sale by Deokoomar’s son Dowlat 
of his shate to his two brothers, 


The plaintiff; wHo alleges that Bhagwan 
Datt’s share was 2 dinis inajead of some- 
thing leas, which it would be if that sala: 
were not made out, must of course prove 


whether there was - 


° ~e 


that fact. 


Costa of the special gppeal mast follow: 
the*result. * ' 


e 4 
e ` e e 


Macpherson, d concur? ; 


a , 





The 12th Jane 1871. 


4 e 


Present : 


The Mop’ble G. Loch and Dwarkanath 
Mitter, Judges. . 


Hxecution — Hale — Purchase by 
f i decree-holder, 5 


Case No. 55 of 1871. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Nuddea, 
dated the 7th January 1871. 


| Khellat Chunder Ghose (Deeree-holder) 
Appellant, 


vorsus 


Keshab Chunder Paul Chowdhry (Judg- 
ment-debtor) Respondent. 


Mr. R. T. Allan and Baboo Romesh 
Chunder Mitter for Appellant, 


Baboos O Chunder Bose and Grish 
Chunder Banerjee for Respondent. 


Where the decree-holdet is himself the purchaser at 
a sale in execution, there is no reason why he should 
noo pead ol paying the pmiée in cash, grve receipts 
for the amount dne to him under his decrees, suppobi 


Ent to eover the amount for 
the sold, 


Lock, J.— Looxma at the terms of the | 


deoree, it appears to us clear that the decree- 
holder, now appellant before us, is entitled 
to recover interest up to the date of realiza- 
tion of ehe amount of the decree, or in this 
case upto, the date on which the sale of the 
property of the judgment-debtor was con- 
firmed, provided that the whole sum does 
not exceed the amount of penalty awarded 
by the deoree, namely, 40,000 rupees. We 
seo that the sum of rupees 81,768 which 
is mentioned in the proceedings of the lower 
Court was tbe sum whioh was entered in the 
petitien of the 8rd of April 1867 pat in 
by the "deoree-holder when he asked for the 
sale of the judkment-debtor’s property ; and 
' looking at the terms of the judgment, we 
“ee np reason why the interest should not 
allowed fo run from that date up to the 
date of the Judge's jfrocefding confirming 
the sale. A 
An objection in the shape of a cross‘ap- 


„peal on the pam of the resporfflent has been 
Traishd to the preceedings aa Court below, 
, . 
e 


°. : 







e 
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|eaused a re-sale of the property to be made, 
because the deoree-holder whoehimself pur- 
chased the property, instead of depositing 
the purchase money in cash, paid ihe same 
by receipts for the amount covered tby the 
two deorees held by him. j i 


We do not think that this is a valid ob- 
jection to the sale. There does not appear 
to us ta be any reason why, if the decree- 
holder had decrees sufficient in their value 
to cover the amount for which the property 
was sold, he should not, instead of paying 
the purchase money in cash, giye receipts 
for the amount due to him under his deoreee ; 
ond as no materin] injury has been done to 
the judgment-debtor by the sale of his pro- 
perty, we think the cross-appeal shold be 
dismissed with costs, and the appeal of th 
decree-holder gs to interest should be dorad 
with costs, 


Two gold mohurs will be allowed as plea- 


‘| der's fees both in this appeal and in thé : 


+ 


cross-appeal. 
Meter, J.—I concur. 


SS 
i - % 
1 The 12th June 1871. 
Present: . ^s 2 


The Hou'ble G. Loch and Dwa:kanpth 
Mitter, Judges. 


Attached property—Manager—Hre-' 
cution. 
Caso No. 115 of 1871. j 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Gym, dated 
the 28rd February 1871. 


Din Dyal Lall (Deoree-holder) Appellant, . 


versus d 
Ram Ruttun Neogee (Judgment-debtor) 
Respondent, 


Mr. R. T.*Allan and Baboo Ni Madhub 
° Sein for Appellant. - 


N f ; 
: o one for Regfondent. a, 


The fact of a having been afpointed 
realize fhe profits of a pro Tre 
certain decrees (even th ‘the appointment should 


have been contirmed by the High Court) is no bar toa 


Judge, on the application of another, docree-ho]der, g 


inquling into the state of the property and passing 
proper orders, and, ahonld lie find that the ate | 
. 
` . o E 
e i e e 


to the effect that the Judge ought to have . 


: @ 
_ 1871.) Civil 
"insuffidientPto satisfy all the decrpes within a resson- 
able time, causing Mis decree to be executed in the 
usual way. 


Loch, J.— Wy are of opinion that the 
Judge istin error in thinking that he can- 
not proceed with this case. It appears that 
on the application of certain decree-holders, 
a manager was nppoiuted by the Subordi- 
nate Judge on the 8th January 1870 for the 
management of the property of the gudg- 
enent-debtor and for the liquidation of the 
debts due to them. The petitioner now be- 
fore the Court had a decree outstanding at 
that time; but, as we ate told by his 
pleader. he did not consent to the appoint- 
ment of the manager. On the 28rd August 
1870 he obtained another deoree for rupees 
62,705, for which he took out execution on 
the 12th December 1870; but the Judge 
refused to proceed with the cage on the ob- 
jection of the jadgment-debtor who stated 
that as a manager had already been appoint- 
ed to take charge of his estate, and as from 
the profits thereof the debts due to ali the 
decree-holders would be liquidated, the pre- 
sent decree-liolder could not proceed against 
his, thé jadgment-debtor’s, property: ‘and 
the Judge cousidering that the appointment 
of the manager by &he Subordinate Judge, 
which appoiutment had been confirmed by 
the High Cougt, prevented him from pro- 
ceeding any further in the case, refosed to 
take any steps to bring the property of the 
judginent-debtor to sale. 


The petitioner states that he offered to 
show to the Judge that the profits of the 
estate of the debtor were quite insufficient 
to satisfy the decrees for the liquidation of 
which the manager Was appointed, as well 
as the decjee now in question, and aleo s&n- 
other decree which is the subject of an ap- 
peal to this Court, No. 114 of 1871; and 
lnt the Judge did not emquire into these 
points qajmply because a manager had al- 
ready been appointed and his appointment 
was confirmed: by the High Court. We do 
not think that the appointment of a manager 
in the other cases will necessarily prevent 
the Judge from enquiring into th state of 
tHe property. He can call upon the manager 
to show what are tbe profits of the estate ; 
duw@ if he ffnd that&hey are insuffigent, he 
may? notwithstanding the appointment of 
the managet, pass such orders as he may 
think proper. Ofcourse, on the defendant's 
pers the Judgeemay, if he think fit, 

direct the *nanager now appointed to 
liquidkte o amounbof this decree. 
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The case will, therefore, be sent back to 
the Judge to consider the evidence produced 
before him, and to pass such orders as"he 
think fitas to the enforcement of the de- 
oree, should he consider that the dgqree- 
holder is entitled to execute it. The ap- 
pellant will get his costs of this appeal, the 
pleader's fee being assesged at one gold 
mohur. 


Mitter, J.—I am of the same opinion. 
The order of the Subordinate Judge bear- 
ing date the 8th of January 1870 cannote 
be & legal bar to the present application, 
which is an applioation for the execution of 
a decree not covered by that order. Of 
courge, it is quite open to the Judge ta see 
whether the amount due under the deeree 
now sought to be executed is likely to be 
realized, within a reasonable period of time, 
from the proceeds of the attached property ; 
but in that case he would be bound to hear 
all the objections ‘of the deoree-holder and 
to give him sufficient time to produce evi- 
dence in support of those objections. Shoald 
the Judge, however, be of opinion that 
there is no probability of that amount be- 
ing realized within a reasonable time from 
the proceeds of the said property, the de- 
cree-holder would be undoubtedly entitled 
to have his decree ggecuted in the usual 
way. 


1 


If the present decision of the Judge "Were 
upheld, the decree-holder would have run 
the risk of seeing his decree barred by li- 
mitation, whilst the manager appointed under 
the order of the 8th of January 1870 is en- 
gaged in realizing the amounts due under 
the decrees to-which that order referte 

eos. 


'The 13th June 1871. 
Present : 


The Hon'ble F. B. Kemp and F. 


A. 
Glover, Judges, : 


e 
Date of suit—Amended or returned 
plaint. 


In the matter of 
a 9, 


,Ehellat Chunder Ghose, Petitioner, - 


Q^ oen 
Nusseebunnissa Bibee and others, Opposite 
, Barty. | "sw 


A 
^ 


"a 
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Baboo Romesh Chunder Alitter for Peti- 
tionef. 





Baboo Doorga Mohun Doss for Opposite 
ES Party. 

The date of a suit must be taken to be that on which 
the plant was filed, and not that on which 
it was filed in another Court either as an amended 
plaint oras a plaint returned to be filed in that 

i 

' Kemp, J.— T8 is an application on the 
part of Khellat Chunder Ghose, who was the 
defendant in a suit brought by the opposite 
party under Section 15 Aot XIV of 1859. 
The plaintiffs, the opposite party, brought 
their suit in the Moonsif's Court valuing 
it at rupees 998 which would be within 
the jurisdiction of the Moonsiff. It was, 
however, found out by the Court or by 
the officer of the Court that the plaintiffs 
had made some olerical error in calculating 
the mesne profits and that on a praper cal- 
culation the valuation* of the suit was more 
than rupees 1,000. The Moonsiff, therefore, 
under Section 80 finding that the amount 
or estimated value of the olaim as stated by 
the plaintiffs was beyond the jurisdiotion of 
his Court, returned the plaint to the plain- 
tiffs in order to its being presented in the 
proper Gourt. "The plaintiffs then presented 
the plaint in the Court of the Subordinate 
‘Judge, and the Subordinate Judge tried the 
Gase and gave the plaintiffs a decree. 


_ It is now contended by the applicant that 
the Spbordinate Judge had uo jurisdiction to 
try- tbe case, and that therefore his proceed- 
ings being without jurisdiction must be 
quashed. The ground taken is that when 
the suit was brought in the Moonsiffs Court, 
Act XXVI of 1867 was, in operation, and 
that, under that-Aot, 20 times the net profits 
of the subject-matter of the suit would be 
‘the proper valuation, or rather that that. 
would be presumed to be the market value 
unless the comMrary was shown, but that 
when the plaint was presented in the Subor- 
dinate Judge's Court, Aot X X VI of 1867 was 
no longer in operation and that the Áct then 
goveraing the valuation wns the new-Court 
Fees’ Act, Act VII of. 1870, and that under 
Neotion 6 Clause d5 of that Aot the valua- 
tion should be 14 tmes such ‘net profits ;«hat 
valuing the suit according to that stafidard 
the valagtion would be undef rupees 1,000, 
afd thereforeeander Section 6 Act VIII of 


1859 tHe suit ought to Mire been instituted: we discharge this rule with costs. 


e , 


- 


* 


M n : 


i | i 
LÀ 


* : 
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in the Court of the lowest grade c@mpetent ° 


to try it, namely, the Moonsiffs Couré, and 
that for these reasons thd Subordinate 
Judge's decision must: be held to bè a deoi- 
sion passed without jurisdiction. 


On the other side, it is contended by the 
pleader for the opposite party, who bas been 
called upon to show cause, that although there 
are no decisions of this Oourt precisely in 
point,*there are many decisions which the 
pleader called our attention to,which are to bee 
found in Volumes III, V, VI, and VII of the 
Weekly Reporter, pages 207, 89, 157, and 
20, which have held that the date of a suit 
muet be taken to be that of the filing of the 
plaint originally, and that in caloulnting 
whether a suit is barred or not, the Court 
must look to the date when the plaint was 
originally flled, and not to the date when it 
was fled if another Court either as an 
amended plaint or as a plaint returned to be 
filed in that Court. The plender also, and 
we think with some force, argued that if- 
under the statute of limitation which isa 
very stringent law the Court has ruled on 
several ovcasions that the date of the filing 
of the original plaint is to be considered as 
the starting point, therefore, reasoning by 
analogy, the Court ought in this case to hold 
that the Subordinate Judge had jurisdiction 
innsmooh as at the time theeoriginal plaint 
was filed under the stamp, law then in opera- 
tion this suit was one which was not cogni- 
zuüble iu the Court of the Moonsiff bat was 
cognizable by the Subordinate Judge. He 
also brought to our notice that if the Court 
were to hold on a purely technical point of 
this desoription that the Subordinate Judge 
had no jurisdiction, ‘the plaintiffs, the oppo- 
site party, would have no remedy under 
Seotion 15 Act XIV of :1869* inasmuch 
as any suit now brought under that Section 
would be barred. : 


We think on'a eareful consideration of 
the whole case, that we ought to apply 
the decisions quoted by the pleader for 
the opposite party, aud rule by analogy 
that in this case the date upon whioh 
the suit must be assumed to, have n 
filed was the date upon which it was pnt 
in origjpally in the Masneiff*s Court; and 
at that «ime there can“e no doubt thafthe 
Subordinate Judge on the valuation mer 
Aot XXVI of 1867 had jurisdicton and the 
Moonsiff had nojurisdiction. We, therefore, 
think that it wonld not be riget to set aside 


the decision of the Subordihate podge and. 
"EE s 
e : e 
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The 18th Jufle 1871. 
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Present: 


The qr’ ble G. Loch and Dwarkanath Mitter, 
Judges. 


Judgment-debtors—Joint and several 
liability—Release—Oontribution. 


Case No. 110 of 1871. 


Miscellaneous Appeal from an order passed 
by the Judge of Shahabad, dated ihe 4th 
April 1871. 


Sheo Chura Lall and another (two of the 
Judgment-debtors) Appellants, 


CCrius 
e 


Ram Surun Sahoo (Deoree-holder) Respond- 
eat. 
Mr. Mun Mohun Ghose and Baboo Romesh 
Chunder Mitter for Appellants. 


e 
R. E. Twidale and Baboo Chunder 
Madhub a a for Respondent. 


Mr. 


The fact of & decree-holder giving a release to one or 
more of ths ent-debtors who were jointly and 
soverally liab ot a against 
the others for the balance d 


Ang Abor paying more than his share is entitled to 
sus his co-debters for contribution whether a release 
has been granted or not. 


Loch, J.—Tue objection taken in special 
appeal before us is that the deoree-holders 
in this case, who had obtained a decree jointly 
and severally against certain debtors, have 
made an"hrrangement with two of the debt- 
ors and have given them a release under 
that arrangement; that consequently the 


" decree-holders cannot proceed to realise the, 


remain@er from other debtors. 


We eee no sufficient ground for this objec- 
tion to the execution. The mere fact that 
the decree-holders have realizedea portion of 
the decree from one or two of the debtors 
who ere jointly and severally liable, could 
toj prevené their going against Any of the 
others.fomthe balance due to them ; and even 
if*they had, as stated in this case, g?ven one 
or more of the debtors a release, yet that 
would not, e think,,be sufficient to prevent 
 *heir proceeding against the others to re- 

Ag rgthe balanco dge to them. 
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It has been urged that if the decree- 
holders be allowed, after having given ^ fe- 
lease to some of she debtors,.to pfoceed 
against the others, there would be a difficulty, 
if a case for contribution were branght, ip 


Trealiging any smn from the other debtors 
who have been released, 


We do not see bow* the action of the 
decree-bolders can in any way affect the 
rights of the debtors as among themselves, 
If any debtor psys more tban his share, 
he will, whether the decree-holders have 
or have not given a release to any of the 
other debtors, be entitled to go against his 
co-debtors for contribution. 


” We think, therefore, there is no ground 
for this special appeal, and accordingly re- 
jeot it with coste. 


Mitter, J.—I am of the same opinion. I 
do not see how the appellants in this case 
have been prejudiced by the arrangement 
they complain of. Ofcourse, they are en- 
titled to claim the futl benefit of the payments 
made under that arrangement, as payments 
made in part satisfaction of the joint decree. 
But beyond this, I do not see any reason why 
they should be permitted to avold their lia- 
bility for the balance, when the decree-holder 
could have executed the whole decree against 
them if he had thought fit to do ap. a 


The 14th June 1871. 


Present: , gi 
. ^ 4» 
The Hou'ble F.'B. ‘Kemp and F. A. Glover, 
Judges. 


JHeversioner—Oause of action—Legal 
necessity. 


Case No. 48 of 1871. ‘ 


Special Appeal from a decision passed by 
the Judge of Patna, dated, tke 2nd Nov- 
ember 1870, reversing a decision of the 
Subordinate Judge of that District, dated 


the 261k July 1870. i x ~a 
Bisto Beharee Sahoy (Plaintif) Appellant, . 
P . versud 


Lalla Byjnath Perahad and? othéts (Defend- 
ante, Respondents. 6 


F © 
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Civil 


-Buboos Mohesk Chunder ‘ChowdAry and 
Hem Chunder Banerpes for Appellant. 


Baboo Debendro Narain Bose and Moos- 
e shee Mahomed Yusoof for Respondente, 


Ina git bv a reversloner to set aside a sale In 
execution of a decree agamst a Hindoo widow, plain- 
tiffs cause of action depends on whether there waa ] 
necessity for the widotr’s incurring tho debt oh 
burdened her husband's estatp; if there wes, the ontife 
estate would pasa; if not, ber life interest only, 


. Glover, J.—T ua plaintiff in this case sues 
for a declaration of his right to certain an- 
cestral property as next reversionary heir, 
end also to have it declared that a sale of 
that property made in execution of a deéree, 
in which the defendant became the pur- 
‘chaser, was invalid as against him, ‘the 
reversioner, 


The property in suit originally belonged 
io one Puriag Narain. Puring died leaving 
a widow, Bhugwanee, and two daughters, 
Kishen Pearee and Luchmee Pearee. The 
eos in this case is the son of the eldest 


aughter of.Poriag Narain, Kishen Pearee, 


and consequently the grandson of Puriag 
Narain. 


\ 

lt appears that the widow Bhugwanee 
ón the 16th of March 1858 took a loan of 
‘rupees 16,000 from three persons, Ram 
Nath, Bheekoo and Balatun, on a sur-i- 
peshgge af the property now in dispute. 
Ram Nath assigned his interest in the szur- 
i-peshgee to one Munnoo Lall who, not 
being able to get possession of his share, 
brought a suit against the widow to recover 
the money advanced by him. He got a 
deoree, and jn execution of it the sale 
whioh as now the subject of ‘dispute took 


place on the 8rd of August-1869. 


The plaintiff's object is to bave it declar- 
ed that that ssle is as against him, the 
reversioner, an illegal sale, not having been 
made for any of those necessities which the 
Hindoo Lnw allows. ` 


Tite, substanjlal defence was that there 
were such necessities, and that the sale was 
therefore a good sale. f 


"- The Court of first instance deoreed for 


the plaintiff. The Subordinate Judge con- 
sidered that no necessity 
and that the sale was not binding on the 
reversionary heit. He mpde *an order, 
therefore, to the effept that pagsession under 
the sale sould Jast only during the widow's 
lifetime. 


D ei B l 


~Y . 
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find been proved. 


The J udge, on appeal, without gome iuto - 


the merits of the case, decided that the 
plaintiff had no.cause of actioifPand that his 
suit ought never to have been registered. 
He held that as only the right title and in- 
terest of the widow, Bhagwanea, pesed at 
the auction sale, and that such right, being 
the right of a Hindoo widow, was only a life 
Interest, ethe plaintiff wos not in any way 
endamaged and had no right to bring the 
suit. "This decision appears to qs wrong for 
the very simple reason tbat whether the 
plaintiff had or had not a cause of action, 
‘on account of the execution sale, wonld 
depend entirely upon whether «he widow 
had at the time she incurred the debt whioh 
burdened her husband's estate such necessi- 
ty for incurring that debt as the Hindoo 
Law contemplates. If she had, and if such 
necessity had been established, her right 
and interest would have included the entire 
estate which would have passed under the 
decree to the purchaser in execution ; whilst 
if she had sold without such necessity, then 
all that would have passed under the sale 
would have been her life interest ; and before 
it coyld have been decided whether or not 


the plaintiff had a oaase of action, it mnat - 


firat have been decided whether or hot there 
was any legal necessity *for the widow to 
incur the debt. 


The oase, therefore, must be remanded to 
the Lower Appellate Court for a decision on 
this question. Costs to follow the result. 
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- Thel4th Jane 1871. 
Present : 


The Hon'ble L. B. Jackson and A. G. 
Macpheraon, Judges. 


Section 10 Act VI (B.O.) 1862 Juris-" 
diction—Oollector—Ojvil Oofirt. 


Case No. 1975 of 1870. 


Special Appeal from a decision passed by 
the Judge of Dacea, dated the 81st Ma 
18/0, reversing a decision of the Suot 
dinata, Judge of that eDisti ict, dated t 
17th duly 1869. ° E A 


J.-P. Wise (Blaintiff) Appellant, ° 


versus : 
Lakhoo Khan and others XDefgndants) : : 
Respondents, 27 1 
e . e m 


° * : 
Rulinge. [Vol XVI. — 
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case as this to determine a title:on which 
a cloud had been saised by the prooeedings 
of the Collector, and to try whether" the 
defendant had & valid mokurruree or not, 


I think, therefore, that the case hist go 
back to the Zillah Judge in order fhat he 
May assume jurisdiction and try the case de 
ROO, 





Baboo Ram Churn Alitigr for Appellant. 


Baboo Chunder Madhub Ghose for 
Respondents. 


On an application to measure the lands of a parti- 
cular the Collector 1s not empowered by Act VI 
B, O.) of 1862 to determine summarily the character of 
every holding upon that estate, but only to inquire how 
and whom every of lend therein is held, 
and what rent is payable in respect of such |and. 


In the erent of a Golleotor’s recording that particular 
t ts clanned to hold as Wiokurrureedars, a OM] Gourt 

e have jurbediction to determine a title on whioh 
& cloud had cast by his proceedings. 


Macpherson, J.—1 concur. 





The 14th June 1871. 


Present : 


Jackson, J.—lr appears to me that the 
Judge haseimproperly deoided in this case 
thatthe Civil Court had no jurisdiction 
over it. 


The provision of law on whieh he bases 
that decision is that part of Seotion 10 of 
the Bengal Act VI of 1862, which after 
declaring that in certain ciroumstances the 
Collector ‘‘ shall prooeed to ascertain, deter- 
' mine, and record the tenures aod under- 
** tenures, the rates of rent payablein respect 
* of such lands, and the persons by whom 
“ respectively the rents are payable," towards 
the olose of the Section states that * the 
“ decision of the Collector on all matters 
“enquired into anl determined by him 
“ander this Section, shall be final, unless 
“the snme shall be reversed on appeal 
* therefrom tothe Civil Court.” 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


BEeasurement— Procedure — Section 
Act Zof 1859. 


Case No. 2858 of 1870 under Act X of 1859. 


Special Appeal fram a decision passed by 
the Judge of Dacea, dated the 21st June 
1870, reversing a decision of tha Deputy 
Collector of that District, dated the 29th 
Maroc 1870. 


J. P. Wise (Plaintiff) Appellant, 
^ @ 


verius 
It is supposed that in that sort of inclden- 
tal way the Collector was empowered to|  Bansee Shaha and another (Defendants) 
determine finally, unless on appeal took Respondents. 
place against his order to the Civil Oourt, . 
the rights of all parties holding land in the Baboo domein A Mitter for Appel- 
estate which was to be aT as between ° r 


* 
Baboos Sreenath Doss, Chunder Madkub 
Ghose and Sreenath Banerjee for Re- 
spondenta, . 


E OE measurement under Section 
10 Act VI (B. C.) of 1862 ts interfered with by a third 


prr ris e end) the propor course for the Col- 
ector 1s to hold his hand leaving it to the parties to seek 
their remedy tn the Ctvil Court. 


The fact of a s land ha been 1 d 
the provisions T Metu rp rapes his 
right to intervene under Section TY X. of 1859. 


Loch, J.—W see no reason to interfere 
with the order pnssed by the Judge. below. ~a 
It has been urgeg before us tbat the order 


of the Judge is erroneous, because the landa 
for, the rents of which the present suit has 


them and the szemindar; that is to aay, 
that as the result of an application to mea- 
sure the lands of a particular estate, the 
Collector should be empowered end required 
eto determine summarily the character of 
every hglding upon that estate. 


It appears to me that the legislature 
meant nothing of the kind, but only meant 
to empower the Oolleotor to enquire into 
the state of the faots, that is tb say, how 
efery portion of land in the estate was held, 
by whom held, agd what rent was then 
payable in *reepeot ef such land. Jt might 
‘be pÉoper*for the Collector to record that 
particular tenants have claimed to hold as l 
mokurrureedars, but I do not think he would | eee instita were measured ander the 
à cómpetent,to determine whether they were | Provisions of Section 19 Ao, VI, of 1862, 

okurrorgedars? or no. I think the Civil |B- Os and beiug so the assegament made by 
Osu? w d haveejurisdiotion in- such a! Order of the Ooligg tor mast be considered 

e . e 
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' binding on the tenant, and consequently the 


plaintiff is entitled to «eoover. It is also 
contended that the lands having been as- 
seased under Act VI of 1862, no one could 
be allewed to intervene in this case, and 
therefore the Court should not have, heard 
the claim of the intervenor. Itis further 
contended that the intervenor did appear 
during the time of the measurement ; ahd 
though he claimed other lands which were 
given up to him, yet he did not lay any 
claim to this particular land. 


Now, whether the intervenor did or did 
not appear at the: time of the measurement 
is a matter of very little consequence as far 
as ihe present suit is concerned; because 
we do not see how the intervenor could 
under Section 10 have obtained any order 
from the Collector with regard to the land 
claimed by-him. There is nothing.in that 
Section by which the Collector is empower- 
ed to determine whether the land belongs to 
any pafticular estate or not. ‘Therefore, 
in a case where the Collector finds that the 
progress of the measurement is interfered 
with by a third party claiming the land as 
belonging to his estate, the proper conrse 
for the Collector to take would be to hold 
his hand, leaving the parties to seek their 
remedy in the Civil Court. In this case, 
however, there was no intervention with 
regt ie this particalar land, but we do not 
think, because this land was measured under 
the provisions of Section 10 Act VI of 
1862, B. C., therefore a third party cannot 
in the present suit for rent be allowed to 
intervene under the provisions of Section 77 
Act X of 1859. It appears to us that it 
wag ever intended by the*provislons of 
Seotion 10 Act VI of 1862 totake away 


` the right which the law has given to parties 


S 


to intervene under Section 77 Act X of 


1859, or to take away the protection which | 


|t was intended to give to the tenunts under 
that Section. 


Under this view of the case, we think 
that the order of the Judge is perfectly 
correct, We therefore dismiss the special 
appeal with Sosts. ` 


Aliter, J.—l am of the same opinion. 
There, is, nothing in Act VI of .1862 to 
prevent the respondent from appearing in 
this case as an intgrrenor under Section 77 
Act X of J859. There was no adjudication 
in the former case between him and the 
special appellant with refegence to these 
lends, nor coQjd there be any under Act V1 
of 41994 e 


' . 
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, The Mth June 1871. 


Present: ° 
The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. d 


Hindoo Law—Alienations—Ground of 
tic ' necessity, 

Specigl Appeals from a decision passed by 

the Subordinate Judge of Gya, dated 


the 28rd August 1870, affirming a deci- | 


sion of the Moonsiff of that District, 
dated the 81st December 1869. 


Case No. 2691 of 1870. 


Lalla Gunput Lall and others (Plaintiffs) 
Appellants, 


Cersus 


Mussamut Toorun Koonwar and others 
(Defendants) Respondents. 


Baboo Ram Chunder Mitter for Appellants. 


Baboo Nil Madhub Sein for Respondents. 
á Case No. 2694 of 1870. 


Chumun Lall (one the Defendants) 
Appellant, 


versus e 


Lalla Gunpat Lall and others (Plaintiffs) 
^ Respondents. 


Baboo Nil Madhub Sein for Appellant. 


Baboo Kalee Mohun Doss for Respondents. 


The shradh of the widow's husband, the marriage of 
his daughter, the maintenanoe of his grandsons, and 
debts are admitted by 
Hindoo law as legitimate grounds of necessity for 
alienati * ° 


ong, 

j 
Kemp, J.—Ix No. 2691 the plaintiffs, 
and in No. 2694 the defendants, are special 


appellants. Tuking the case of the plaintiffs 
first, No. 2691, the ground of appeal is this, 


that the Lower Appellate. Court having . 


found that the kobalah is invalid according 
to Hiudoo Law, it should have decreed the 
petitioner's claim to the extent of declaring 
the Bale ns not sanctioned by law. a 


On terning to the qMision ef the Lower 
Appellfte Court, we find that she Sabor- 
dinate Judge has not distinctly declfred 


that the conveyance executed by the widow . 


was not binding beyond the widow's life, 

although he has found thatthat conveyanéb 

was executed for causes not alloWableby the ` 

2 e n 

e : e 
e im 


e * ; 
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- HindoodLnw ; and if tho 


* wm 


' ! 
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urt had been dis- 
posed to confirm the judgment of the Lower 
Appellate Cofrt, no doubt we should have 
had to modify that decision to this extent, 
namely, to: deolare that the reversioners 
were not bound by the conveyance executed 
by the widow; but on the appeal of the 
defendanta, No. 2694, we think that the 
caso must be remanded, A 


Before proceeding to give our decision 


e upon that appeal, we may notice an objection 


taken by the defendants, namely, that the 
suit by the plaintiffs having been on the 
footing of gsking for possession of the pro- 
perty conveyed by the widow and to oust 
the widow from possession on the ground 
of waste, and not containing any prayer for 
a declaratory deoree to the effect that the 
alienation by the widow was not binding 
beyond her lifetime, that therefore the sult 
of the plaintiff ought to have been dis- 
missed under the rulings to be found in the 
Special Number, Weekly Reporter, page 166, 
and Weekly Reporter, Volume VI, page 
1. No doubt these rulings are to this effect 
that reversioners, who come in seeking to 
dispoasess a widow and to obtain possesion 
and who do not place their oase also on the 
footing of obtaining a deolaratory decree 
that the conveyance executed by the widow 
was not binding upon them beyond her life, 
as not executed for causes allowed by the 
Hindoo Law, should have their olaims re- 


‘jected under Section 15 Act VIII of 1859 ; 


but on reading the plaint in this case we 
find that although the plaintiffs did ask for 
more than they were entitled to , namely, to 
remove the widow from possession, they did 
‘ask for a declaration of right substantially, 
and therefore this objection is of no avail. 


We turn to appeal No, 2694. The main 
ground and the ground upon which we think 
that we ought to remand the case is contain- 
ed, in ground No. 4, namely, “ that the 
** Lowel Appellate seems to have erroneously 
‘held that there is no evidence of legal 
necessities, and the reasons assigned by it 
“for invalidating your petitioners deed of 
“sole are wrong inlaw.” The first Court, 
a° Hindoo Officer, in a very elaborate‘deci- 
sfon, found that thg alienation by the widow 
E for perposes allowable by thé Hindoo 

4$. He finds that the sur-i-peshgee 
made by the husband of .the widow, the 
common ,ancestor of the parties, Khoob 
UL was paid off by, the widow ; that the 
hr&dh of, Khoeb Lall was performed by 
her ¢ “thal the mariege expenses of Bil 
f e 
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Koowur, daughter of Khoob Lall, were pro- 
vided by the widow ; that the maintenanoe 
of the other plaintiffs was also provided 
for by the widow as well as the marriage 
of their ehildren ; and that all tbe dis- 
bursements on the above accounts had to be 
provided for by loons raised by the “widow 
from the defendants. He also found that 
the plaintiffs are living in commepeality 
with the widow and are colluding with her 
in order to render her acts not binding upon 
them beyond her lifetime. The first Oourt 
shows very distinctly that in the litigation 
which took place between the widow and 
the ticcadar, Rewut ‘Sahoo, the widow had 
to institute proceedings in the Fousdary 
Court before she could get rid of the tic- 
cadar ; that these proceedings were appealed 
to the Sessions Judge and that the widow 
did not get possession except on the foot- 
ing that she was first to re-pay the amount 
of the zur-i-peshgee advanced by the tic- 
cadar ; then there was a suit in the Civil 
Court by the ticcadar against the widow, 
although that suit was dismissed ; and he 
found also that the' widow had herself to 
sue the ticcadar in the Civil Court, and 
that there were expenses incurred by the 
widow on that account, and although she 
got her costs in that suit still there were 
many expenses inquired in excess of the 
costs which the Court awarded to her. 
, T- - 

This elaborate and careful deoision of 
the first Court is disposed of by the Lower 
Appellate Gourt, a Mahamedan Officer, in 
as many words as there are pages in the. 
first Court's decision. 


a 
The Subordinate Judge finds tlw be- 
cause the widow got her costa in the litiga- 
tion with the ticcadar awarded to her, it 
ia absurd to say that she incurred any coats 
of her own in those suits. He also finds 


that any other necessity has not been proved 


because the Moonasiff had ‘proceeded on 
imaginary grounds. We fail to see how 
the Moonsiff's grounds are imaginary? for 
he proceeds on grounds admitted by the 
Hindoo law to be grounds of*necessity for 
such alienations, namely, the shrüdh of the 
widew’s husband, the marriage of his 
daughter, the maintenance of 'his*grand- 
sons, and the pftymdhts of the busband's 
debts, All these grounds are acknowledged 
by ethe Hiadoo law as legitimate causes 
for raising mgifey by a widow, asd they 
have been found to be proved Uy the first 
Court. | T s 
PX x é 
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the 


is wo unsatisfactory that we take the case | mortgage, executed & kistbundee in respect 
outof his hands and remand it to the Judgó | of their 7j annas share of Lot'Bfledin, consist- 


to be.tried as an appeal from thé Moonsiff’s l'ing of 8 


«decision, Costs to follow ‘the result. 


menn cen] 


The 15th June 1871. è 
Present : 


The Hon’ble J. P. Norman, Officiating Chief 
Fustice, and the Hon'ble G. Loch, Judge. 


Go-sharors— Putnee lease—Lien— 
Priority. 


Case No. 108 of 1868. 


Regular Appeal from a decision passed by 
the Subordinate Judge of East Burd- 
wan, dated the 19th Febrwaty 1868. 


Dhun Kristo, Sein nnd others (Defendants) 
Appellants, 
versus 


Messrs. Erskine and Co. (Plaintiffs) Re- 
spondents, ` 


Baboos Hash Deharee Ghose and Nil 
Madhul Sein for Appellants. 


Mr. R T. Allan and Baboo Tarucknath 
æ -@Scia for Respondents, 


{ 


E as mortgagee sued the De for possession after fore- 
closure, A raxeenamah and were put in 
and a decree passed thereon under which the and 
others as principals, and their oo-sharers as sureties, 
bound themselves not to alienate any portion of their 
property in tbe estate till the debt was satisfied, and 
that x dalina (hé detroc should be executed, the shares 
pels being sold first. After this the oo 
sharers téd & putnee of a portion of the eatafe to 
the defendants in this atit, Bubeequently the rights of 
the Ds were sold in exeoutkon to B, who, sold them 
to plaintiffs who had previously acg 12 annas of 
the right and intereat of R under the ijazeenamah and 
safecnamah and deores, the remaining & annas having 
passed to Q, now represented by defendant X, 

The present suit was brought to set aside the pines 
lonse as being. in derogation of plaintiffs! rights, 

* the plgintrffe, to the extént of their share, 
hada len the estate and. were entitled to 
ority over enybight under the putnee losse and to 

on until their claim was satlafled. 


Norman, C. J.—Sreruunto Roy, . who 
wns the’moftgagee of some shares in n ze- 
mindaree called Lot Bfledid) brought a suit in 
the Civil Court agaipst Hureo Narain Dytt, 
Okhoy ‘Chunder Dutt, and others for ethe 
possession of & portion of fhgt semindaree 
aftet fordblos@re. ^Okhoy Chonder Dutt 
and his qo-sharfrs appearog in that suit, aud 

e ° e 


P d e 


"E i * 


mouzahs. On the 9th Magh 1261, 
or the Zlat January 1854, a rüzeenamauh 
and safeenamah were put in upon th ooting 
of which a decree was passed in a suit, by 
which it was stipulated that Okhoy Chun- 
der Dutty Oopendro Kishen Dutt; and others, 
the principals, and their co-sharers Unnoda 
Pershat Dutt and others, the sureties, bound 
themselves not to transfer any portion of ® 
Lot Bhedia either by gift, sale, or other alien- 
ation till the debt due to Sreemunto Roy and 
others should have been satisfled ; that on 
their failure to satisfy the debt, which 
amounted to 20,800 rupees, the decree should 
be executed and the property should be 
brought to sale, but that the shares of the 
principal debtors should be put up in the 
first instance, ud the shares of the sureties 
should not be sold until after efforts had 
been made to realize the amount of the debt 
by the sale of the interests of the  prinoipal 
debtors, 


After the date of the ragéenamah and 
safeenomah and after the decree, on the 20th 
Pous 1266 the co-sharers granted a putneo of 
two mouzalis in Lot Bhetlia to the defendants 
iu this sait, Dhur Kishen fein and others. 
Subsequently to tha date of the putnee, on 
the 14th Assin 1271, the mortgaged proper- 
ty was brought to sale in execution of the 
decree, The rights of the Dutts were sold, ` 
and were purchased by Kylash Chander 
Bhuttachaijes. Kylash Ohunder Bhuttachar- 
jee sold his rights and intetests in the pro- 
perty so purchased to the plaintiffs in this 
suit, Messra. Erskine and Co., who had 
previously acquired by purchase 12 annas of 
the right and interest of Sreemwnto Roy 
under the raxeenamah and safeeuamah and 
decree by which a charge upon Lot Bhedia 
had been created in his favour, the remain-* 
ing 4 annas having passed to Gooreo Pro- 
sunno Roy, now represented by Knlee Pro- 
sunno Roy, a defendant in this suit. 


The present suit is bronght by the plaint- 
iffs who allege that the debt charged upqn 
Lot Bhedia by the rnxeendmah and safeeng- 
mah has,not been satisfied. The plaintiffs 
therefore, bring this adft to set aside, the 
putnea lease which they contend 1s in dero- 
gation of their rights. 


It appears that the now plaintiffs brough 
a former suit against the sème gefendan 


based upon their right under the alfhao of 
: ow: 
e €. : 
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. the morggaged property by Kylash Chunder 
Bhuttacharjee iu executio of the decree of 
January 18540 


That case came up in appeal to this Court, 
and it then held that the plaintiffs’ title 
as purchheers under the decree of 1854 was 
valid so far as regards 2 annas 13 gundahs 
1 cowree 1 krant, the shareof Okhoy Chun- 
der and Oopendro Kishen, the origiftal debt- 
ors, and'that to that extent as such por- 
chasers they were entitled to claim to set 
aside the putnee. But as regards 18 annas 7 
gundahs 2 cowries and 2 krante, which was 
the share of Unnoda Pershad Dutt and 
others, the fureties, it was declared that the 
now plaintiff Erskine had not a good title 
as purchaser under that decree, inasmuch as 
the sale of the 19th September 1864 was a 
anle of the entire 16 annas of the property 
held by the Datta in Lot Bhedia, oontrary 
to the terms of the raseenemeaf and. safes- 
namah by which it was provided that the 
rights and interests of the sureties sbould 
, not be sold until after the rights of the 
principals had been exhausted for the satje- 
faction of the debt. "The plaintiffa, there- 
fore, having failed to establish a right as pur- 
chasers at the sale in execution of the de- 
cree, hring this sujt to enforce their lien 
and right as mortgagees under the original 
raxeenamah and safeenamah as against Dhun 
Kishen and oth$rs, the putneedars, who claim 
under a grant made by the mortgagor in de- 
rogation of their lien and right 


We think it quite plain that the lien hav- 
ing been once created by the razeenamah 
and safeenamah, nothing which subsequent- 
ly took place has operated to divest the 
plaintiffs of the right so acquired. 


We have, therefore, to declare that the 
plaintiffs, to the extent of their share, namely, 
12 annas, out of 13 annas 7 gundahs 2 
‘owrles and 2 krants treated as 16 annas, 
have a valid lien upon the estate in respeot 
of whioh they are entitled to priority over 
any right of the defendants under the putnee 
lease granted to them in derogation of the 
plaintiffs’ rights. 


o = e 
eThe decree of the lower Court will, there- 
fere, be modjfied bySdeolaring the mighta of 
, the plaintjfis as net the defenflants to 
theextent of the share above-mentioned, 
and that the plaintiffs are entitled to posses- 
sion As against the putneedars, and to hold 
qoh poasessidn.gntil the charge in.their fa- 
i vour aball have, been satisHed (that is to say, 


12 annas of the amount now remaining dne 
of the original debt, together with such in- 
terest as may upon s proper computatiort be 
found to be due) by execution of the decree 
of the 28rd January 1864, or otherwige. 


The plaintiffs and defendants will respec- 
tively be allowed costa both in this Court 
and in the lower Court in * proportion to the 
amount adjudged to the plaintiffs and the 
amount of olaim disallowed. — ' 


The 15th June I871. 
Present : 


The Hon'ble J. P. Norman, Offleiating 
Chief Justice, and the Hon'ble G. Loch, 
Judge. 


Rule nisi—Bxparte application—Pur- 
chaser of a decreo—Hrecution. 


In the matter of 
Brojo Coomar Mallick, Petitioner, 
versus 
Mon Mohinee Debea, Opposite Party. 
Baboo Ashootosh Dhur for Petitioner, 


Baboo Doorga Das? Dutt for Opposite 
i Party. 


in the abeenoe of the other side 


Parties appl 
for the issus 


esee e rra 
state all the circumstances within thar knowl 
which it is neotmmary for the Court to consider in 
granting the rule, 
a dooree 

PN erro P holder ee ower uae cn 
proceed with ths execution. : 

Norman, C. J.—THis was a rule ob- 
tained by Baboo Ashootosh Dhur on the 
24th of March 1871, on behalf of the judg- 
ment-debtor in a suit under Act X of 1869, 
calling upod Mon Mohinee Debea, who ap- 
pears to have taken an assignment.of the 
Judgment-oreditor Unnopoorng’ Dassee's'in- 
tereats in that suit, to show cause within 
10 days after service of the Tule why an 
order of the Assistant Collector for enforo- 
ing. the decree obtained by Unnopoorna 
should not be set aside on the ground that 
that order was illefal. ° : 


The point which the p&titioner desires to 
raise! is that a decree under Aot X of 1859 
cannot be tranfferred by*«gale.e Ornw the a 
plication for that ro the applicant wholly 


. . B e 
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dinifted to’ state that a’ pfévious ipbliaxtióh 
hdd been made to this Court, which was 
diditidaed of the 24th February of the 
present yest. 


We think that this alone would be & suffi- 
elehf cause for digcharging the *preient 
Tile. Patties who come to this Court oh 
dtatements of faote, ih the absence’ of the 
othet side, ptdying for the issue of rulés 
which interfere with thé rights of persons 
executing decrees are bound fully and fairly 
eto state all the clroumstances within their 
knowledge „mhon it is necessary for the 
Court to consider in granting the rule. 
Thís B the prinbiple which governs all 
applications for injunctions in English 
Céurta. 


In ibis case, there is not the smallest 
doubt that Mon Mohinee by her purchase 
‘of á decorée under Aot X of 1859 by priváte 
sale would be entitled to ask Unnopoorna, 
the holder of that decree, for a power of 
attorney eithér in favor of herself or of 
some body else on her behalf authorizing 
such person to proceed with the axecation 
of that decree for'her benefit. In the-exe- 
ay n of the degree it would be a matter 

fd; amallest manors whether thú doree 
shogld be executed by Mon Mohinee herself 
or by her mookteap, or by Unnopoorna 
‘ander her ‘direction and on her behalf. 


The” present petition alludes toa right 
bf set-off by Brojo Coorar Mullick, the 
E Monet pe ‘against Unnopoorna Dabboe. 

out distinotly stating that the pétitioner 
-hes a oonnter-dlaim which he is entitled 
to set-off ns against Unnopoorha and the 
ret We of that claim, the | day sie 
‘ there are claiins as agai nst Un 
Dassee, and the object of tha rine ac dólett ka ‘Mile 
is to recover the ‘money decreed by the 
‘execution of the said deore in thé name 
of Mon Mohinee Debea,” 


Tho petitioner does not state tht the 
'oUjéét ‘of Moh Mohinee or Unnopoórha is 
‘to, exéouto the decree in order to 'défeàt 

“his eri ht of ébt-dif. He dots hot ‘state 

what that, set: off is or Lm his chge ‘ih such 
| sce form‘ as to! o Unnoptirta Eny 
bortahity of contradicting ‘hin br proceed- 
aoo him oritirally ‘for makitig'a 
'atitemaht, 


The only codplueion we can arrivo at is 
gut this iiu n an ‘attempt to give sect 


adi obj ectfip for the'pur 
igen = tli ; upra 


Afi 


exbontidh from 'próoeed- 
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The 151s6 Section of Act X of 1889. 
provides that all'ordera passed the Odl- 
lector under this Aot, not being judgments 
in suits or orders pasaed in the course of 
suits and relating to the trial thereof or 
orders passed after decree and rflating to 
the éxecution thereof, shall be appealable to 
the Commissioner; and all such orders 
pssséd by à Deputy Colléoto? shall be a 
pealable to the Colléotor ; but uà judgment 
ofa Collector or Deputy Oolleetor in wr 


suit, and nó order of a Collector or Deput 
Collectot passed in avy suit and relating to 
the trial thereof, or after decree and relating 


to the dxecution thereof, shall be open to 


revision Or appeal otherwisd than as ex- 
pressly provided in this Act. 


Reading this provision, it seems doubtful 
whether we have the power to make the order 
prayed. wever that may be, we are sure 
that if we have the power to interfere we 
ouglit not to do so, 


The application having been rejeeted, 
the applicant must be visited with costs; and ` 
considering that this is & second application, 
wosthink he must pay 8 gold mohurs to the 


opposite party. 


ee a : 
The 15th Jané J871. 
Present : 

The Hon'ble H. V. Bayley and G. O. Paul, 
Judges. 
Dood of surrender (istifaramah)—Re- 
gistration—Olauses Zand 38 Section 
17 and Olause 7 Section 18 Act XK 


of 1866. 
Chse No. 166 of 1870. ° 


Regular Appeal frdm a decision passed 


the Subordinate Judge of F NORA; na tl 
the 12th July 1870. 


Bhyrub Chander Dass and another (Plaint- 
Mis) Appellants, 


versus 


Kalee Chander Chuckerbutty and arióWher 
e (Defendants). Respondents. ° 


e ( 
"Mr, J. W, B, Money and Babdos Srdanath 
Doss ‘and Greeja | Sunker ici for ' 


Appellants. 


Babods "Kalee Mokuh Doss and | 
‘Mohun' Doss for Respindénim , 
e 


1 


Bayley, J.—Wwu think the judgment of 


the lower Court in this oases must be re- 
versed and this appeal decreed withe costs, 


The plaintiffs sued for joint pomession 
e with mesne profits of certain lands on de- 
claration of their miras pottah right, alleging 
that on the 10th Magh 1268 they aequgired 
& 4 annas share of tho disputed property 
from the defendant Kalee Chander under two 
miras paottahs, and that they held possession 
of the same until the end of the year 1276, 
when they were dispossessed by the defend- 
ant. ise 


Fhe defendant Kalee .Ch'ünder denied 
such dispossqssion, and averred that on one 
occasion he borrowed from ‘the ‘plaintiffs 
rupees 850 on a bond and received as selamoe 
ropees 400, altogether rupees 750; that he 
gave the plaíntiffa a mowrussee pottah as 
security and that the ‘plaintiffs expoutêd to 
him an ikrar stipulating that if he (defend. 
ant) re-paid tho whgie amount principal and 
fiet by the Sk Bode 1270 Shey (planes 
ifs) would surrender bim the aforesaid 4 
annas ; that Écoordingly tie defendant did 
re-pay the whole amount to the plaintiffs, 
who gave him & reoaipt and executed an 
iatifanamah surrendering the property to 
bim, and tbat he is accordingly in posses- 
sion, The words actually used in the deed 


pf relinquishment are—' agati wiegen 
wat oper iE Efe rert with frfers 
&o.," deed of surrender having written aud 
givén mY property to me, having surren- 
dared, I duly &o.' Ii ls necessary to gire 

, the actual words of the deed asit will be 
hereafter shewn that the decision of the 
lower Oburt proceeds in a great measure upon 
those words, 


In this case, the original ikrar was not 
produced, It was said to be deposited with 
& certain mookhtear who sald he Lad loat it, 
but who bas not been examined, A depli- 
cato of tho deedewas filed in theesRegistry 
Offjoe aug a true ofpy thereof produced in 

case, On this, the lower Court Las ad- 
mitted the ikrar relying on the fact that 
both the deeds, vis., the poitah and the 
sikrar, wero presented for registration on the 

i mc E 







ar 


xo aed p 
t the plaintiff had ' 
saint That Court 
ad nit fe 
'a at nei- 
nd th wed ¢ 


the 

n ui . li i iow he 

e of opinion that notwit 
«ue 


denos produped by the p 

t ils fy «mh jer vier hd diae fp 
uced by the defendaht, an out 
believe that they were dispossessed by th 
defendant, 


The lower Court, 
the plaintiffs’ suit” 


Probably, it would have been necessary 
to go fully into the evidenos and Into the 
question of the admissibility aod the vall- 
dity of the ikrar had noi the case turgjed 
here entirely upon another point, vis., the 
admitted not-registration of the istifnnamak. 
It is at tho same time admitted by both 
parties thet the Registration Act No, , X X 
‘of 1866 must govern the question as to 
whether the deed réqalres registration or 
‘not Now, :in Part IIL of the Act—the 
‘Chapter on registrable documents,—Olaqse 
2.of Section 17 is to the following effect’: 
| —" Inatrumgnis (other than án instrument 
“Caf gift) which purport or operate fo create, 
“declare, ssalgn, limft or extinguigh, whe- 
“shor in presentor ip füture, auk gight, 
** title or interest, whethar vested or contin. 
‘geut, of the value of 100 rupees or pp- 
‘€ wards to or in tmmoveadle property shall 
u he registered.” 


Olaase 8 of the said Section te as follows : 
—" Instraments which acknowledge the 
* receipt d ADDE of any ‘ cohsiddferion 
* óm aocoùnk of the creation, declarntjct, 
“ assignment, limitation or satinddion of aly 
“such right, title or interest ahal be ragi- 
“tered. ™ o 1 E i te 


Then wé come to Seotion 49 of the Act. 
That Section 'saya:—'' No instrament’ re- 
“quired .by Seotlon 17 tq be registired 
“shall be reoeived in evi gnos "in any 
* civil proceeding in any Court, or shall 
' be acted on by any public servant as 
'"deflned in the Indian Penal Code, ^or. * 
“ shall affect any property comprised’ ihere. ~ i 
“in, unless it shall‘hfve been registered 'Ín 
“accordance with the “provisions of this 
a los " 


accordingly, dismissed 


(ea e E ia oeod by ib peice them- 
selves ES (ot. qni ph wi. 3 w, 
* . e i 


~ 


* 
e 
æ 


^ 


- 


58 . Ciel 
quoted above, aud it 1s clear from them that 
by the terms Eifel crei surrendering, and 
Reetam deed of surzender of lands of 
which the other party was in poseoesión, it 
e Was mpant to extinguish the interest of that 
party in that tmmoveable erty, and 
acknowledge the extinction of his right to 
that property. nder such circumstances, 
there,can be no doubt that the deed comes 
under the provision of Clause 2, and as such 
must be registered. 


e It is then contended that if the above 
words in the deed amount to an acknow- 
ledgment, it would contemplate a case 
coming under Olause 7 of Section 18, and 
as such the registration is optional. On 
referring, however, to the words of that 
Olause and comparing them with the terms 
of Clauses 2 and 8, it appears to us clear that 
the “ acknowledgments” in Olause 7 Seo- 
lion 18 are in respect to transactions of quite 
a different description than are contemplated 
by the istifanamah in this caso ; and if there 
 isany doubt on that point we have simply 
to look to the wordé of the receipt and 
we find that what the parties contem- 
plated was that the consideration on which 
ihe lands were to be surrendered, that is 
the interests of the party holding them, were 
to be ertinguíshed. ee was exactly the 
condition expressed by the words in the 
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possession of the ]ands in suit with wassi- - 
lat, which is to be ascertained in execution, 
from the date of dispossession®as alleged in 
the plaint to the date of the recovery .of 
possession. l 


Paul, J.—I concur. 


d 


The 16th June 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
CAief Justice, and the Hon’ble W. Ainslie, 
Judge. "d 


Mortgage of moveable property —Suit 
for redemption—Jurisdiction. 


Reference to the High Court by the Offici- 
ating vie of the Small Cause Court 
at Kisknaghur, dated the 2nd May 1871. 


. Bhobotarines Ghosany, Plaintiff, 
verius 
Juggernath Tewary, Defendant. 


Where moveable has been pledged in a mort- 
gage bond aia n NN ene anami dus on 
mortgage Mortgagor’s 
suit for will . Iie in Small Cause Court, 


istifepemeh. Under such ciroumstances, we | the mater. 


think that the deed comes under Clauses 4 
and 8 of Seotion 17 and must be registered, 
and without registration, is not admiseible 
as evidence in any Court under the provi- 
sions of Section 49. 


e 

Isas at one time pressed on us that the 
defendant’s case might be held good upon 
the general evidence irrespective of this 
particular document ; but such a plea cannot 
be maintained, because it was to meet the 
plaintiff's case that the defendant, admitting 
the mowrussee jote and the pottah, still set 
up the special plea that the land was to be 
restored in consideration of the payment of 
a certain sum, vis., rupees 400 and rupees 
850, total rufees 750, and that the re-ocou- 
pátion of the land was the condition of that 
payment. The deed of surrender, therefore, 
ras tht måin proof of the defendant's special 
lea, and until he can prov that special plea 

fis case must fail. * g 

e. e 
In this view, we think that ethe decree of 
the lower Couf; must be reversed and this 
appeal decreed. The, plapotifis will recover 


e NS à , i 


Case.—Tus question in this case is whe- 
ther a suit for redemption of moveable pro- 
perty pledged as security for a loan in a mort- 
gage bond, will lie in a Small Cause Court. 


Plaintiff borrowed a sum of maney from 
defendant pledging a buffaloe calf, by a 
mortgage bond in the nature of a deed of 
conditional sale, which stipulatefl that if 
the money was not re-paid by a certain date, 
plaintiffs title to the buffaloe should be at 
an end, and the defendant to whom the" 
animal had been made over shoul@ be en- 
titled to retain it. Plaintiff first brought a 
suit to recover the buffüloe on the ground 
that she had paid off the debt, which was 
dismissed, because she could not prove such 
pay ment. . 


She now brings another suit for possess 
gion of she animal and®pays info Court fhe 
amoung of the loan with what she conoelyes 
to be the proper amount of interest up to 
date òf suit, | 


Defendant replies by pleading that thd 
aunit will not lie in thig Court, ald fy an 
. e À 
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-acoountef the expenses of feeding, herding, 
&c, tq which he says he has been put, and 
which far exdsed the sum paid in by plain- 
tiff as due under the bond. 


It doeg not seem to have been as yet decid- 
ed by the High Court whether a suit for 
redemption will lioin a Small Cause Court, 
but the procedure prescribed by Jaw for a 

rson wishing to redeem seems to fhe to be 
inconsistent with the practice of, Small 
Cause Courts, at least on the supposition that 
"the same procedure will apply when move- 
able as well as immoveable property is con- 
cerned; and it would appear that the same 
procedure applies to both, neither the Hin- 
doo nor the Mahomoedan law making any 
distinction between mortgage of land and 
pledge of other, property,—Macpherson on 
Mortgages, pp. 1-8, 5th Edition, The course 
to be pursued in the ern of a mort. 
gagé by conditional sale, is laid down at page 
185 e£ seq. of the same work. The mort- 
gagor must tender to the mortgagee or de- 
posit in Court the principal sum lent, with the 
Btipulated interest. The deposit must be 
made in the Dewanny Adawlut of the city 
or zillah, i, e. the Court of the District 
Judge, who will serve & notice of the deposit 
on, and will pay the amount to, the mort- 
gagee, on his surrendering the bill of sale or 
shewing sufficient cause why it cannot be 
surrendered. the mortgagee has -had 
possession, he may in certain cases be called 


on to account for the proceeds of the mort-, 


‘gaged property while in his possession. 
If this procedure is applicable when move- 


‘able property has been mortgaged, I think 


it clear that a suit for redemption will not 
lie in:a Small Cause Court. It is evident 
that the suit-is not one for personal property 
simply, af it will also be necessary to investi- 
gate the amount due to the mortgagee on 


ts bond, as well as the amount to which he 


s entitled for the keep of the buffaloe ; and 
in this *respect the case resembles that of 
Ram Gopal Shah, IX. Weekly Raporter, 186, 
which, it was held, was not triable i a Small 
Cause Court. 


J have, therefore, dismissed tho case ,con- 
.tiggent- on the High Court’s ‘opinion, to 
whom at th request of the pinks ag 
der prefer e case, * 


The i as of the High Court was de- 
livered as follows by 


a Nonian Q, L—If the plaintiff had before 
` thg qpmeloomon: of the suit tendered the 
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pu 
amount due on the mortgage to the defendant 
or alleged that sheehad done so, we ‘think 
thet a suit for the possession of the nfort- 
gaged baffaloe would have Jain in the Small 
Cause Court, The plaintiffs suit szould 
have heen for personal property to which 


‘she would have alleged that she had a right 


of possession from the time of the tender— 
&*period antecedent to the commencement 
of the suit. 


But there seems to have been no tender 
before suit in the present case. The plain 
tiff asks to have the amount of the defend- 
ant's lien on the buffaloe ascertained, and 
prays that on taking this amount the de- 
fendant may be compelled to deliver to her 
the buffaloe, It is something more than a 
mere suit for personal property. In fact, 
at the commencement of the suit—at the time 
of the filing of the plaint—the plaintiff had 
no right to the posseasion of the personal 


property which forms the subject of her: 


claim. 


The case referred to by the Jadge of the 
Small Cause Court is closely analogous to 
that now before us. 


The 16thedune 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating ‘Chief 
Justice, and the Hon'ble W. Ainslie, 
Judge. 

/ : * 
Sections 2&6 and 247 Act VIÍY. 

1859—Fresh claim. . 


Da to the High Court by the Judge 
of the Small Cause Court ut Jeisore, 
dated the 21st March 1871. 


Mohadeb Mundal, Deorge-holder, * 


@ 
versus ` 


Modhoo Mondul, Judgment-dedtor? and 
Muddun Mundf@l and others, Claimants. 


ting may bo antariained subject @ reasonable 
sao alga enter tained S provisions ot 
n> t a 


T" y l i 


Case.—Ix this case, a claim under Sec- 
tion 246 of Act VIII of,1859 was preferred 
by thd claimant to the property attached, 
and in doce.coarse it was set.down for hear- 
fng, Antias claimant did not appear in per- 
son or iby pleader when the olaim was 
walled on I rejected it, and the claimant 
has ‘again flled.a fresh claim under the Sec- 
ition;gited, and the question arises whether 
~ it ought to be admitted or rejected. 


I am ‘unable to find any precedent in. 
point, bnt in the matter of Khellat Chon- 
der Ghose ;versws Bhuggobutty Churn 
[Mookerjee, Weekly Reporter, Civil Raliogs, 
‘Volume XIV, page 16, it was held that a 
UVudge- has no jurisdietion to try the same 
objector’s claim under ection 246 of Act 
WILT of 1859 a second time as against the 
‘game attachment, or to re-open a question 
finally decided on the former occasion ; and 
(I am inclined to think that.when a claim 
1has been rejected. for whatever cause under. 
the Section olted the claimant’s remedy lies 
in a rega]ar suit, and not in a fresh claim ; 
‘but as I have doubt in the matter I beg 
‘to refer the question for the opinion of 
the High Court. . 
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Present: 


The Hon’ble J. P. Norman, Ofhcia (i 
Chief Justice, and the Hon’ble W 
Ainslie, Judge. | 


flervants—Dismissel —Wages. 
e 
Reference to the High Court by the 
dris n of the p (Cause Gouri at, 
antonment of Barrackpore, «dated thi 
Qnd May 1871. a 


Rughoopath Does, Plaintiff, 


versus 
e 


«Mr. T. Halle, Defendant. 


A dismissed seryant is entitled to wages for 
ve see, Mt 


ste res ae 
e 


Case.-- TRU plajotif claimed  rupees 
.18-15-8 on account of wages, at ru peas 9 por 


The judgment of the High Court was deli- 
mensem for ope month and 18 days, and 
Ta 


vered as follws by 
. rapeea 17-18 for hazar expenses. The defe 
Antsfated that he had given the plaintiff. 
cheque for rupees 17 in payment of ‘all 
demands for the one „month, and pleaded 
non-ljability ‚on ,agconnt of the 18 days 
wages on the ground that as the pay was 
-not;due. till the end of the month, - plaintiff 
-could .not demand his pay bat ought to - 
‘have .brought an action for wrongful dis- 
missal, -and his. advocate cited certain casos 
decided in: England to this. effect, Now, I 
am of opinion that as defendam? was fully 
worned,of:the claim, such a.mere technical 
objection cannot be accepted by this Court, 
whiph is one of equity as well as.of Law. 
‘Servanis in India never, I belid*e, claim 
] l ‘compensation if. the usual warning is nof 
“If a olagn is made and dismissed or| given, nor do they ever bring suits for 
struck off without any adjudication in either pone nl dismissal This is the cugtom of 
of the modes provided for by Section 246, | this place, apd this Court has always deci- 
and after such dismissal a fresh claim is|dedin similar cases that a master, ones 
*, ^ prefgrred by the same claimant within a| he can prove that the dismissal was justif- ` 
reasonable time, we see no resson why, sub- | able; i$ liable for t 8 pay ef tbe rp ken. i 
ject to the provisions of Section 247, the period? I, therefore, wish to decide eso in 
Judge should nog entertain such olajm as sthis‘pase, but as J am, douptful ,"hethet. the 
sa matter in "dispute, which.«has not been | English Law qnoted.by defendant's advocate , 
; heard pr ‘determined. Oqmpare Cochrane | is applicable to India or not, I make this 
TP. a Lall. Seal, Fn Weekly Re-| reference and beg the Hanobrahle. Judges’ 
portes, page 9. é ruling ón the .. point, Š ' * " it 


.. a $ e 
kd 


Nocpan, C. J.—Section 246 contemplates 
that a claim to property which has been 
attached shall ba disposed of either— 


"By an order for releasing the property 
from attachment, if it appear to the satisfac 
tion of the Court that the property was sot 
in the possession of the party against whom 

/  exeoution is sought, or of some other person 
in trust for him, &c. | 


- Or, by disallowing the claim.if it appear 
.that the property was in possession of the 
party against whom execution ds sought as 
his own property, &oc. 


. P P e e 
. Ng t . * e > ge 


. ub | Civil 


The jadgnént of the 
io délivered as follows 

Norman, C. J.—The plaintiff is clearly 

éntitled to payment for the time during which 


he has @rved, aocording to the rate of wages 
fish he was earning when dismissed. 








The 16th June 1871. ° 


. ry 
Present: 
The Hon’bla J. P. Norman, Officiating 
Chief Justice, and the Hon’ble W. Ainslie, 
/ 7 Judge. , 
Suit fora share of arrears of rent— 
J tlon—Section 29 Act VIII 


(B. 0.) 1869—Limitation — Doduo- 
tion. e 


Caso No. 11 of 1871. 


Regular Appeal from a decision passed by 
the Second Subordinate Judge of 24-Per- 
gunnahs, dated the 80th November 1870. 


Horlsh Chunder Dutt and others (Defond- 
' ants) Appellants, 
verius 
Breemutty Jagodumba Dossee (Plaintiff) 
` Respondent. 
Mr. J. W. B. Money and Baboos Kalee 


Prorunno Dutt and Khettur Mohun 
Mookerjeo for Appellenta. 


Mr. R. T. Allan and Baboos Unnoda 
Pershad Banerjee and Motee Lali Mook- 
erjee for Respondent. 


the anp plain 
brought a dubie de des eeng Me co-sharer a 
defendant Defendants again objected 


and the dismissal upheld in appeal Plaintiff 
‘brought hér smt in the 'Utvil Court. 

Hirn that Section 29 Act VIII (B. O.) of 1889 was 
epp 1o Rd inen NAMUR De: 


Herp that.platitiff:vras under Section 14 Adt XIV 
of 1859 entitled to an allowance of the period during 
her claim dn the 


she was Sond ptoseeu 
; ue Oogrt w froma defect of jurisdiction was 
gt gp to it. x 
en e e 
e : e ? 
8 s s 
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'tor's Court by, making Puddo Monee 


Ruléiige a’ 
Norman, C. J.—Tue plaintiff, Sfeemutty 

Jugodumba D has brought this sult 

against Harish Chander Datt and others, 

putneedars, and ‘Sreemuty Puddo Monee 

Doasee, her oo-sharer in the zemindaree , 
within which the putnee of the flraf *men- 

tioned defendants is situate, : 


The plaint alleges tha» the Datt defend- 
ahts hold 15 mousahs ond kismats in 
Pergunnah Noornuggur in putnee at an an- 
nual rent of rupees 9,066-10-8 sooording to 
a kubooleut executed by them in favor of 
the plaintiff's mother, Rash Monee Dossed’; 
that os the first half-yearly rent for 1271 
was not paid, the putnee was sold by auction 
under Regulation VIII of 1819; that of a 
sult being brought this sale was set aside 
and the Dutt deferidants recovered 
sion with mesne profits, The plaintiff then 
brought a suit under Aot X. of 1869 to re- 
cover her share, vis., one-half the rent men- 
tioned in the kubooleut. The defendants ob- 
jected that Sreemutty Puddo Monee Dossee, 
the plaintiff's co-sharer in the zemindaree, 
had not been joined as a oo-plaintiff; that 
the plaintiff had come to no settlement with 
Puddo Monee in respect of her share, and 
that the defendants were ignorant of the 
extent of Puddo Monee’s share. The salt 
was dismissed by the Collector and the judg- 
ment of the Deputy Collector dismissing  ; 
the suit on that ground was ultimately up- 
held by the High Court on the 8rd of July 
1868. 


~ 


The plaintiff then brought a fresh suit 
under Act X of 1859 against the defendants 
for her moiety of the rent, making the co- 
sharer Sreemutty Puddo Monee Dæsee a 
co-defendant. The co-sharer SreemutiP Pad- 
do Monee Dossee did not appear or put in 
any answer. `S 


The defendants again objected that the 


i question as to the plaintiff's share being atill 


open it could not be decided in the Collee- 
a 00- 

defendant. é a 

This suit was also dismisséd by ‘the De- 

‘puty Collector, and the decree dismissing 

the suit was effirmed by the High Court on. * : 

the 14th of April 1870 on the groufd that " 

‘the Collector's Court under Act X had no 

power to determine anf question of right 

between the plaintiff and ker oo-sharer. ° 


The present sult was brought ithe Civil 
Court on the out of'May 1870, for the 
e e 


e e 
+ £ 


L 


* 62 


plaintiff's share, vis one-half of the renta, 
from 1271 to 1276. 


A 

The Subordinate Judge made a deoree in 
favor of the plaintiff for the amount of the 
plaigtiff’s share of the rent as claimed, ru- 
pees .27,200, but disallowed the cleim for 
interest. 


From that decision, the defendants have 
appealed in No. 11 of 1871. 


Civi, 


Two points have been pressed on our at- 
tention by Mr. Money for the appellants :— 


First.—That the plaintiff has not proved 
that her share of the rents isa moiety. But 
there is nothing in that objection. The 
defendant Puddo Monee Dossee had put in 
an answer admitting the plaintiff’s claim to 
a molety of the rents as co-heir with her on 
the death of Rash Monee, and the defendant 
Hurish Chunder Dutt who was examined as 
a witness. says :—“ On the death of Rash 
“ Monee Dossee, her two dsaughtera, the two 
“‘sistera Jugodumba and Puddo Monee 
“brought against us’a suit for arrears of 
* ront and obtained a decree and they rea- 
“ lized the money on one occasion.” In 
another part of his examination he says :— 
* T knew at the time the former Act X suit 
‘was going on that JA the death of Rash 


“ Monee her two daughters were her 
[11 1 


It is clear that the Subordinate Judge was 
quite right in saying that there was no 
dispute on this point. — 


e next question is whether the rent 
for years prior to 1275 1s barred by 
limitation. 


The plaintiff having brought two suc- 
cessive suits for rent in the Collector's 
Court under Act X of 1859, the defendant 
objected successfully that as the plaintiff 
wos entitled to and sued only for a moiety 
of «he rents, the'suit could not be maintain- 
ed M the C€llector’s Court under Aet X. 
The ground*of that decision was that there 
had been no determination of the plaintiff's 
share, and no contract or engagemeht, either 
erprees ot which could be implied: from the 
conduct of the partes, €n the part of the 
defendant to pay* to the plaintiff an ascer- 
tained proportion*of the original rent in 
‘respect of the share to whioh the plaintiff 
was onthiled gn tMe propert$ held by the 
defendant in fhinee. , , 

e a © 
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. The ruling of the High Court amounted, 
In effect to a decision that a suit for a share 
of an arrear or arrears of rent by a‘ person 
entitled to such share cannot be treated as 
a suit for-an arrear or arrears of reat with- 
in the meaning of that expressin as it 
stands in the 4th Clause of Section 28 of 
Aot X of 1869. 


The defendant, Hoer raised an objee- 
tion whieh made it necoasary for the plain- 
tiff to resort to a suit in the Civil Oourt to 
enforce her rights, ý 

The limitation for suits for the recovery 
of arrears of rent under Seotign 82 of Act 
X of 1859 would not have applied to a suit 
brought in the Olvil Oourt upon a cause of 
action not cognizable under Aot X of 18859. 
See Prosunno Coomar Paul Ohowdhry versus 
Maddon Mohun Paul Ohowdhry, XIII 
Weekly Reperter, page 390. 


But it is supposed that the passing of Act 
VIII of 1869, B. C., may have made a differ- 
ence, - 


I think that such is not.the case. -The 
suig is not a sult for anm arrear of rent as 
that term is deflned in .fSeotion;21.0f Act 
VIII of 1869, B. O., but: for.'a fractional 
shore of certaiü arreafs of:rent, after the 
determination of a’ question ,raised by the 
defendant for his own -pupposes: as to the 
share of which the plaintiff.is entitled. 


The suit has been brought’ as a suit not 
under Act VIII of 1869, but as a suit under 
the ordinary Civil Procedure Code, Act VIII 
of 1859. "The period of limitation for such 
a suit is that prescribed by Act XIV of 
1859. " 


If the decision of the High Cogrt on the 
former appeals was correct, it would fellow 
that Section 29 of, Act VIII of 1869, BSO., 
would not be applicable to such a suit a£ 


that now before us. : 


The result is that in my opinion the lower 
Court was right in holding that the plain- 
tiff was, under Section 14 of Aot XIV of 
1869, entitled to an allowance of the perigd 
during whioh ghe was deg A prosmuting 
her olajm against theedefendants in the 
Revenoe Court, whick, from dofeg? of 
jurisdiction, was unable to decide it. * 


The appeal is dismissed with costa, 


Ainslie, J.—I concur in the orders mad 
by the Chief Justice in these thee appegis, ` 


. e 
^" 
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The eriaterial question in No. 11 is the 


question of limitation. 


If the plaintiff could have maintained a 
suit uror Act X of 1859, there can be no 
doubt that she would be bound by the pro- 
visions of Section 82 of that Aot, but she 
tried to do so twice and on each occasion 
: was defeated on objections raised by defend- 

nots. In the first instance she sued without 
making her sister a party to the snit, and 
the demgud was contested on the ground 
that the defendants, would not be safe if 
they paid any specified share to the plaint- 
iff in the absence of any apportionment of 
the rent between her and her sister. In 
the second suit, she attempted to meet the 
objection by making her sister a party to 
the suit, but she was again defeated. The 
defendants ‘in their written statement in 
that suit (pare. 8): ‘did not deny that plajntifi 
was entitled to a half share, but insisted 
that she was bound o got a decree of Court 
defining hér riglit ; and. in the 5th para. they 
farther go ‘on *to- aay '« ‘whether then the 
tt pro formé defendant Paddo Monee Dosses 


« objects "to plaintiffs share or not, .íhis 

** Court (the Collector’s)not being empowered 

T to decide the matter by receiving proofs 

‘of the exteng of the shares, the presen} 

M 2 o$ the plaintiff is evidently liable to 
i ; 


smissal. ” 


The Whole contention of the defendants 
vray that the suit would not lie in the Re- 
venae Courts aud they succeeded in earry- 
us their point. . They now turn rounde and 
contend that the Suit would lie px: and 
nogfhere Mise. It seems to me that this 
objeetion does not come properly from their 
Ņoyths and ‘that they are bound by their 
Rosales and the former decisions. | 
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The 16th June 1871. 
Present: 


Ine Hon'ble L. 8. Jackson and A. G., 
Maopherson, Judges. °° 


Damages — Magistrate's lability- — 

Jurisdiction—Ohapter ZX, Qriminal 

* Procedure Code — Procodure-,EIrre- 
gularity— Voluntary defendants. 


Case No. 44 of 1870. 
Application for review of judgment passtd 


by the Hon'büle Justices L. S. Jackson 
and A. G. Macpherson, on the 5th 


January 1870, tn Special Appeal No. . 


1911 of 1869.* 


The Collector of Hooghly on behalf of 
Government (one of the Defendants) Re- 
spondent, Petitioner, 


versus 


Tarucknath Mookerjee (Plaintiff) Appel: 
lant, Opposite Party. 


Mr. Bell (The Legal Remembrancer) and 
Baboo Unnoda Pershad Banerjee for 
Petitioner. 


Mr. J. W. B. Money and Baboog 
Chunder Madhub, Ghose and Sreenath 
Banerjee for Opposite Party. 


Mac aie EE does not lie 


and eputy 


his jurisdic 


poH. legal authority to order 
the cutting of a bund, or otherwise to interfere with it, 
exoept by & Marsa ea in Chapter 
XX of the inal Prooedure 


under which he is 
er ae ere E whieh the owner of the bund 


may shew cause a why it should not be to give 
Hie full and feir opportunity of being hearted of 
protecting himself. 

A proceeding under Chapter a and such 
es ay law prescribes, s a judi . But 


Sy or omiies of prow sac 
i “holding inquiry through the Pine Pallos prb 
ducting it personally, does not affect the Jurudiotion of 

Magistrate acting under that law, or render him lis- 
ble to an action for damages. 


A who forces himself into a suit as defendant 
is as muoh a defendant in all as if he had*been 
e ded Gy la aa e i tiff,"and if 


are properly 
parties w 
ird 


go Je— las is an application 
made on behalf of Goverament for a review 
of our judgment in specit) appeal No. 1911 


sr be dde fedament om the eagle 


of 1869, delivesed on the 5th of Jaunary 
1870.* d * p Vv 
: * 15gV. R., 18. 
9 v E s e 
å e 


i PE 
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On the special appeal, we held that the 
plaintiff was entitled tq reoover damages 
fron? the defendant Isbur Chunder Mitter, 
in respect of an act done by him in his 
. Official, capacity as Deputy Magistrate of 
Jehanabad. We also held that the pla!n- 
tiff wab entitled to a declaration of his right 
to erect and maiptain a certain bund, as 
ageing shur Ohunder Mitter, and also as 
ainst the Government. 
gistrate having contended before us that 
he was protected by Act XVIII of 1850, 
wae were of opinion that he was not protected 
- by it, inasmuch as in cutting the plaintiff's 
'bund (the act complained of) he did not 
proceed with due care and attention, and 
therefore did not act “with good faith ” 
within the legal meaning of that term. 


‘The only ground of review on which we 
have heard the petitioner, is that indicated in 
the first and second paragraphs of the written 
** grounds” annexed to the petition of review. 
It is, that our judgment is defective because 
we do not decide whether the Deputy Magis- 
trate in removing the*bwnmd acted judicially 
and with jurisdiction. It -is argued that 
if the Deputy Magistrate ‘wos acting 
judicially and within his jurisdiction, we 
ought to have decided that he-was not liable 
ina suit for damages, whatever may have 
been the irregularity of his proceedings. 


weie prepared to admit that if the 
Deputy Magistrate in cutting the bund was 
acting judicially and within his juris- 
diction, this suit against him ought to have 
been dismissed, so far as he is concerned. 


Weglso admit that we have not decided dis- 
tinct whether the Deputy Magistrate acted 
judicially, or whether he acted with juris- 
diction. That we did not decide these pointa, 
however, arose from the fact that we were 
never asked to decide them,and that they were 
never alluded to in the argumentof the special 


appeal. The sole question then. raised was. 


whether the Deputy Magistrate acted bond 

«o &8 to be protected by Act XVIII of 
-1850.° We débided that he did not act 
bund fide and was not so protected. But it 
was not suggested by those who appeared 


- „for the Deputy Magistrate and the: Govern- 
> ment, that whether acting bond fideor not, 


the Deputy Magistrate @o long as mala 

fides was not alleged) was protected on the 
eneral principle t the goj done was a 

Judicial act done by him with jurisdiction. 

. The pfarticylar “defence now relied on Is 

not diginotly raised in gthe written state- 
e e. 


NS . 


The Deputy Ma-. 


ments put in by the Government ang by the . 


Deputy Magistratd respectively, nor ip the 
issues fixed for trial in the Ib wer Courts. 
No doubt, the non-liability of the Deputy 
Magistrate because his act was ajudicial 
act, has been pleaded in general afd com- 
prehensive terms. But it was never plead- 
ed expressly, that because the act was judi- 
ofal and done with jurisdiction, the Deputy 
Magistrate was not liable, however irregular 
his proeedure. 


The Judge of the Lower Appellate Court ° 


hes found that the act was a judicial act done 

with jurisdiction.” Bat he did not decide 

the case in favor of the Deputy Magistrate 

on that ground: indeed it may be doubted 
whether it ever occurred to him, any more 

than to the defendants, that that was in itself 
a sufficient defence : his decision rests mainly 

on the ground that the Deputy Magistrate 

acted bond fide. . 


, We have allowed the question to be raised 
now in review, because, as the Lower Appel- 
late Court has found that the act wasa judi- 
cial act done with jurisdiction, our judg- 
mené is no doubt defective as it omite all 
mention of this. matter. 


We have in our’ original judgment shown 
that the proceedings of the Deputy Magis- 
trate were so careless and jrpégülar that he 
could not be held to have acted bond fide 
within the meaning of Act XVIII of 1850. 
The precise point now taken is that when he 
out the bund he was acting under Seotion 
808 and the other Sections of Chapter XX 
of Act XXV of 1861; that the act was a 
judicial act done with jurisdiction ; and that 
the Deputy Magistrate is, therefore, pro- 
tected however irregular his proceedings 
may have been. * 


The Lower Appellate Court has A iy 
held that the Deputy Magistrate had jurim, 
diction and acted judicially, but has also 
held in substance that he aoted under 
Chapter XX of Act XXV of 1861. The 
Judge says :— Under these circumstances, 
“it appears to me that the Deputy Magis- 
"trate was acting in a matter in which he 
“ hañ'jorisdiction to pass an order which, 


“if not appealed sgalgeb would be del. 
* nite, pad therefore she acted judiciall¥: 


“He does not quote the Seoifon ofthe ` 


“Law under which he acted; but it is 
“urged on his béhalf that the orders were 
“passed under Chapter XX of, the Criminal 
“Procedure Code. I have no 


4 * 
. 
e e 


oubt thak, 
! * his order in this matter was irregulhy and 
© e * 
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' “illegal. * © * © © Jtseoms to me that 
“he flid not agnsiderit necessary under Chap- 


“tor X X toexamineevidenoe * -* + *.” 


Mr. „Money for the plaintiff contends 
that thb Deputy Magistrate did not aot 
under Chapter XX; that even if he did, 
he had no jurisdiction to out the bund 
without following strictly the prowsions of 
that Chapter (i. e., that the following the 
procedure prescribed by that Chapter was 
essential as a foundation for the jurisdiction 
claimed); thata Deputy Magistrate acting 
under Ohapter XX is not acting judicially ; 
and that, at any rate, under the peculiar 
circumstances of this case, the Deputy 
Magistrate acted so irregularly and impro- 
perly that he cannot be held to have acted 
judiolally. 


There is ufquestionably pme evidence 
to support the conclusion at which the Lower 
Appellate Court seems to have arrived 
that the Deputy Magistrate was, as a mat- 
ter of fact, acting under Ohapter XX of 
Act XXV of 1861. We, therefore, cannot 
interfere with that finding in special appeal. 
But whether under the oirpumstanoes the 
Deputy Magistrate acted: judicially, and 
whether he actede with "jurisdiction, are 
matters of law rather than of fact. 


As the plaintiff relies on the irregularity 
and recklessness of the Deputy Magistrate’s 
“proceedings as evidence that he was not 
acting judicially and within his jurisdiction, 
it is necessary to examine those proceedings 
in detail They are only partially stated 
in' our original judgment: and we shall 
therefore now state all that oocurred, so far 
as it isto be gathered from the confused 
mass of papers which oonstitute that which 
js E to be the.record of the Deputy 

istrate’s proceedings. 


The Overseer's report of the 15th January, 
in whioM he states that the water penned 
back by the plaintiff's bund was rising and 
injuring the Government embankment, &o., 
consists of a memorandum written by the 
overseer in his day book, kept by him, in 
Fnglish, in bis official capacity:as Ferry d'und 
Overseer. 


° ä e ! e 

The Deputy Magistrate's ordea of the 
174 January that the Police were (o give 
orders to the parties interested to out the 
bung, &oc. is not a formal order, nor is it (so 

es we hate been able to discover) any- 
- Where recorded in the Deputy Magistrate's 
ofid ag a proceeding under the Criminal 
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Prooedure Code, or under any other law. 
It is merely a mefno. or order written in 


the margin of the oferseer’s book. 


The overseer's report was as follgws :— 
Pr ed to Hurringkola to inspect works’ 
“on the old Benares road, and found that 
“the construction of the earthen bridge 
‘over the Mundesharee has become djflloult 
“as the upper embankment of the river has 
“been eut open since three days, which 
* made the water increase to the height 
“of 8 or 9 feet. The work will be teo 
“expensive unless the lower embankment 
* of the river is cut open to drive the sur- 
“plus Water. The cost estimated at first 
* was rupees 80; but now I think it cannot 
“be completed without the expense of 
“rupees 200 and upwards. I report the 
* matter for your consideration and orders, ” 


Opposite this, the Deputy Magistrate 
writes in English—“,Orders to be issued to 
“ the Police to carry a notice to the party | 
“who has erected the bund below to cut 
‘it and allow the water to pass, so as not 
* to injure the bridge near Harringkola,” 


On the 6th-of February, the Police report-: 
ed that they had given notice as directed, 


Thereupon, on tha } lth of February, two 
petitions were presented to the Deputy Ma- 
gistrate, They were similar ineemarport, 
claiming a right by user or custom to erect 
the umd for the purposes of irrigation, 


and praying for an enquiry. They were pre- 


sented, the one by Sheikh Danis and other 
ryots of the plaintiff,—the other by Modhoo- 
soodun Pandah, the plaintiff's kurpugdaz or 
agent. ° “m 


On the same 11th of February, the Depu- 
ty Magistrate wrote an order on the baok of 
the petition of Sheikh Danis, directing the 
petition to be sent to the police, who were. 
to enquire as to the custom. 


The report of the overseer of the 20th 
February is written by himein English in 
the day-book. which we have salready men- 
tioned ;—“ In order to have sufficient water 
“for the Baro cultivation, Baboos Taruck- 
“nath Mookerjee (the plaintiff, of Jonai> 
** Ohundee Churm Ghose of Haitpore, Gopee 
*Mohun Mozoomdnr, ngib of late Baboo 
* Mamapershad Roy, and Huree Churn 
“ Mookerjeé of, Ooterparrah, dammed the 
“river Damoedah and £urned lt course so 
“that the water may run & their cultiva- © 
“tion through tp Saidpore ande Singhal 
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petition firat states that the Goldig?ee peo- ` 
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* khals But these khals, having open com- 
“ mgnications with the *rirer Munderharee 
u made the water of theriver- Damoodab run 
‘to it and thereby inundated its parts; and 
©  chegarthen bridge lately constructed over 
“it fon the convenience of the passangers, 
* bullocks, and carta, bas been plunged to thé 
“depth of three «eet, though the bridge 
‘was constructed three feat above ordinary 
“water level. The bridge will come to nó 
€ gae unless the surplus water is driven off 
“ by cutting away thelower embankment, for 
CWhioh an order was issued on tlie police 
“on the 15th ultimo; and shoold the Ma- 
* gistrate retarn. to Hoóghly by that way, 
«he shall have to uüdergo a good deal of 
41noonvenlenoe for tbe orossiog of hib 
“horses, &o. I report the matter for your 


' © consideration and orders.” 


* 
P 


* 


- 


On the 28rd February, the Deputy Megis- 
trate made, on this report, another memo. in 
English, written on thé margin’ of the over- 
aser’s book ;—~‘' Injunction to be issued 
“through the polibe of the persons’ whó 
^ haye thrown up the cross bunds below the 
“ bridge, to let off the water so as to relieve 
“ the bridge of the super-abundant waters.” 


: By way of giving effect to this order, the 
Deputy Magistrate apparently issued an 
order on the 26th Febrüíry to the Polloe in 
the follgai»g terms (we use the word '' ap- 
parently” because the only copy òf this 
order on the record bears neither signature 
nor seal of tbe Deputy Magistrate). 
“u Formerly, bunds were erected on the 
* Mundeshnree for Baro oultivation, but the 
« water used to remain lower than the Haur- 
“ringkbla embankment; now, however, 
v there are super-abundant waters. ‘The 
u Police will instruot the persons who ereot- 
«€ od the bunds to ont them down in such 
«4 manner that the excess waters may pass 


r off." 


The Police on the Sth March reported 
perviqe.of this order. 


= 9 y 
- On the 9thef March the Police Inspector 
reported that, on enquiry, he found that the 
laintiff had no right by use or custom to 
reet hls Suac, but that Chundee Chürn, the 
Qoldigree talookdar, 4ad $ right, by ous- 
tom, to erect a bund lower down the river 
at Gobra. . 


On tha 11 
sented’ by T 
said, Ohandee Churn ang another. 


a 


9 
March, & petétion was pre- 
Ali Moollah, agent of the 
The 


ple had a ovatomary right to erect a bund 
lower down this khal for the Purpose of se- 
curing water for the Baro crop, nnd that 
recently the plaintiff bad ade n bund 
to which he had no customary right And had 
thereby prevented the water from reaching 
the Goldigree bund, and caused mooh 
Joss to ethe Goldigree ryots. The peti- 
tion then continues :—'' Moreover, the erec- 
“tion Of the non-enstomary (be-masmoolee) 
“bund (plaintiffa) has caused the Gov- * 
“erument bundet Hurringkola Ghat and 
“the Benares road to be overflowed with 
i water, and has thereby done ‘great incon- 
“venience to the pnblio at large. This 
* matter having been reported by the Ferry 
“Fund Orerseer, the Mookerjee talookdar 
“(the plaintiff) was ordered to let the water 
“ron out, but lias not eut his bus on several 
" excuses, &o#? The prayér of the petition 
was that the plaiutiffs bwnd should be 
ordered to be removed, 


On the back of this petition, the Deputy 
Magistrate on the llth March made an 
order'to the following purport,— Ordered 
* that Sattroghan Ghose, mookhtear of the 
“opposite party, be apprised of this, and 
“that notice be issued this ellents direct- 
“ing them to cut this baad within a week, 
“if it is (be-mamoolee) not,a customary 
“ bund ; bat if they knew it to be customary 
"(mamoolee) let them show cause within 
‘thet period ; and that a perwam*aA be 
‘issued upon the ‘overseer, Kally Prosinnd, 
“directing him to enquiré ànd Yéport 
* whether the new bund erected "by tha 
* Qouri's order at Hurringkola is _ Btill 
t ander water for the above reason; if so, 
“is it still after the issue of the previous 
“order; and if not now, how losg was it 
* go after my previous order." i 


An order tq the overseer, of the same date, « 
after statihg that it appeared from. thé peti- . , 
tion of Talib Ali Moollah, that the vern 
ment bridge was suffering from plaintiff's 
bud, continüàs:—'' You ere Hereby dirdoted 
“to go and enquire and report whether the 
“ Government bridge still '&ontinuee "under 
“ wahr owlag to that bund, and whether fi 
‘“gontinued under water, after passing the 
“first 21 to cut it ; end if sb, for hew 
“many days." i » 


On the same 11th of March, a notioe was 
issued to the plaintiff to this effect :—" It 
“appears from the petition of Talib Ay ; 
“ Moollah, kurpurdas eof the Golfigrüo. 


n3 


U 
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.e talookdar, that you have erected n new 


“Bind at Bhéotla, which is too much in- 
^ jur the *Büro crops of many ryois. 
“Take nódce by this to cut the bund 
« within 7 days, if you know it be not cus- 
“tom (be-maxaóolee), or show cause 
“within that time if you know it to be 
“customary (mamooleé).” 


On the back of this notice is endorsed a 
receipt on the part of the plaintiff of the 4th 
Chyet 1278, B. 8., corresponding with the 
16th March 1867, shewing that it was 
served on that day on him. And there is 
on the record a return by the Police, dated 
the 18th March, shewing that the order of 
the 11th had been served, but not stating on 
what particular day it had been served. 


On the 19th, the overseer reported that 
the Government embankment was still sub- 
mérged and that the bund hal not been 
cu, — 


On the 20th March (that is to say, four 
days after the service of the notice of the 
lith calling upon him to shew cause with- 
in seven days) the plaintiff by his aggnt, 
Modhoo Soodun Pandah, presented a peti- 
tion to the Deputy Magistrate alleging the 
report of ‘the Police as to the plaintiff's right 
to the bund to be false and made in collusion 
with the Goldigree people, and praying for 
a local enquiry by the Deputy Magistrate 
himself 


On the same day, Sheikh 'Sona-oollah 
and others, ryots of thé plaintiff, presented 
a petition much to the same purport, saying 
that if the bund was out the crops of fve or 
eix villages would be destroyed, and praying 
that the Deputy Magistrate would go to the 
spot gnd judge for himself. 


the 80th of March, the Deputy Magis- 
tzate seoms to have made a variety of orders. 
The pringipal one, which is written on the 
back of Talib Ali Moollah’s petition of the 
llth Maroh, is to the following effect : —'' All 
* the papers on the subject Being perused 
** this day, it is ordered that summons be 
** issued on the owners of the Bheoten bund 
* Calling upon them to appear on the Arih 
“ March next, on a harge of disobgdience 
* oftorder ant of o&uwing mischief o the 
“ Qernmènt bund by allowing the water 
* to stand upon it after the issue of the 
“order : that orders be issued to the Police 
“ through the order book directing them to 
“Agud jo the names of those persons who are 
“amao that the same order was not carried 
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“ out: that a perwannaA be issued to the 
“ overseer, Kally Persaud Mookerjee, direct- 
* ing him to furnishe list of such perns 
who kuow that there was water upon thè 
“ Government bund after thé issue qf, the 
‘“ former order: that both of the Poliag and 
“ overseer be written to to send in the lists 
* ealled for within two days : that both the 
" overseer and the Police do go to the.spot 
" and cut the Bheoten bund in such a way 
“ that the water runs off about one foot 
“‘down the Government bund and no more ; 
‘and if the defendant had cut the bund and 
“ the water had already gone down one foot 
“ of the Government bund, then they should 
** not out the bund any mote. If it how be 
* necessary to cut the bund, then the Police 
‘“ should regularly realize the expense from 
“ the defendant. Let both parties know that 
‘ this order ie passed only with regard to 
“ the Government bund. As to the ‘Gol- 
“ digree bund, let summons be issued upon 
“ the overseer to appear as a witness on the 
** date fixed for its trial ; and a copy of the 
‘ overseer's report of the 19th Maroh be 
“ kept with the case, and a copy of thie or- 
* der be kept with the original record." 


A copy of this order appears upon the 
back of the petition of the 11th Febraary of 
Modhoo Soodun Pandah, the plaintiff's 
agent; and this copy also bears the signa- 
ture of the Deputy Magistrate wash, the 
word “copy” abovÉ it, On what data this 
copy was written on the back of that peti- 
tion does not appear. | 


In our original judginent it is stated that 
it was on or about the llth February, that 
the Deputy Magistrate directed orimjnal 
proceedings to be taken against the plaintiff 
for disobeying his order, &o. This direc 
tion, however, was not given till the 20th 
of March. 


On the back of Talib Ali Moollah’s peti- 
tion of the llth March is further to be 
found an order of the 20th March to she 
following effeet:—‘‘ Asa diffrent date is 
“ fixed with regard to the Hurriagkola bund 
‘t it is necessary also to deal with regard to 
“ the Goldigree bund separately : therefore, 
“it is ordered that the 27th of Mareh be 
“ fixed for its triale and let mokhtea:s Sut- 
* troghuo Ghose and Bykant Nath Roy be 
‘“dinscted to produce shy. evidence they 
“have on that day." An order in similar 
terms and of the 20th March, ig sleq endors- 
ed on the petition of Modhoo eSoodun Pai- 

à 


dah of the 19th Mail, m 
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There &eem also to have been several 
other orders issued on the 20th of Maroh, 
e. g., one to the overseer and one to the 
Police to cut the bund and realize the costs 
(if agy) of so doing, and a summons to the 
plaintjffs agent to appear on the 27th to 
answer a criminal charge of disobedience to 
the Deputy Magissrate’s order and causing 
mischief, &oc. t 


We may say here that although we speak 
ofthe Deputy Magistrate having ordered 
the plaintiff's bund to be cut, we sre aware 
that the order given was only an erder to 
cut'it to such an extent as was necessary to 
relieve the Government embankment, ‘But 
it has been found by the lower Courts that 
the carrying out this order necessarily led to 
the destruction of the buad. We, therefore, 
speak of the Deputy Magistrate having or- 
dered-the bund to be cut, though we ac- 
knowledge the fact that the order he gave 
was restricted in, its terms. 


^ On the 24th of March, the Polioa report- 
ed that they had cut the bund the previous 
day. At the same time they forwarded a 
Nat of witnesses who could speak to the 
bund not having been cut in compliance 
with the previous order to out it, and of 
these witnesses the Deputy Magistrate or- 
dered that four shout be summoned to ap- 
pear he 27th, for whioh day the criminal 
case against the plaintiffs agent (for causing 
mischief and disobedience of lawful orders) 
was fixed. 


On the 26th of March, the Police made a 
return that they had summoned four wit- 
ness 

On the 27th Maroh, the trial took place. 
Modhoo Soodun Pandah, the plaintiff's agent, 
was the defendant. He denied having caus- 
ed misghief under Section 426 of the Penal 
Code, jum admitted having disobeyed the 
order to out the bund. The Deputy Magis- 
trate, finding him guilty under Section 188 
of disobeying ,lawfal order, flned him 60 
rupees. These criminal proceedings against 


Modhoo Soodun Pandah do not neocessari-. 
‘ly bear directly upon the issues in the pre- 


* Bont suit; but they have been filed as ovl- 


B 


M 


dence “and are in themuthee. We shall only 
say that they are a fitting corollary to the 
rest of the prodbedings of the Deputy 
Magistrate,—being equally irregular , and 
indefensible. 


v e e 
"These detai more than 


confirm the opi- 
nign which in our orifingl judgment we 
e t 
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expressed of thé oonduot of the Deputy 
Magistrate. Ho had no legal authority to 
interfere with the plaintiff's bwmd, except 
by a proceeding with referenoe to it held as 
prescribed in Chapter X X of the Criminal 
Procedure Code. He was bound under 
that Chapter to fixa day on whioh the plain- 
tiff might show cause why his bund should 
not be obt, and to give hima fall and fair 
oppor&unity of being heard and of protect- 


ing himeelf. This being his duty, we finde . 


that on the 17th of January the Deputy 
Magistrate, having no evidence before him, 
and acting only on areport written by the 
road overseer in his day book, ordered the 


bund summarily to bg out. This order is 


contained only in a memo. in the overseer’s 
book : no formal proceeding was held or re- 
corded anywhere: but it was communicated 
to the plaingíf by the Police in the shape 
of a perwannak. On the 11th of February, 
the plaintif and others, objecting to the bund 
being cut and claiming a prescriptive or 
customary right to erect it (which right 
both the lower Courts have found the plain- 
tiff really has), and asking for an inquiry, 
the Deputy Magistrate, instead of inquiring 
himself into the matter referred it to the 
Police to inqnire into the alleged right. On 
the 28rd of January, upon another private 
report made by the overseer jn his book, the 
Deputy Magistrate,—still without any for- 
mal proceeding,—again writes an order in 
the margin of the overseer's book, directing 
the bund to be cat. And on the 26th of 
January, he orders the Police to see this 
order carried out, although at that time, no 
returo had yet been made to the order di- 


recting the Police to inquire as to the exist- 


ence ofthe prescriptive right claimed. On 
the 9th of March, the Police reporáed against 
the right claimed. On the 11th, eq 
digree tatookdar prayed that the plaintiff's 
ównd might be cut, because it injured the 
petitioner's bwsd lower down the giver, and 
because it injured the Government bridge. 
Notice was then given to the plaintiff to 
cut the bund in seven days, or if he eleim- 
eda customary right to erect it, to shew 
cauge within seven days. ‘This notice 

not served on the plaintiff until the 16th, 
On the@O0th, the plaingif's agent did shew 
cause by putting in a Petition, asserting hig 
customary or prescriptive right to erectethe 
bund aod praying a local examination by 
the Deputy Magistrate himself. On tha 
20th March, without in any Way disposi 

of the plaintift’s claim of righi} ang vh 
absqlutely no farther grounds to gq onthan 


[ Vol. xvi. i 


J i 
1871. Oivi 

. the Polise report and the overseer’s reports 
(whiqh last at any rate Were made behind 
the plaintiff'sfoack), the Deputy Magistrate 
ordered the bund to be cut at once, and 
peremptorily -desired the overseer aud Police 
to carry\pat this order. At the same time 
he fixed a day for trial of the question, as 
between the plaintiff sand the Goldigree 
talookdar, of the plaintiff's right to erect 
‘the bund, 

e Mr. Bell, who has argued in support of 
bis application for review with much ability 
and care, says that there were two separate 
matters pending before the Deputy Magis- 
trato,— firstly, a question between thie 
Government and the plaintiff, and secondly, 
a question between the Goldigree talookdar 
and the plaintiff. There is not the smallest 
indication that there was anything of the 
sort until the 20th of March. On that day, 
certainly, while the Deputy Magistrate made 
one order directing the dwnd to be eut, he 
made another fixing the 27th for trying 
what is called the Goldigree case. The 
fact of the Deputy Magistrate on that day 
making two separate orders, in no ag ie 
alters the position of the plaintiff. The 
plaintiff elaimed, up to the 20th March, the 
right by custom or erescription to maintain 
his bund, as it was, against the Govern- 
ment and agaigst the Goldigree talookdar. 
His claim cannot be altered: nor his legal 
position damnified; because the Deputy Ma- 
gistrate on the 20th chose to say (as he did 
practically say) “ I dispose of the plaintiff’s 
€ oase as against the Government by order- 
“Ing bis bund to be cut forthwith; but as 
* regards the question between him and the 
u Goldigree talookdar, I fix the 27th as the 
* day upon which they may fight out their 
* dianute.@ The Deputy Magistrate may, 
on Ke 20th of March, have separated the 
dispute between the plaintiff and the Govern- 
fnent, from the dispute between the plaintiff 
and the @oldigree talookdar. But his hav- 
ing doue so does not improve -his position in 
the present suit, as no such separation exist- 
ed until the 20th March, and it then sprang 
into existence ‘through the spontaneous aot 
ofthe Deputy Magistrate which is ig no 
way binding on the plaintiff, There js no- 
thing whateger in te notice to the plaintiff 
of tpe lgh Maroh? (served aponehim on 
thee 16th) to cut the bund or shew cause 
within seven days which indicates that that 
notice related only to the claim made by the 

oldigiee talfokdar. On the contrary, the 
eon tho face of it relates generally to 
e 
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the plaintiff's right to maintain his bund 
asit was; and any one on whom it: was 
served had a legal right to shew cause within 


the preseribed time, both as against the 


Government and against the Goldigsep ta- o 
lookdar. : 


Mr. Bell further says that there was no 
cage to inquire into as against the Govern- 
ment; that there was no doubt about the 
right ; and no question save as to whether 
the Government bund was being injured, 
The Deputy Magistrate did not choose, any 
more than Mr. Bell,-to recognize the, possi- 
bility of any right as against Government. 
But as a matter of fact, the customary right 
to erect the bund was asserted from the 
first by the plaintiff, and it is not the oase 
that the plaintiff’s only point was that his 
bund was not injuring the Government road. 


Such being the details of the proceedings 
of the Deputy Magistrate, Mr. Money very 


justly complains of the diffleulty of finding ' 


out on what supposed principle the Deputy 
Magistrate acted as he did, and whether or 
not he actdd judicially and whether or not 
with Jurisdiction, 

To this hour, the Deputy Magistrato him- 
self has never got any nearer a justification 
of his conduct than.q sweeping allegation 
made by him in the witness box, that he 
acted under the provisions of the final 
Procedure Code “ amd im the exercise of 
Ais judicial and executive powers." 


The Government, in 'thelr written stato- 
ment,say for the Deputy Magistrato that 
which he never has ventured to say for him- ° 
self,—that some of his proceedings agere 
made under Section 62 and others were 
under Chapter X X of the Criminal Procedure 
Code. The Court of firat instance held that 
all the proceedings were under Section 62 
and were taken by the Deputy Magistrate 
in his executive capacity. The Judge of the 
Lower Appellate Court held that all the 
prooeedings were judicial and under Ohap- 
ter X X. i. x 


e ; 

‘In the absence of any indication by the 
Deputy Magistrate himself of the law under 
which he imagined himself to be acting, it * 
becomes important, to consider the line of 
defence adopted in this suit, and the coarse . 
generally which the suit has taken since its 
Institution. œ : 


The first parfgraph of the plajnt sthtos that 
the bund was cut “by an uMawfal order” 
e , e 


~ 


x 
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of the Deputy Magisirate, nnd further on 
the plaint states that she third defendant, 
thé overseer, reported that a large sum 
of money would be required for the con- 
ddp Lil of the bridge on the Government 
road unless the plaintiffs bund was cut, 
** and although your petitioner’s (plaintiffs) 
“ ngent raised objections on that point, the 
* firgt defendant (the Deputy Magistrate) 
instead of instituting a thorough enquiry 
* into it by the appointment of a Punchayet, 
* &o., passed an order on the 20th Maroh 
« 1867, for cutting open your pe:itioner's 


.“ (plaintifs) prescriptive (mamoolee) bund, 


' jn excess of the powérg vested in him by 
* virtue of his oflee." . ~ 


The words quoted are taken from a trans- 
Intion of the plaint by the Oourt Trans- 
lator. This translation is considered by 
us (after hearing the original read) to be 
correct, and to give the true meaning of 
tho Bengalee words used.” Mr. Bell and 
the Government pleader, Baboo Unnoda 
Pershad Banerjee, however, allege that ac- 
cording tothe real meaning of the plaint 
the omission to appoint a Punchay ts the 
ouly excess of power or jurisdiction com- 
plained of, and that the plaintiff did not 
mean to say that the Deputy Magistrate 
eommitted any illegaligy save in not sum- 
moning a Punchayst. We take the plaint 
as rewired by the Court Translator; and 
we do not doubt that the allegation in 
the plaint that the Deputy Magistrate ex- 
ceeded his legal powers was not intended 
to be restricted, and is not in faot restricted, 
to the one matter of the not appointing a 
Punghoyet. LS 

a 

However thig may he, it is perfectly clear 
that the plaint was not read as so limited 
by those who prepared and filed the 
written statement on behalf of Government. 
And no one who takes the trouble to read 
that statement, can for one morhent believe 
that there is the smallest foundation for 
the” pasertiongmade more than once in the 
argument of this application, that the Go 
vernment was misled by the plaint and con- 
sidered that the only point to be met was 
that as to the Punchayet. The issues 
fiuxed^and tried in the Courts below, also 
show that tha onse Was. not treated by any 
of the parties ad so limited. And when 
Government appealed to the Judge from the 
decision of the Court of frygt instance, this 
matter Was «ot alluded to in the grounds 


of appegl which were fleg, 
d . 


e » 


y, 
s 
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To return to 
to the plaint. 


e 
The Do Magistrate in his written 
statement filed on the 8th of April 1868, 
anys :—15st.— That inasmuch as it @ alleged 
that he acted in his official capa ty, Gov- 
ernment ought to be made a party. 2xq.— 
That as it was not alleged that he acted in 
bad fatth the suit would not lie, &ocording 
to thg latter portion of Section 88 of Regu- 
lation XI of 1822 and Act XVIII of 1850, 
9rd.—That he acted under ^ general order 


the proceedings subsequent. 


of the Magistrate, and the Magistrate should ' 


be a party to the guit, 4t4.— It has been 
“ anid that I acted beyond my "powers only 
* in not having appointed a Punchayet. But 
“the law which provides for’ the appoint- 
“ mant of a Punchayet also provides that the 
“party objecting should apply for it. No 
' such application was made.” In the 
fifth and last -para, the Deputy Magistrate 


gives his version of what occurred, Ín very . 


general terms, not showing under what 
particular law he aoted or meant to justify, 
save that he contends in a general way thet 
he acted in good faith and did nothing 
illegal. 


On the 26th May, the Collector of 
Hooghly on. behalf of* Government filed a 
petition praying that the Government 
might be made a party. This petition states 
that the plaintiff had sued the Deputy Ma- 
gistrate “for having exceeded his powers 
and cut a bund ;" that it bad been represent- 
ed to the Court that the Deputy Ma- 
gistrate had “ acted in connexion with 
' the cutting the bund in his judicial capa- 
“city, and consequently the suit cannot 
“ Jie," but the Gourt had done nothing as to 


making the Government a party. Then it | 


goes on :—“ The Deputy Magistfate je 
‘orders in connexion with cutting the Ayad 
‘ either in his judicial or executive capacity 
“ end in either case the Government ough 
" to appear.” The Government frayed to 
be made a party and to be allowed to flle a 
written statement. On the 29th of May, 
the prayer was granted notwithstanding 
the opposition of the plaintiff. ' 


e 
Thereupon, on the 27th of July 1868, the 
Collecter of Hooghly om behalf of Govera- 
ment put in a writn statement. 1s 
iu English, and too long for us to give i in 
full; but the following is its general pur- 
port :— : 
Firstly.—Government dentes the plai 
tiff’s prescriptive right to erect ù dend¢as’ 
e e : 


e e 
J e [ 
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.'" olaimed by him, and pleads that the Mun- 


deslmree isa natural water-courso and 
therefore cannot be the subject of any right 
injutious to the publio, —Seoondly, Govern- 
ment mys that the plaintiff's allegations 
that bib und did not injure the publio road 
are false, and facts are stated to show that 
they sre false, Thirdly, Government states 
that the convenience of the public requiring 
a temporary bridge, the Deputy Magistrate, 


under general Instructions of the District Ma- } 


° gistrate, directed the Ferry Fund Overseer 
to construct the Government bridge, in 
January 1867. It appeared, however, that 
the plaintiff's bund was certain to cause 
injury to this bridge, so the Deputy Magis- 
trate ordered the plnintiff to remove it 
This order was not attended to, and the 
Government bridge was constructed at ad- 
ditional cost in consequence. On the 20th 
of February, the overseer repofted an over- 
flow of the Mundesharee and submersion of 
the Government bridge by reason of the 
plaintiff's bund, and the Deputy Magistrate 
again ordered the plaintiff to cut the dund. 
On the llth February the plaintiff’s go- 
mashta and some ryots presented a petrion 
to the Deputy Magistrate, objecting to the 
order and demandipg an enquiry, and an 
enquiry was accordingly ordered. Mean- 
while, a servant of the talookdar of Goldi- 
complained to the Deputy Magistrate 
that the plaintiff's bund illegally prevented 
water reaching the Goldigree bund. ‘The De- 
puty Magistrate thereupon ordered a fresh 
notice to issue to the plaintiff to cut the bund, 
or show cause within a week why it should 
not be out. Jn the meanwhile, as the over- 
seer Jeported that the bridge was still sub- 
merged, the Deputy Magistrate ordered the 
- bund to ^£ partly cut, &o.,—a2nd it was cut. 
« Ufder these circumstances the Govern- 
* Ment pleads” that '' the Deputy Magistrate 
{ acted judicially within his jurisdiction in 
« good faith, believing that he had juris- 
« diction ;" that the ordets issued on the 
reports of the overseer were jn effeot orders 
under Section 62 of the Code of Criminal 
Procedare ; that the order of the 11th March 
on the petition of the Goldigree talookdar 
ws in effect an order under Section $08; 
that the plaintiff diġ not apply for g Jury, 
bu for an "inquiry ¢ that the BS PS for 
cutting thé baud was also issued wader the 
spirit of Section 814; and that under these 
circgmatances, the suit wag barred by Act 
XVIIL of 1830. It was also pleaded that if 
ibeo admitged for argument’s anke, that the 
mS Magistrate acted in his executive 
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capacity, he acted i the publio safety and 
welfare, &c.; an@ further that the right 
claimed by plaintiff was of such a large and 
compehensive nature as would extinguish 


the ordinary rights and uses of theepublio ° 


thoroughfare and cause danger to tragic and 
human’ life, &o., .a right inconsistent with 
all law and precedent, l i 


It is to be observed that in this 'state- , 


ment, Government pleads, not what the 
orders of the Deputy Magistrate were, but 
only what they were ''in effect.” The 
orders issued on the reports of the overseer 
(which include, aceording to the written 
statement, the actual order to eut the bund) 
were in effect orders issued under Section 
62, but the order of the 11th March on the 
petition of the Goldigree talookdar was tm 
effect under Section 808, while it is added 
that the order to out the dum was also 
issued “under the spirit" of Section 814. 
Doubtless it was a difficult matter for the 
advisers of Government to justify the pro- 
ceedings of the Deputy Magistrate who did 
not know how to justify them himself. 
That the difficulty was keenly felt is very 
apparent, from the vagueness and uncertainty 
of the justification plended in the written 


statement,—the only distiuot line of defence © 


taken onm that part of,the cage being that the 
Deputy Magistrate acted in good faith and 
was therefore protected by Aot X Mab. of 
1850. f 


The issues on whioh the case went to 
trial are set forth in the judgment of the 
Court of first instance :— Is the suit barred 
“by Section 88 of Regulation XI of 1822 
“and Aot XVIII of 1850? Has the finin- 
‘iff all along erected the disputed bund to 
“keep the water for the caltivation of Baro 


'' paddy in his talook, and did the defendants 


“having out the bund in the manner de- 
" scribed in the plaint, cause the alleged in- 
“jury to the crops? Or, wos the dund cut 
“in good faith in order to prevent inconve- 
* nienoe in the use of the publie road, gnd 
“has the plaintiff sustained nodoss thereby ? 
“Tf the defendants did so in geod faith in 
“the disoharge of their official duty, are 
“they liable for the plaintiff's claim? and 
“if so, which of the defendants is Jiable ? 


e 
“Did the Deputy Magistrate defendant 
* rageive any order rom «hoe Magistrate to 
" cuf the bwstd ?, 


e e 
«s the river Mundeshagée a" natural 


^ 


« water-oourse ? Agd if po, ean the plaintiff 
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* claim a presoriptiye right to ereot n bund 
“indt? " 


“Ig the act of the Deputy Magistrate 


* * jusiiable under the circumstances ?" 


At the trial the Depoty Magistrate was 
examined as a witness, but approaebed no 
nearey to a legal justification of his aats 
than to declare that he ordered the bund to 
be cut under the provisions of the Criminal 
Procedure Code and tm the exercise of his 
judicial and executive s. The Court 
of first instance beld that the Deputy 
Magistrate acted in good faith and not 
beyond his jurisdiction, and that under 
Section 62 of the Criminal Procedure Code 
he had jurisdiction to order the buad to be 
cat, The Subordinate Judge says in bie 
judgment—“ As the Deputy Magistrate 
** did the act carefully in his executive capa- 
* city, and it is not proved that he did not 
“sot in good faith, therefore under Act 
“XVIII of 1850 neither he nor those act- 
“ing under him can be liable in damages.” 
Finally, the Subordinate Judge says—*' If it 
“be considered that the said act was beyond 
* the Deputy Magistrate's jurisdiction, yet 
“when the defendants believed him to 
“have jurisdiction they cannot be liable. 
“s * * œ The plaintiffs prescripilve 
* right tocrect the disputed bund is declared 
* andatipo claim for damages is dismissed, and 
“In the circumstances of the case each party 
** will bear liis own ooets." 


There were no fewer than four separate 
appeals to the Judge.from this decree. The 
plaintiff appealed as e matter of oourse, 
DU Ned for damages having been dismissed. 
Thé Government appealed, being dissatisfled 
with the declaration of right which the 
plaintiff had obtained. The Deputy Magis- 
trate and the Ferry Fund Overseer also ap- 
pealed. Ench appealed separately and enter- 
ed a separate appearance in the Judge's 
Court. 


The Judge has in substance, though in 
rather an urfdecided manner, fonnd as we 
have already said, that the Deputy Magis- 
trate acted in good faith. judicially, with 
jurisdiction, and under Chapter XX of the 
Codeeof @riminal Procedure. His judgment 


, ends thus :—'* Thee order of the lower 


** Court must be modifled, and the plaintiff 
* be declared .entitled gwoad the present 


` * defendants to erect a bund in the river, 


“ whereby the irrigation of the flelds for 
“ Baro graitwin the villages in the plaint is 


aueoufed, with the resfrvation thas ohan-. mediately before him, by Sir Richard 
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“nels be cut in,the banks of thå river ` 


“within three feet of thelr top to allow the 
* exit of the water to prevent it oveiflow- 
“ing the river banks: that the claim for 
* damages be dismissed : and that tl» lower 
^ Court's order declaring the plaintÉT's pro- 
" prietory right in the river be set aside, 
* On the question of costa, as the plaintiff 
* has not succeeded in his special claim for 
" damages against defendants 1, 2, and 8 
“ (the Deputy Mngistrate, the Overseer, and 


“the Police Inspector) he shall be made ° 


“ liable for their costs in both: Courts in pro- 
‘‘portion, Tbe Government defendant will 
“ pay its costa in the Appellate? Coart and 
“recover costs from the plaintiff in the 
* lower Court in proportion * * *." 


Against this judgment the plaintiff ap- 
pealed specially to this Court, 


As to Mr? Money’s contention that an 
officer acting under Section 808 and the 
other Sections of Chapter XX is not acting 
judicially, even if be proceeds regularly, we 
are clearly of opinion that a proceeding 
under Chapter XX, if regular and such as 
the lw prescribes, is a judicial proceeding. 
Qur view of the duties of officers acting 
under that Chapter has been stated in our 
judgment now under review. It appears to 
us, ibat under Chapter XX a Magistrate 
cannot legally act without first calling on 
the person with whose property he proposes 
to interfere, to appear and show cause. If 
cause is shewn, the Magistrate must deal 
with it judicially, must take evidence if 
necessary, and come to a decision upon the 
whole matter. He has to summon, hear and 
determine, and has a discretion to exercise : 
and this is certainly a judicial power, and 
the offloer exercising the. power and acting 
as the law prescribes, will, on general prin- 
ciples, be protected though he be ow a 
Deputy Magistrate (See Kemp versus Neg 
ville, 81 L. J., C. P., 158; Ferguson versus 
Earl of Kinnoull, 9 Clark and Finndlly, 290). 


In tbe case of Ashburner versus Kishno 
Valad Tukee Patil, 4 Bombay Reports, page 
160, A. O. Jur. (which seems to be an 
authority directing in favor of the p t 
plaintiff) it was held by a Division Begoh 
of twogJudges of the igh Court at Bop- 
bay (the Chief Justice Sir Richard Cfuch 
being one) that proceedings under S@&lon 
808 are not judicial within the meaning of 
Section 401 of the Criminal Procedure Code. 
And the like opinion was expressed’ more 


recently, although the question evas pot jA- 
ooh, 


z " . 
. : e 
bad * 
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did not appear that the defendants had asked 
the Magistrate to, examine witnesses and 
that he had refused to do so. Thoe*case 
does practically decide that a proceeding - 
under Chapter XX may be legal fhough, 
not supported by evidence on oath, if the 
Magistrate does in fact inqulre Ps into 
the matter and gives the parties a full op- 
portunity of showing all the oau that 
they desire ‘to show. Bat the whole cir- 
cumstances of this case are very different. 
from those of the matter now before us: 
and the gist of the present case is that whe 
Deputy Magistrate did not inquire fully 
or give the plaintiff & fair opportunity of 
showing cause. ' 


. in the eourse of his judgment in the case 
of Abbas Ali Ohowdhry berexs Illim Meah 
(XIV Weekty Reporter, p. 46, Criminal). 
In that ocaso, a Full Bench of four Judges 

(the pst 8 Phear, J., dissenting) held, 






























as we think rightly, that an order passed 
under Section 62 is not a judicial proceeding 
within the meaning of Section 404. Not- 
withstanding the opinion which has been 
expressed by the learned Ohief Justice, we 
look upon proceedings under Becton 308 
€ and the following Sections as wholly dif- 
ferent in principle, as well as in detail, from 
proceedings under Section 62 : and qve ocan- 
not say we.have any substantial doubt that 
a proceeding under Chapter XX, if regular, 
is a judiolal proceeding for the purposes of 
the present suit. We think it must neces- 
. sarily be held to be so, if the matter is to 
be determined according to the principles 
approved of in the two cases of Kemp versus 
Neville and Ferguson versus Earl of Kin- 
noull, to which we have already referred. 


Although we consider it clear that the 
procedure prescribed by Ohapter XX was 
observed as little as it could well be by an 
body ‘acting under that Chapter at all, stil 
as the Deputy Magistrate did, as the Lower 
Appellate Court finds he did, in fact act 
under Chapter XX, and did call upon the 
plaintiff to show cause, and did hold a sort 
of inquiry (however irregular) through the 
Police, we do not think we can say that the 
Deputy Magistrate was not proceeding judi- 
cially. We think he was proceeding judi- 
cially, though carelessly and irregularly. 


There is, however, the farther polnt,— 
whether, supposing the act would have been 
a judicial act if the procedure prescribed in 
Chapter XX had been followed, it dan be 
said to be so in this particular case when 
that procedure wag scarcely in any respect 
observed. W 

Then, was the outting of the bung an 
act within his jurisdiction? Weesbake it 
for granted that it was, if he had proceeded 
regularly under Chspter XX. But does 
the irregularity or incompleteness of this 
procedure so affect the matter, that the 
jurisdiction did not attach ? For the same 
rensons which indaoe. us to hold that the 
proceeding was judicial proceeding, apugh 
irregular, we hold that the Deputy Magis- 
trate was acting with jurisdiction. As the 
Deputy Magistrate, acting on the report of 
the overseer, considered it necessary that the 
bund should be removed, and as be under 
Seotion 808 passed an order calling upon 
the plaintiff to remove it, or show causo to 
the contrary within seven days, and as áhero 
was in fact a species of nir iud throogh the 
police, we think that the jfrisdiction at- 
tached and that the Deputy Magistrate can- 
not be held to have acted without jurisdio- 


tion. e o ~ 
e e ' 

On the whole, as we must accept it as a 
faqt that the Deputy Magistrate in cutting 
thee bund was acting under Chapter XX of 
the Criminal eProcedura Code, we are of 
opinion that he did act judigMilly and with 
jurisdiction, and tyerefore that he anght not 


Mr. Bell, in trying to re-open this part 
of the dase and to show that the rules pre- 
scribed in Chapter XX were sufficiently fol. 
Jowed, relied much on the case,of Alla 
Baksh (XII Weekly Reporter, page 24, Cri- 
minal) That case, however, even if it be 
accepted as a sound decision, is very differ- 
ent from the present. The defendants were 
served with a notice to remove certain tau- 
neries ns being a nuisance and injurious to 
heflth, . or toappear and show cause 

y they should not be removed. The no- 

e tice was issued on the report of the Civil 
Surgeon, who carefully examined each se- 
parate ‘tannery and madeʻa report upon it, 
The persons to whom the order of the Ma- 
gistrate issued, “appeared and showed 
“ oauso agniust it, and they attempted to 
“ satisfy the Magistrate that the order was 
E not reasonable or proper. The Magistrate, 
s accordingly, went himself to the spot and 
‘owas satisiied tbatethese tnnnerieg should 
* Me rembved, and therefore confirmed his 
* order," It being objected that the pro- 
.eeedings of the Magistrate were not legal, 
bechuse heedid not.record evidence, the 
Yai (E Jackson and Dwarkanath Mitter, 


yj.) declined to interfere, saying thatit 
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in this suit to have been held liable ih 
damages to the plaintiff? 


LÀ 

When this application for review came 
on to,be heard in Court, we were under 
the impression that it was the application 
of the Deputy Magistrate, as. well’ as óf 
the Government. Mr. Bell repeatedly spoke 
of thg Deputy Magistrate as his oliens: 
find there is no dóubt that the whole matter 
was argued throughout in the bellef on the 


* part of the Court, of Mr. Money, and of 


Mr. Bell, that the Deputy Magistrate joined 
in’ the application. It appears, howevér, 
that the petition of review is that of the 
Government alone. We labored under & 
mistake in supposing that the Deputy Ma- 
gistrate joined in it. 


A yery curious state of things thus arises. 
The Deputy Magistrate, of whose conduct 
alone the plaintiff complained and against 
whom alone he got a decree for damages, 
remains quiet and does not-seek to disturb 
our jadgment: but,-the Government, a 
mere volunteer in the suit, against whom 
the plaintiff made no complaint aad sought 
no relief, comes in and applies for a reviow 
on the ground that the Deputy Magistrate 
might have had judgment in his favor if he 
had justified his acts in a manner in which 
he never did justify* them, and if he had 
ro lodan a defence on which he really never 
did rely. The position is manifestly ab- 
surd s and if it is to be dealt with strictly, 
there is no doubt that the application for 
review must be rejected wholly. Under the 
circumstances, however, we think we ought 
not to deal strictly in this matter. There 
is nogjuestion that the intention, through- 
out, was to apply for a review on behalf 
both *of the Deputy Magistrate and the 
Government ; and that the argument upon 
the application was conducted on the footing 
that the Deputy Magistrate was a petitioner 
for review. 


We propose, therefore, eveh now to allow 
the’ petition gf review to be amended by 
adding the Deputy Magistrate’ s namo a» a 
petitioner, if he prays that it may be so 
amended. Having so'amended the petition, 
We shall reVeríe our decree of the Sth of 
January 1870 so far as it affects the Depüty 
Magistrate; and revetsing the decrees of the 
lower Courts also ĝo far as they affect him, 
shall dismiss the plaintiff's suit as agdinst 
the Deputy Magistrate altdirether. 


' While, s however, we'grant the review ‘so 
fig as Concerns the Depéty, ower we 
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shall not grant jt wo far às it regards the - 


declaration of the plaintiff's right as agninst 
the Government, to maintain the disputed 
bund. Thé issue as to the right to eredt 
the bund having been fairly raised apd tried 
lain ttf, 
there is no reason why the plaintiff should 
now be deprived of the benėfit of the decree 
which he has obtained declaring his right as 
against Governmén& As regards the 
Depatj Magistrate, the suit was against 


him personally for damágés. If any question ® 


of right to the bund could be properly 
raised against him at all (which it probably 
could not), it could be so only as incidental 
to the main issue, that of his personal liabi- 
lity for the ‘consequences of his illegal act. 
If the Deputy Magistrate’s defence had been 
conducted with reasonable care and skill, 
he would have declined áll is&nes as to titld, 
on the grouhé that they were immaterial : 


‘and hé would bave merely pleaded that he 


was acting judicially With jurisdiction, and 
was therefore not liable. The Deputy Ma- 
gistrate as a private individual (in which 
capacity alone he was sued) wks in no way 
intemested in thé plaintiff's title: and we 
think that when the sult fails to fat às its 
object is to establish his persohal liability, 
it must also fail 4o fit as its object is to 
obtain incidentally a declaration of title ‘r 
right as against him. B 


But the position of the Goverhment is 
very different. The Deputy Magistrate ap- 
peared to defend himself, and the Govern- 
ment had really no interest onb way or other 
in thd sult. Doubtless, the Government 
might properly have undertaken the defence 
of the suit for the Deputy Magistrate in 
the fnanner provided for in Sestiom 70 of 
Act VIII of 1859. Instead of following 
that course, the Government chose to e 
forward and to insist on being made a ðe- 
fondant and on itsblf contesting the plaint» 
ifs right to erect this buad. It was a fatal 
blunder in Government to interfere ‘as it did. 
But its advisers apparently considered that 
(as thé Judge of Hooghly says in his judg- 
ment) “ Government represented the public 
in the case, whose Tights were éidanger 
by the acts of the plaintiff.” It appears $ 
us tò ba clear that the Govtrbment, having 
as a defendant raised amd tried certain isstlés 
of tithe or right às between itsdIf an®yhe 
‘plaintiff, mubt remata boutid by the decisicn 
oh those issues which it bas destin dy on 
itself, whatever bévenies of se much of tHe 
Built as concerts the Deputy ni Mr i 
party who forces himself into a sur 
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- defendit, is exactly as much a defendant in 


- all tühpeetá za if ho had been originally 


` extraordinary. 


named a def€ndant by the plaintiff in his 

laint And if issues are raised by such a 

ofetidagt ds between himself ànd the plain- 
tiff, ‘and jf thosó issues are properly tried 
as between them and judgment passes, upon 
them, that judgment will stand and will 
bind the parties, whatever may be the judg- 
ment on the original question bétween the 


plaintiff and those againat whom alona he in 


his plaint sought relief. We think, there- 
fore, that the application for review should 
be rejeoted so far as it seeks to affeot the 
deolaration ef the plaintiffs right to erect 
and maintain the bund as against the Go- 
vernment, 


Considering the very good reason which 
the plaintiff had to complain of the conduct 
of the Deputy Magistrate, —oconsidering also 
the manner in which his defence has been 
condioted,—We think that the Deputy Ma- 
gletrate' is not entitled to recover any costs 
from the plaintiff, but that he ought not 
io be ordered to pay any costs; and 
we shall alter the decree which has been 
made accordingly. But aa regarda *the 
Government, our decree for oosts will 
remain unaltered ; eand the Government 
must, moreover, pay the plaintiff his costs 
of this application for review. It is impos- 
sible to apportion the costs in this case so 
as to charge the Government only with such 
& share of coste as would represent the 
pleiutiffa claim for a declaration of right 
as apart from his claim against the original 
defendants, personally, for damages. His 
soit was substantially & suit for damages, 
and was valued as sach only, The Govern- 
ment come in, and contesting the plaintiff's 
right on,its own account, in fact altered 
thefwhole nature of the suit, The sum at 
wich the plaintiff values his suit, although 
based solely on the account of damages 
claimed, s not in excess of the value whioh 
might have been put upon the suit had it 
been one instituted origlnally merely for the 
purpose of establishing the plaintiff's right 
as against Government, and under all the 
ejpoumstanoes we are clearly of opínion 
that it is only fair to the plaintiff that he 
should recejve fui costs from the fJovern- 
meéht ii ' 


e 

The manner in which this suit hah been 
eonducte«d on behalf of Government is most 
The Yne adopted through- 
Au begn such &s to put the Government 
9 gteateds pobgible expense with the 


* 
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was instituted againgt an individual for dam- 
ages for an act done by him illegally inex- 
cess of his jurisdiction as Deputy Magis- 
trate, The Government had nothing to do 
with the suit, and would neither dirdotly 
nor indirectly havé teen affected by ith re- 
sult, If the Government was of opinion 
that the Deputy Magistrata acted rightly, i 
would have been perfectly fair and reason- 
able that the Government should (under 
Section 70 of the Civil Procedure Code) 
have undertaken the defence of the suit 
Or if it was not thought desirable to pro- 
ceed under Section 70, the advisers of Go- 
vernment might have been instructed to 
condnot the defence for the Deputy Magis- 
trate, and. the Government might have in- 
demnifled him against any damages or costa 
he might be ordered to pay. Had this Int 
ter course been followed, the Government 
would have done all that could possibly be 
done for the -Deputy Magistrate, while it 
would have itself rambitted olear of and un- 
affected by.the suit, The Government ad- 
viser, however, for rbasóng best known t5 
themselves, chose (instead of merely under- 
taking the defence of the Deputy Magis 
trate) to insist upon Government being for- 
mally pl upon the record as a defendant, 


—a siop from which ego good oould possibly 
&corue to Government or to the deputy 
Magistrate, and from which movh harm 
could accroe, and has in fact asorned, to 
Government, Having bédomo a defendant 


the Government puts tn à written statemant 


which is vague ond weak in the extreme, 
The case goes to trial, and Is not properly 
put before either of the Lower Courts, or 
even before us at thé hearing of the special 
appeal; the beat, if not the only real, de- 
fenee which the Deputy Magistrate had, 
not being relied on, or, we may say, thought 
of, till it is brought up befoge us on am" ap- 
plication for a review of ous judgment, 
Finally, this defence is urged before us, and 
n review is prayed for by the Government, 
and not by the Deputy, Magistrate who alone 
could properly urge the plea now relied on. 
If appears tœ usto boa serious matter 
that litigation on behalf of Góékérnmeat. 
should be conducteg after such a fashion. 
e e 
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The 16th June 1871. 


s Present.: 


* The,Mon’ble H. V. Bayley and W. Ainslie, 


. Judges. 


^ Hindoo widow —-Arrcars of maintan- 


ance. 
Case No. 819 of 1871. 


Special Appeal from a decision passed by 
the Judge of Rojshahye, dated the 29th 
December 1870, modifying a decision of 
the Subordinate Judge of that District, 
dated the 239th November 1869. 


The Court of Wards (Defendant) Apel- 
' lang, 


versus 


Rajah Mohessur Hoy (Plaintiff) Respond- 


ent, 


Baboo Unndda  Pershad Banerjee for 


Appellant. 


Mr. fi. T. Allan and Baboo Debendro 
Narain Bose for Respondent. 


Ayreara:of nihtes dus isa Hindoo wiiow ad 


e? 

Ainslie, J —Razan Breessur Roy died 
leaving a widow, Ranee Joy Soonduree, and 
two sons, Rajah Chunder Shekuressur Hoy 
and Rajah Mohessor Roy. By an arrange- 
ment made by the Rajah, the profits of cer- 
tain villages and a further sum of rupees 
2,000 per annum were assigned for the main- 
tenance of the Ranee after his death, and on 
the 12th Asfar 1269 an ikrarnamah was 
executed Wy the sons acknowledging her 
claim. 


+ Rajah Chunder Shekuressur subsequently 


` died leayiug a will dated@nd Srabun 1272, 


in the 9th paragraph of which he recites 

the above-mentioned ikrarnamah and admits 

that rupees 1,000 of the seid annual’ sum of 

rupees $000, is ptyable out 8f his estate on 

account of fe arrangements made by his 
"e 


these, à 


father, and provides for a farther payment to- 
his mother of 408 per annum out. of his sə- 
parate ostate. i 


Rajah Chunder Shekureesur died leaving 
a minor son, the present defendat repre- 
sented by the Court bf Wards, agaist whom 
the Ranee brought a suit to recover arrears 
of her allowance at the rate of rupees 1,400 
per &nifum., 


Sh8 died while the suit was pending, and 
after some intermediate proceedings hef 
son Rajah _Mohessor Roy was allowed to 
carry on the suit, fresh issues being added 


as follows, fremed on objections by the de- 
fendant :— 


1.—Is the present plaintiff entitled to re- 
ceive the maintenance due to the deoeased 
plaintiff, 


2.— Who ‘according to the Shastras is en- 
titled to advance a olaim to the allowance. 


The Court of flret instance held that un- 
der the 9th paragraph of the will of Rajah 
Chander Shekuressur, the plaintiff was only 
entitled to a moiety of the arrears due to the 
Ranee. 


On appeal, the Judge held that the allow- 
ance of rapees 2,000 per annum granted by 
Rajah Biressur Roy was of the nature of 
“ streedhun," and that the right to the ar- 
rears claimed in respect of that allowance 
had devolyed by inheritance on the plaintiff, 
the son, to the exclasfon of the defendant, 
the grandson of the late Ranee, but that the 
right to take the arreara due on account of 
the subsequent grant of an annuity of rapees 
400 by Rajah Chunoder Shekaressar is to be 
regulated by the terms of the will, and that 
each party will therefore take a lalf RS of 


J 


This special appeal is how brought on 
` e 


several grounds :— 


lst.— That the finding of the Jadge that 
the money claimed is streedhun and as 


such capable of being inherited by the 


Ragee’s son, the plaintiff, 1s wrong in law, 
and that the nature of the property has been 
affected by the agreeme&t of 29th June 4963 


wbicb&he Judge has fiot considered. S 
a 


2nd.—That the money claimed was not 
appropriated during the lifetime of the 
Ranee, and thereford remains ‘as part of the 
estate from which it was to be diva, A 


Boling.” [Vol XYÍ 


.. 42 . 
,1871.] Oeil 


' 8rd.—That the Ranee su 
and wes therefore bound by its terms, 
consequently x 
bound by them. 


Atk, — That the suit should not have been 
révived after the death’ of the Ranee, as a 
cause of action did not survive. 


On the last point, it is sufflcient*to pb- 
serve that the flrat Court tried the spit on 
ite merits, and that when the plaintiff ap- 
pealed to the Judge in respect of that part 
of his claim which had been disallowed, the 
defendant did not raise this question by 
way of cross-appeal against the decree in 
favour of the plaiutlff. 


The first part of the first objection is 


met by a passage in the Dayabhaga, Chap- 
ter IV, Seetion I, Verse 15. 


" So Devala saye :—Her eabsistence, her 
** ornaments, lier perquisite, and her gains are 
** the sepnrate property of a woman.” Sub- 
Bistenco In the note is explained as what re- 
maius of tbat which is given for her food 
aud raiment. 


and 


e present plaintiff is equally 


4 


© 

Bat it is said that streedhun is conati- 
tated by an unconditional gift, whereas this 
gift was limited by* the conditions of the 
, agreement of 1862. This instrument re- 
oites that the R&inee had asked her sous to 
give her in writing an acknowledgment of 
the arrangements wade by their father in 
her favor, and thnt they accordingly corfirm 
the gift for life of the profits of certaln villages, 
and promise to pay the fixed allowance of 
rapees 2,000 per annum. The agreement 
then continnes—“ Excepting the right to the 
“ uso and enjoyment of all these things, you 
“ shall have no power over them to alienate 
s by gift, sale, or in any other manner, 

aM afar our death all.the said properties 
* will be n by us and our heirs." 


In the schedule at foot of the ikrarnamah 
the allowance of rupees 2,000 is entered after 
the speciflcation of the toveral villages. 


It is contended that this ikrarnamah 
defines the mode in which the property is to 
dewolve after the Ranee’s death, but we fail 
torseo that it introduced any change in the 
maipre of, the propefiy. e 

po Rates's rights were derived from her 
husband, ond not from her sons, She gur- 
rendered nothing, and they added nothing to 
what thelr fagher bad given. The object of 


: ngmah was simply to prevent lisl- 
pinay tt making a geclaration in writing 
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binding on both parties, They admitted her 
Tights as life-tenant ef certain villages and 


to a fixed annual payment in cash, and she’ 


admitted that she had no more thana life 
interest. e. 


The words *'after your death theye will 
be taken by us and our heirs" are simply 
the natural result of the fdmission by the 
Ranee that her interest was limited to* her 
life, and cannot be construed as an agree- 
ment between the two brothers by which 
the ordinary course of inheritance was to be 
modifed. As regards the villages, no changf 
resulta from the pnasage relied on, and that 
it was deliberately intended to be a compact 
between the two brothers introducing a 
change in the succession to the acoumula- 
tions of the ossh allowance, If any, is not to 
be inferred from words which may very well 
have been used without any such intention 
and when no allusion to any anh accumula- 
tion is made. 


Now it is said that as the money claimed 
was never seperated from the corpus of , 


the estate of the dboeased Rajnh during 
the lifetime of the Ranee, aud as the 
grant was only intended for her individual 
use, it must now go with the rest of 
the eatate to the heirs of the Rajah. It is 
admitted that if the „Ranes had borrowed 
money for her maintenance or had raised 
money on other property in oonsequapoe of 
thia being withheld, she and her representa- 
tive would bare had a title to claim this al- 
lowanoe to make good the loss or lability 
so incurred; but as nothing of the kind is 
alleged, it is contended that when the ne- 
oessity for the payment ceased with her 
death, the unpaid arrears reverted the 
estate from which they were to be derived, 
Bat it has been held, VIII Weekly Report- 
er, page 41, that arrears of an allowance for 
maintenanoe oan be legally attached in exe- 
cution of a decree, which could not be done 
if the maintenance belonged of right to ano- 
ther estate until actually separated ; and 
further, the plea fs founded on the defgnd- 
ant's own wrongfui aot iu. wÉliholdingefrom 
the Ranee the allowance she wes entitled to. 
Had she lived a few weeks longer aud ob- 
tained ‘and executed a decree, no question 
could have been rnised,——and if weaverg to al-" 
low this plea, we should be giving to the de- 
fendant a reward for refasing to do tbat 
witch, as has been found, he was clearly 
bound to do. œ 


Lastly it is contended that thb Range, 
when she sued | qpder the “will of m 


yg 


~ 


P 


R 


^ 


Cii 
M * 
Chunder Shekuressur, acoepted the bequeet 
with the eonditions apnexed thereto. In 
respect of Rajah Chunder Shekypregsnr’s 
onp bequest of sn annuity of rgpees 400 the 
plaingif is content to take on these conditions. 
Jefendant contends that he cannot plit up 
Vis will jnto parts, and thet if plaintiff takes, 


+ 


the bequest of rqpeca 400 he must do so 
with all the canditiong. . 

Tho 9th paragraph of the will is in the 
following terms:— s 


* * An apnyal allowance of rapees 2,000 and 
certain talookg were allotted by my father 
“for my mojhers maintepance, and that 
* allotment was conf]rmed by our agreement, 
‘One-half of that papees 2,000 ig payable 
‘ by me: in gddition to that my mother ia to 
* receive rupees 400, jn all rupees 1,400 per 
“anno, from my estate, Qg her death, 


“ her estate, talooks, cash and goods, &c., |. 


“ we two brothers will take in equal shares, 
“ and my heirs if I am not alive.” 


The appellant would treat this as if the 
Ranee had resigned "to her son half of the 
rights she took under his father’s grant and 
received it back as ‘a new bequest by the 
gon, subject to any conditions he might at- 
tach thereto. But we do not think that the 
fact that she claimed ppder the will can be 
so construed, 


The testator does not speak of any such 
arrangement: he merely recites what had 
been done and admita an existing liability, 
If anything beyond mere recital was intend- 
ed, it apparently was, thie,-—that the joint 
liability of the two sons under the arrange- 
mentfmade by tbe father should be split up 
into two several liabilitios, eo chat while he 
acknowledged his dgty to pay half the al-. 
lowance granted by his father, he might free 
hig estate from any responsibility for non- 
payment by his brasher of the whole pr any 
portion of the pther half. king to the 
previous agreement, we see how agxiqas-the 
family was to guard agpjust disputes and 
litigayian améog themselyes, by. redyoing 
their claimmand obligationg to writing, And 
we think it was only with this object that 
the allusion to the father’s arrangement was 
made, . 7 


On the death of tife Rahee, the property 
keld by her from the father would revert to 
the father’s estate and pass to bis heirsthen 
living, but the Ranee had ‘hg power to alter 
the couPee af succession, nor hed Rajah 
‘Chundgr Shekressur any power to dispose 

e * 


* 
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hy will of thet which did not during bir 
lifetime fall into Bis estate, : roe 2 


, 





In this, view, and under these -ciroum- 
stances, this appeal will be dismissed with 
aosta. 
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< Tho 16th Jane 1871. 
Present : 


The Hon'ble L. 8. Jackson and A. Q, 
Macpherson, Judges, 


Review— Jurisdiction — Gontribution 
(per oapita or proportionately.) 


Case No, 2884 of 1870, 


e 
Special Appeal from a decision passed by 
the Subordinate Judge of Patna, dated 
the 16th July 1870, modifying a deci- 
sion of the Sudder Moonsiff of that 
District, dated the 19th July 1869. 


Shaikh Murdan Ali and others (Defendants) 
Appgllants, 


e 
TvOrJVS 


f} 4 


Shaikh Tafuxxo! Hosaein and others (Plain- 
tiff) and others (Defendants) Respondents. 


Moonshes Mahomed Yusoof for Appellants, 


Baboo Bama Churn Banergee for Respond- 
ents. RS 


em 
against co-sharers in a jomt property for contribution om 
acoomnt of costs levied from plaintiffs in agsuit which 
had been preferred by all the oo-aharers (plaintiff and 
defendants) together, a deoree was given ordering 
the defendants to contribute per oaptia in equal shares. 
On application made to the Subordinate Judges suc- 
coma, a Teview was granted and additional evideace 
called for as to tha respective shares of tha partiet in 
the propefty. Ps e. e 
Hup that tbe Sabordinate Judge was "legally Som- 
petent to admit the review and oall far the evidence. 
Harp that the parties were lighle for contribution 
according to thelr resppotive interesa in the property, 
and pot simply por papi. | . ie, 


-— 
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The 16th June 1871. - 


Prelent : 


Jaoksen, J.—Ix this caso, the plaintiffs 
sued efor dy rius thé plaintiffs being 
7 co-sharers and the defendants being 8 |: 


-asa — m4 


The Hon'ble E. Jackson and Onsdcoo} í 


levied from the plaintiffs. Chander Mookerjee, Judges. 


The deoree was given in the first in- | Suit for rent—Limitation—Deduction 
gtance, by the former Subordinate Judge, in 
@vhich the defendants were ordered to con- 
tribute per eapita in equal shares. Applica- 
tion was then made to the Subordinate 
Judge whos succeeded him, Baboo Grish 
Chnnder Ghoae, to reyiew that judgment 
and modify the decision by awarding ocan- 
tribution in proportion to the shares which 
the parties renee ey onned in the joint 
property. ‘Fhe Subordinate Judge admitted 
the review, and called for some additional 
evidence, being a kodabak which the plaint- 
ifa hed in their possesslon, in order to 
satisfy himself ag to what their respective |, ann 
shares were. 


In the first place, it ia comtended that,the 
admission of the review under those cir- 
eumatances was improper, Bat it seems to 
me that that isa matter which we cannot 
touch in special &ppeal The Subordinate 
Judge was legally empowered to admit a 
review if he thought flt, and having ad- 
mitted it he also had power to call for ad- 
ditional avidenpe if he thought that the 
interests of justice required it. 


Tt ip then contended that the kobnlgh 
which was pot in afterwards by the plaintiff 
was no evidence as to what the shares of the 
parties respectively were. There might be 
something-in this argument if the defend. 
ant had anything to allege aq to what the 
shares were otherwise than what has been 
found by the Courts below ; but the defend- 
ant, no edoubt for prudential reasons, de- 
clined saying anything whatever on thot 
pajnt. We have, therefore, no reason to 
suppose that the decision was iu fact wrong. 
l think the special appeal must the .dismiss- 
te with costs. . 


* Maephersos, J.—S91 alao think that this 
“Pel shoyld be disthissed with o@ts. I 
haws no doubt that the parties are liable to 
. contribution amongst themselves, according 

£o their reapective interests in the subject ; 
‘the origitfal -suit, ind not simply per appeal is that tif rent for the year y272 is 
"CORLL 0 barred by the law. of limitation 


e e e 0 e 


—Tender of payment. 


Case No. 286 of 1870. 


‘Regular Appeal from a. decision, passed. by 
the Subordinate Judge of Tipperah, dat- 
ed the 8rd Sepismber 1870. 


Eshan, Ohunder Roy (Defendant) Appel- 


Khajah Assanoollah (Plaintiff) Bespond- 
ent. 


Baboos Kalee Mohun Doss and Romesh 
Chunder Mitter for Appellant. 


The Adpocate Genera} and Mr, R. E, 
Twidale and Baboo Chuader Madhub 


Gase for Respondent, 2a 

Where limitation is pleaded In a sult for arrears of 
rent, deduotion must be allowed to the landlord for the 
time he was suing to eject defendants as trespassers, 

A rypt’g tender of paymen; to bo valid, must ho made 
at the proper place and to a parson omini 


the same. j 


Jackson, J.— Wx think that this appeal 
must be dismissed ọn all points. It wasa. e - 
suit for arrears of rent for the yers "1272 ~N 
—1276. The lower @ourt has deoreed the 
whole of that rent with casts and interest. . 


The first pains which has been taken in 


so J 


We think that the Subordinate Judge has 
given very good reasons for holding that it 
is fot barred. The principle laid down by 
the Privy Council in the case of Ranee 
Surngmoyee* applies very clearly to this 
case. It was impossible under the gircum- 
stances of the litigation pending between 
the plaintiff and, the defendants that the 
plaintiff should bave brought this suit against 
the defendants as his tenants for rent whilst 
he was stil suing to eject them as tres- 
passers. . 


Civil 


* The next, point upon which this appeal is 
preferred to us is as regards the costs in the 
lower Court. The determination of that 
question reste upon the tender, which it is 


. stated the defendants made. just about the 


time when this suit was institated. Their 
allegation is that they tendered the full 
amount of the money which they cousidered 
to be due before the plaint was written out. 
The evidence upon the point is very doubt- 
fal, even upon the fact which the defendants 
wish to prove. But there ig against them 
also the fact that the, sender was not made 
at the proper place or to a person authorised 
either under the law or by the plaintiff to 
receive the money. Sach a tender is not 
sufficient, and the plaintiff is, therefore, 
entitled to his costa. It is also to be re- 


. collected that this tenfler was made at the 
` very dast moment of three years arrears’ of 


rent. 


A. cross-appeal is taken on the part of the 
plaintiff as regards the intereet which has 
been awarded, and also as to the rate of 


. interest. But we think we ought not to 


intewfere on elther point. We think the 
SubÜrdinate Judge was quite right to give 
no interest previous to the decree, as previ- 
ous to that time the question was still open 
as to whether any rent should be paid or 
not. 


As regards the rate of interest,’ this rate 


1s not founded upon the rent law, but found- 


edeündar Act VIII of 1859 om the total 
amdunt due dt the date of the decree. ` 
* 


There only remnins the question of 881 
rupees which was claimed as a set-off, and 
whieh, we think, as it is admitted, may be 


deducted from the amount of the decree, 


. We affirm the decree of the lower Court 
with this modification that ,the euh of 
rupees'531 be deducted frön it. 


«Ti W. RP b, 
.? Ry 1g On P 
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The 19th June 1871, * 
ê 
. Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'bló W. Ainslie, 
Judge. 


Agent's fraud—HBenefit to principal— 


Regulation VIII. 1819—Sale va- 
Hd—Hffect void. 


Case No. 2264 of 1870. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated tha 
12th August 1870, affirming a decision of 
the Sudder Ameen of that District, 

' dated the 24th March 1868. 


Koylash Ohunder Baperjee and another 
(Defendants) Appellants, 


e 
UTENS 


Kalee Prosunno Chowdhry and another 
(Plaintiffs) Respondents, 


Baboos Anund Chunder Ghossal and Kalee 
Mohun Doss for Appellants, 


Baboos Doorga Mohun Doss ami Ma thee 
Mohun Hoy for Respondents. 


A putnee talook being about to be brapght to sale 
under Regulation VIIT of 1819, tho agents of the sharers 
Were in attendances at the Colleotorate on the day of 
sale, prepared to pay thé rent dus, Two of the agents 
(G and B) happenmg to be out of the way at the time 
the 4o; was about to be called up, the third (K) witiout 
informing the Collector or sxemindar’s agent of their 
Intentio? to pay, or giving *hotice toe the others, ptr- 
ehasod. tfe: putnee. LN 


Hero that K’s act was one of bad faith and that ` 
the 4 annes share-holders whom he represente] could 


not in -equity be allowdd :o benefft ders um 
v. er . 


* || fraud. 


t 
e e : 
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as between the Collector and xemindar| Mohima Chunder Dutt, the ngen® of the 





and the defaulting putneedars the sale was valid; but | ¥°mindar, deposed that it appeared to him 


^ 


that. fs. was vdd so far as ıt created a title fn 
favor of the 4 amnas ahare-holders to the 12 amnas 
share, and K must be treated as having made the 
purchase op aooount of, and as a trustee for, the 13 annas 


r 
- 


ahare-holdecs. 


Norman, C. J.—Tae plaintiffs in this 


that Chunder Mohfin Ghose bad been, got 
ont of the way fraydufently, for the purpose 
of enabling Koylash Chunder Banerjee to 
make the purchase, ec 


We “think that there is no doubt that it 
was an act of bad faith amounting to fraud 
on, the part of Koylash Chunder Banerjee to 


caso were holders of 12 annas of & putnee| remain and purchase the putnee without: 
italook called Chur Shulyo Ghose, éhe re- | making avy attempt to inform the Collector 
emaining 4 annas of which belonged to certain | or the zeminder’s agent as to what was 


persons who have been called in these pro- | taking place in the room below, or attemp$- 
osedings the Bhoomick and Poddar defend.: 





ants, each of whom had 2 annas. On the 
. 14th of May 1866, the putnee was being 

brodght to sale in pursuance of the provi- 
sions. of Regulation VIII of 1819. The 
&geriV fo? the'plaintiffs and the agent for the 
Bhoomiek' und Poddar defendants were both 
ready at the Collectorate on that day, pre- 
pared to pay their shares of the rent, The 
£omindar's mookhtear, Baboo Mohima Chun- 
der Dutt, objeoted to take the rent with- 
out the payment of some small expenses. 


Both parties at first refused to pay these | 


expenses, but ultimately the plaintiff ’s agent 
Chunder,Mohun Ghose agreed to pay* hie 


/share of the expenses., The agent of the 4. 


annas share-holders, KaleeBanerjee, however, 
refusing to pay their share of the expenses, 
the semindar’s, mookhtear would not take 
payment of the rent. 


- An account of what took place is given 
by the witness Chunder Mohun Ghose. 
He says :—‘ I was not in a position to pay 
“ the whole 16 annas of the rent. Kalee 
** Banerjoe, tbe agent of the 4 annas share- 
‘holders, took me away from where the 
* Collector was sitting in order that we 
' might prepare a petition for the purpose of 
lr e A rent in the Collectorate,”’ 

h 


ere was a “ talk” or “ agreement" (the 
meaning of the Bengalee word used is not 
very clear) that Koylesh Chunder Banerjee 
who was the agent of one of the 4 annas 
share-holders should remain in Court to 
watch the proceedings, and should give 
notice when the sale commenced. Chunder 
ohun Ghose and Kalee Banerjee went 
dqwn-stairs and commenced writing a beti- 
tjon for the purposeof lodging the rents. 


‘if we were to allow the 4 annas 
‘holders to enrich themselves at the expense 
‘of their co-sharers by adopting the fraud of 
‘their agent. 


ing to convey any information to Ohuuder 
Mohun Ghose or Kalee Banerjee that the 
lot was about to becalled up. Had Koylash 
Banerjee spoken to the Collector, the sale 
might have been stayed at least for a time 
long enough to enable Chunder Mohun 
Ghose and Kalee Banerjee to come upstairs, 
Had he told Chunder Mohun Ghose that 
the sale was about to commence, the rent 
would no doubt have been paid, and the sale 
would never have taken place. 


We think we should be deciding this 
case contrary to equity and good conscience 
share- 


We think that tht deoree of the Lower 
Appellate Court so far as it declares the 
sale to be void eannot stend, because as 
between the Collector, the zemiudar, and 
the defaulting putneedara, the sale was per- 
fectly valid and binding. The question we 
have to deal with is not whether the salo 
should be set aside, but what is the effect of 
the purchase qt that sale. -4 


^e 
We think that Koylash Chunder Banerjeo 


must be treated as having made the purchase : 


on account of, and a trustee for, the plain- 
tiffs, the 12 annes share-holders, to the 
extent of their 12 annas share; that the 
sale, therefere, go far as it creates a title in 
favour of the present appellants or the 
Bhoomick and Poddar deféndants to thee 12 


annas share of the plaintiffs must be” de<’ 


clared void. It must be declared that the 
plaintiffs are entitled as from the date of 


that purehase to their 12 annas share, the; 


plaintiffs being accountable to the defendants 


, Dhundep Mohun Ghose then goes on to for the amount of*the rents from which they 
say —" After the petition was half finished, | have been released by the defendants’ pay- 
“ Kaleo Banerjee said to me ‘ Let us go j| meng ofstha purchase money. To this ex- 
‘© s and see what is doing upstairs! I went | tent the decree of the Lower Appellate Court 





“ ùp and sawthat Koylash had purchased the | must be modiflfd, and thé ndéuts will 
i Agytace.’* . have their costs of shis appe? 3 
: e e. . e 
: e 
e e / 
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The 19th Jane 1871, 


Present : 


* The Hon'ble F, B. Kemp and F, A. Glover, 


Vadyes. 
Revenue Gourts_Jurisdiction—tInet- 
detta dubitoh ör Be. 

Chse No; 70 of 1871 under Act X. of 1859. 
Spetiat Appeal from'á decision passed by 
the Officiating Judge of Gya, dated the 
 SleF-Anguyt 1870, végeriing' d. decision 
of the Deputy. Collector of that- District, 

dated the BOW May 18770. 
Mohesh Dutt (Defendant) Appellant, 
Baboo Beg’Narain Bingh (Plaintiff) 
| Respondent, 


Ar. B, É. Allan for Aypellaut; 
Babovs Nil Maðhub Sei ind Unibika 
Churn Bose for Respondent, 


Inla delt for kredti’ of ont aite XC. de 1850) 
where Jefendant admitting Ett fes tétiriic o this Likid 
alleged that it- was the malee-property af himself-and 
the plaintiff, the Revenue Ceutt dismissed the sait on the 
ground that it had no jurisdiction, The Judge in sp- 
peal reversed the decision and gave plaintiff a deareér 

Hats that even if the’ Jude hdd ‘gone atmbly Hd 
the question of tíde and decided’ whether the dstate 
was jeint or separate, and on that’ decision based a de- 
.Gree, be would nophave been wrong. 

* 


Glover, J.—' Furs wad ianitor arrears of 


erent of the year' ?2274, The defendant wth 


mitted tikt the plaintiff hed air intereat in 


' the land! for which rent Was demanded) bat 


said-that-H: was the-ijmaiee property of diot 
self sud thè plaintif and. that ,althoug}t he 
cultt¥ated a- certain portien-of land within 
the estapó, hp wis’ for thd? land notin tire 
position of herpes tenant. 

eo 


| e \ 
EBPOETÉDB. Ruhini. ^ [Vol SẸ} 
The first Goart donsidered' that thoy wid a . 
question of dispwted shares of ‘ah yd 
which eould not possibly be de@ided:-in & Re- 


venue Court, and Held that he had o jurie 
diction. | 
~ d ae ® 

The Judge reversed dii ‘desiston, Rnd 
found that the plaintiff had proved uy thy 
evidence thet the land: belonged to, hinr -ze- 
paratel ys at the defendant had entirely 
failed to prove that the family was an un- 
divid family and the property joint; ands i 
that as tbe defendant admittedly cultivate 
land, within his property, the plaintiff was 
entitled to recover rent from him. 








, The point taken in special appeal is thai 
In an Act X suit- the- rélationship of land- 
‘lord and tenant is not to be proved by golng 
[into e question of title; that in this osse 
no kubooleut has been produced nor any 
proof of payment of rent by le defendadt in 
previous years; and. that the Judge was 
wrong in deciding. thé question of tenanoy 
upon the evidence, f & joint title put for- 

ward by the plaintidt ! i 
| We think! that kabstatttül the'dééiidu 
dfthá Judge was tight ait old bá'afftrth« 
di. Tiu quéstloti às to WHEDhEP cia Hevehtd 
'Courts Would! be entitled tà go lato 'riditerg 
oolin&Bted With tie with ths Wew tj piove 
the rolatidisHip of l&rdlbm] did tàniit 
between a plaintiff and defetidart was a Yod 
deal diseussed in- the ‘of Hurree Per- 
had Maloe Pri Koons i Sh 

and others, reported at. .29 of the 
Ppecal Number of the if y Reporter, 
(Fa Ben ); and it was ere laid down 
that where a plaintiff came into Coürt suing 
ag landlord: for rènt and was met by 

defendant claiming a separate right of bis 
own and ad of the tenancy, -it was for 
the Court first to oonsider the cirdgm- 
sthiiceh of thé case and the e¥idetod alid to 
déeide whbtWdr it bad- We aby 


vv 


dnd to'db5'iHth; df Yoursd, it Was ngoddebd 
tö Ho indidenhtally'intd de qhdstion of dili 
D&oauiB until tide Had basti'shoWri t9 be'Uhá 
Wey of thé ‘dthet the Revewid  Céute bourd 
hdi Nav known Whètlier it hid japikdiotion 
Of rit, The'bhots prfnoipló wai Hid’ down 
at page 47 of thie haia vbldW/ó, id tbe uad 
of Doyal Chuñdèr bul “dnd ophars’ 
Dwarkwrath Misser ‘id otheth, girat wiere 
d plaintiff odmer tits’ Gourt demanding fw 
the quéstlon of juvisdiction is mot' ordii 
raised by. wit be’ my: bey im bis petjtibiy, 

| but by the defence “which i set^dy by: 

i defendant, and if the defendant Tontas- 4i 


iha. ^ 


4 


t . 
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_the Court has any jurisdiction and grounds 
that denial on the factehat he is a share- 
holder in the estate and a co-proprietor 
with the plaintiff, it is manifest that before 
the Court can hear the case it must go into 
that question and decide it in so far as the 
purpose ‘of the case is concerned. 


We have been referred to a Full Benoh 
Ruling reported in Volume VIII, Weekly 
Reporter, page 428, in the case of Prosunno 
‘Coomar Paul Ohowdhry versus Koylash 
*Chunder Paul Chowdhry; but this we may 
remark was a very peculiar case, and indeed 
it has nothing-in common with the one now 
before us, &nd the opinion of the learned 
Judges in that case had reference solely to 
the peouliar nature of the referenoe then 
made to them, end they by no means lay 
down any general rule such as has been 
laid down in the cases just mentioned. 


We think that even if it fiould be said 
that the Judge in deciding this case had 
gone simply into the question of title and 
had decided that the estate was joint or 
separate, and on that decision had based a 
decree with reference to the rent, he would 
not have been wrong ; but it so happens 
that there was also other evidence on which 
the Judge seems to have relied as much, if 
. not more than upon the evidence of title. 
Several witnesses were examined, and three 
of them at lefst have deposed to the fact 
that the plaintiff received reni from the de- 
fendant for the land in dispute up to the 
time the case was instituted. There is no 
question with regard to the veracity of these 
witnesses raised in the grounds of appeal, 
ond the Judge, after contrasting their evi- 
dence with the evidence given by the de- 
fendant’s witnesses, has given a dlear opinion 
that itis worthy of credit; aud this evidence, 
without going any further, would be sufi- 
cient to establish the relationship of land- 
lord and tenant between the parties to this 
suit. Yt is contended, no doubt, that the. 
Judge le not expressly ssid' in his judg- 
ment that he relies upon this evidence, but 
although there is no express mention of that 
fact, he does say that he has made a selection 
between the evidence of the plaintiff and 
tft of the defendant, and that there fs no 
doubt as to which ig most reliable, and as he 
alledes herd to theewhole of the oral evi- 
denge it *ecessarily includes that gf the 
three witnesses above mentioned. 


This is the only ground taken in special 


appeal, and asit fails tho appeal must be dis- 
- TN with cost. 


2 e 
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The 19th June 1871. 
Present : 


The Hon'ble G. Loch and Dwarkanath 
Mitter, Judges. 


Oriminal proceeding— Eight of suit— 
Abuse—Damagoes. 


Case No. 215 of 1871. 


Special Appeal from a decision passed by 
the Judge of 24-Pergunnahs, dated the 
28th December 1870, reversing a decision 
of the second Additional Moonnff of Ali- 
pore, dated the 27th May 1870. 


Sreenath Mookerjee (Plaintiff) Appellant, 
versus 


Komul Kurmokar aod others (Defendants) 
Respondents. l 


Baboos Oopendro Chunder Bose and Jogen- 
dro Chunder Bose for Appellant, 


Baboo Bhawanee Churn Duti for Re- 


spondent, 


The failure of an injured party to institute criminal 
proceedings does not deprive him of his right to 
bring a suit ii the Civil Oourt to recover damages for 


abuse, å 


e - 
Mitter, J.—W think that the Judge is 
wrong in holding that the.abusive words 
complained of by the plaintiff in this casa 


83 


e 


are not actionable. It is true thay the plain- 


tiff might have instituted proceedings against 
the defendant in the Criminal Court; but 
hisefailure to do so does fot deprive him of 
his right to bring a suit in the Civil Court, 
The onse is géverned by the rukjng of a 
Division Bench of this Courteth case of Kaloo 
$ A . 


* n4 J 


Oivil 
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Coomaf Mitter versus Ramguttee Bhattachar-' 
jee.* The Words dilegdd’to ‘have been used. 
wens certainly such as to wound the feelings 
of the plaintiff. ‘Fhe Lower Appellate Court 
must, therefore, come to a olear finding upon 
the evidence, whether the defendants did 


Uso (Hose words or not ‘We ‘wish Yutther 


to observe that if the plaintiffs case is a 
trua one, it would be certainly wrong eto] 
saddle him with all the costa of this litiga- 
‘tion. 


The case is ‘thetefore femanded to the 
Judge to be tried with reference to the above 
remarks. Costs to abide the repult. 





* The 16th Decembkr 1870. 
"Prosoni : 
Tho Had*ble G. Loch and G. 0, Paul, Jadgea. 
Case No. 1880 of 1870, 


The Qist Jure 1871. °> 
Presekit : 
The Hon'ble J.'P. Norman, ' Officiating 
Chief Justice. ° 
‘Court Fees — Defendant without 
means—Seotion 280 Act VIII of 


I899—Bection 8 Act LEILI of 1863, 
° 


Case submitted. to the Chiaf' Justite by Mr. 
R. Belchambérs, ‘Taxing’ O of ‘the 
High Court, under Section 5 of the Court 
‘Fees’: Act, 1870. 

J. M. ‘Edmond and‘ another, 
e | verius 


M. Nierlis. 


Special Appeal from d decisión passed by the Judge qf ‘When a plaintiff, in order'to make proof’ unter Bèc- 


24-Pargunaahs, dated the 23th May 1870, reversing a 
decision of. the Afoonsiff of Buisiee? haut, didied the [84 
December 1860. — 
Kales Coomar Mittar (Plaintiff) Appellant, 
- 
Ramguttee Bhuttacharjee.&nd another (Defendants) 
Respondolt.s. 


Baboo Kashe Kent Soin for Appellant, 
Baboo Sreeath Doss for Teepónitent, 
Loch, JE think that ho Jug la wrong in reu 


"i (o Rente aaa ara 

Wo think that a suit for dina om 
will He in the Civil Court, and we find there are Aene 
eruere mS t ET view. e refer 
to one reported at page 19, Vol Weakly Reporter 
and another m Valuine VI, idem; RE 

It was urged by the respondent out do inira 
sult of a nature cognizable b af Small Causes, 
and that therefore no ioca oil Ue ; but ring 'to 
Bection 6 Act XI of 1 we E m M 


of that nature, for Clause 8 of that Beodon provides às 
follows :—‘ No M@tlon shall lie in any such Court" 
namely a Coux of Bmall Causes) “for the reoovery of 

on account of an mju , unless 


Je d damage shall have rémilted ' the 


» Koy ere oit gt at ny fecil daríage 
has resulted, and we therefpre reject the objection taken 


in bar of this appeal. 


"The case will go. bel to the Judge in rder tjat he 
may dispose of it on the merita, e 


Oats wij follow the tiltimate rest. 
Paul, TH ood. 
e 4. 


tibn 281 Act VIII 011859, thatthe ddféndant, for the 
purpose of ‘procuring Hü Achats without’ satisfying 
the docrbe, has wilfully oonosaled prüperty, don "ltoosbe 
to examine the ‘defendant, he must Phy tho Court fees 
for the oath and the cost of eoducing the ‘deposition of 
the witness to writing. It is otherwise tinder Section 8 
Act XXIII of 1861, in which osse tgo feo Is apparently 
demandable, 1f at all, from the applicant, 


Case.—Tue defendant, having been atrest- 
ed in execution of the’ detrée obtained Agninkt 
him in this suit, applied for' his ‘discharge 
under Sections ‘280 ahd 281‘of Act VIII 
of 1859. On being brought before the' Court 
he wás examined by the plaintiff, and his 
examination was reduced into ‘writing in 
conformity with’ the usdel’ practice’ in' sudh 
cabds. mE 

‘It is submitted on behalf of the^ plaintiff 
that the fee allowed by the table of fees, as per 
margi n* for 
ewebring a wit- 
nese ‘and redub- 
ing his deposi- 
tion into writing, 
is not payable 
when ‘a defend- 
ant is ogamined under, "Bection*: 28), om fif 
payable, is not payable by the platutiff. « 


In support of the ftsédltefr&tito Trió diated 
thate defendant when"exammed tunder! Sec- 
tion ‘28I'is not a witness ‘id ‘the ‘sense oou- 
templated by the table of fees. * Pp. 


* Every oath aedilis ad- 
ministered to witnesses in 
or before & Judge or duly au on 
rized offlobr'of the Court... Ra. 12 
For “reduomg_ int writing His 
ore itions in per eso 
90 words Aha. 8. 


uS 
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Sectidh 281 provides, that the pleingiff, 


* may, make «proof that, the defendant for | 


the purpose'of procuring bia discharge 
without satisfying the decree has wilfally 
concealed property or his right or interest 
therein ov fraudulently transferred or removed 
property or committed any other act of bad 
faith ; "and with a view to make such proof 
the plaintiff usually examines the defendant, 
and sometimes other persons also, 


* In support of the second alternative it in 
atoted that a defendant who is examined, 
under Section 281 attends on his own behalf. 
and tendere himself for cross-examination, 
nd. thatif any fee is payable, for reducing 
his, examination into writing, it should be 
borne by himself, and not by the plaintiff. 


It would be impossible to obtain payment 
of the fee from a defendant discharged on the, 
ground, that he has no property, though if 
it be held that the fee is payable by the de- 
fendgnt it could be paid by the Accountant- 
General of the Court out of a fund in his 
hands the interest of whioh is applicable, 
for the purpose of obtaining the discharge 
of prisoners. 


It may be hard to require payment of the 
fee from, a plaintiff who by the discharge 
of the defendant has been deprived of the 
benefit of his feoree; but the same might 
be, said of any other fee paid by him in the 
guit. 

When persons other than the defendants 

examined by the plaintiff under Section 
al, it is not denied that the plaintiff would 
Mi liable for payment of the fee for reducing 
into writing the examination of auch per- 
eons. 


The question which I am asked to refer 
fom the determination of the Hon’ble the 
Chief Justice, ia whether any fee is payable 
for redacing into writing the examination 
of a deffndnnt examined under Seotion 281; 
and if so, by whom the same is payable. 


Opinion of the Chief Justice. 


el think that when the plaintiff i in erder 
to make the proof preferred to in Section 28] 
chooses to qxamineéthe defendant, de must 
pay for the oath anfl the cost of teducing 
thesfleposition of the witness to writirg. 


Jt ag ld be otherwise under Section 8 of 

Aet’ IIeof 1861, in which case the 

jo, is eppavently ONUS if at all, from 
licang. 


THE. WEEKLY RARORTER: 


+ 


Rukngs. à \ 85 


a 


The 21st dune 1871. 
Prosent : 


The Hon’ble E. Jackson dnd  Oqpocool , 
, Chunder Mookerjee, Judges. 

Pica in bar—Jurisdiction—Oollateral 

issues—Section 2 At VIII. 1859-— 


"Hxeoution proces —Bectian il 
Act XXIII of 186i T" 


Case No. 226 of 1870. 


Regular Appeal from a decision passed by 
the Additional Subordinate Judge of 
Dacca, dated:the 28rd August 1870. 


Salahmunisss Khatoon (Plaintiff) Appellant, 
versus 


Mohesh Chunder Roy and others (Defend 
ants) Respondents. 


Baboos Sreenath Dass, Hem Chunder 
Banerjee and Grish Chunder Ghose m 
Appellant, 


Baboos Kalee Mohun Dass, Doorga Mohun 
Dass, Romesh Chunder Milter and JVwllit 
- Chunder Sein for Respondents, 


Where a ploa of res judiosia is set aside and a sul 
admitted by a Judge, his successor has rio anthority 


fhe buf *should, under elireum- 
nd "is opinion a dud 
eee nate es cance: 


parties prior’ to a deeree in a suit for Gobansemiant of 
rent, i$ no bar to another suit on the point so decided. 


Jackson, J.—T ue plaintiff has brought 
this suit with reference to certain proceed. 
ings in & former suit, which the present 
defendant brought against him so fag back 
as ihe year. 1848. The present deféffdant 
in that suit sought to enhanoe the rent of 
the present plaintiffs under- -tenure, situated 
in 6 different mousaha, vis., mouzeh Ayna- 
pore Teghurree, Kismut Ohandoir, Kismut 
Aughdhnkooly, Kismut Pach 
Kismut Sola Kahanya, and Kismut Kankaly. 

One of the pointe which was contended 
for in ‘that suit on the part €f the then de- 
feudant was that although the defendant 


beld some portion of some of these mousahs. 


as an uuder-tenant, still he held a very 
much larger portion of them ig his own 
proprietary rights e question as to the 
lights of the parties wes then put in issue 
ang a decision was then Arrived at, and the 
plaintiff wab declared entitled as proprietor 
to the whole of these mouzahs, and obtained 
a decree for enbancement ofefhe defendant’s 
renf. . è a 


Dhakooly, , 


p 


Oeil 


The decree of 1848 seems to have been 
executed with some delay. But in 1863 we 
find execution proceddings going on up to 
the High Court, in which it was held that in 
execwtion of that decree the Ameen might 
measme and ascertain what amount ef land 
wae situated in those mousaha, and even if he 
found land in exdess of what was stated in 
the plaintiff's plaint to be the extent ‘of 
those 6 mouzahs, still the plaintiff would be 
entitled to assoes the whole of the land so 
found as covered by the decree. 

a 


Again in 1867 and 1868 execution pro- 
ceedings were carried on, and an Ameen 
then went to the land and measured the 
whole of these mouxzahs and reported that 
there were 176 khadas, upon which he 
assessed rent. 


It is said that the then defendant was not 


- present at the time of the measurement by 


the Ameen. He appears to have raised no 
objection before the Ameen; but he pat 
in a petition of objection before the Court 
which was executing the deoree, stating that 
the Ameen had not only measured the lands 
of the mouxzahs contained in the decree, but 
that he had measured also lands belonging 
to defendant’s mouzahs separate from those 
relating to the decree. 


This question was°fried by the Court 
executing the decree and was decided 
against the then defendant. The defendant 
appealed to the Judge and subsequently ap- 
pealed to the High Court, and the decision 


‘of the first Court was confirmed rejecting all 


his objections. ! 


Thy then defendant has now come for- 
ward“as plaintiff in this suit, praying for 
confirmation of his rights ag talookdar in 
120 khades of land situated in different 
mouszalhs, which, he says, are his own pro- 
perty, situated in different mousaha, per- 
gunnahs and tuppahs, distinct from those 


‘for which the suit for enhancement was 


brought. The plaintiff states that these 
lands were n possession of by the plain- 
tiff fn execution of the decree under the 
Ameen’s proceedings; and he therefore sues 


- for confirmation of his rights in these 


lands. 


The defendant, on the ogher hand, alleges 
that these lands belong to the monzahs for 
which the formere suit was brought And 
for which he óbtained a deotes, and*tbat 
they are his properties, ° 

e 

"The case whe first taken np by the Sub- 

orjinate Judge of Dios, Mr. Wright, 
* E 


e 
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and on that oocasipn he tried only the issue’ 
of res judicata which the defendant” had 
urged in bar. 


Mr. Wright was of opinion that ghe suit 
was not barred by the former decision. He, 
therefore, flxed a day for hearing evidence 
on the merits. He appears subsequently 
to have deft the district, and another Sub- 
ordinate Judge, Baboo Kally Prosad Datt, 
having taken his place, after hearing all 
the evidence on the merits, instead of® 
passing any decision upon them, again 
referred to the question as to whether the 
suit was estopped by the former decision, 
and coming to a different decision from Mr. 
Wright dismissed the plaintiffs olaim, 
holding that no further suit can be brought 
upon the subject. I think that Baboo Kally 
Prosad Dutt had no authority to re-open 
this questiom but that if he differed in 
Opinion from Mr. Wright he might have 
recorded his opinion, and that he should 
under any circumstances have recorded his 
opinion on the merits also. The whole 
question, however, is now before us 


The first point for decision is whether 
this suit is barred by the former flecision. 
There are two decisions, one prior to the 
decree for enhancemeut of rent in which 
certain rights of the partigs were deter- 
mined,and the other in execution of the 
decree in which it is admitted that the 
claim of the plaintiff now set up was put 
forward and determined. 


For the defendant it is contended that 
Section 2 Act VIII of 1859 is a bar to any 
re-opening of the question decided in the 
first decision, and Section 11 of Act XXIII 
of 1861 isa bar to any re-hearing of the 
issues decided in execution. For the 
plaintiff, it is said that the issue as to the 
rights of the parties was only collateral 
upon the claim which was then preferred 
for enhancement of rent, and any*deoision 
on a collateral issue is not a bar to another 
suit, directly on the point so decided. And 
as to the decision in execution, it is said 
that they were beyond the deoree, and 
canifot, therefore, be held to be a determirfh- 
tion of questions arising jn execution of the 


deoree. T e e 


With reference to the decision prioÑ to 
decree, the defendant is correct in stating 
that the question of the rights of the parties 
was put in issue to seme extent collateral 
in order to ascertain whether the payin . 
respgota the mouzahs claimed s Q 


Nor 
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""positiorf of landlord and fenant, and whe 
there the reat of the tenant could be en- 
hanoed. 


There was no direct decree on the deter- 
minntioh of that issue : it was incidentally 
enquired into in order to settle whether the 
anit should proceed on other pointa. In 
addition to this, there is the fact, that, in 
that suit no boundaries whatever were 
given. It was a general claim for emhanoe- 

ement of rent of certain mouzahs. It was 
„left to be ascertained, in execution of the 
decrees, what was the exact position and 
amount of land contained in the disputed 
mousahs, and the amount of rent whicb 
was to be assessed upon it. In execution, 
it does appear at first sight as if the plain- 
tiff had exceeded the amount of land which 
he had originally claimed, because the 
Ameen  measored 186 beegghs, whereas 
plaintiff only claimed 114 beegahs. But it 
is said that under Section 11, Aot XXIII 
of 1861, the decisions which were passed 
in execution of decree between the parties 
were final, and that appeals from those 
decisions having been preferred and 
decided, no further contest on the pdints 
then mooted can now be raised. 


We think that it $% very doubtful whether 
the decisions prior to deoree or in execution 
of decree in the former case were final. 
The contentions of the defendant appear to 
be good on each point. Although the deoi- 
sion prior to decree was that of a competent 
Court, still it was not the direct claim raised 
by the plaintiff to establish his title in the 
lands ; and if that had been his claim, it is 
not certain that the same Appellate Court 
would have had jurisdiction to try it even 
if the same original Court was competent 
to do go. It was, in fact, a collateral issue. 
At the same time, the decision then passed 
is ‘an important piece of evidence in this 
CaBe. That decision, however, affects only 
a part ofethe present claim. 


Tt is difficult also to say that the decision 
in execution which does affect the whole of 
this suit isa bar. It was not a decision 
dipeotly in execution of the decree, That 
decree did not polnt out the lands which 
were to be assessel. It was alleged that 
the*plaintiff had claimed the lands of certain 
mog&ahs before decree, and had added to 
them the lands, of other of the defendant's 
mouznhs after decree. But the defendant 
should, in thet case, have treated the deter- 
niigatign of those questions as being outside 
the deorpe, . He should not have appealed 


from that decision in execution, but have 
brought a fresh sdit to contest the point 
which had been decided against him in exe- 
oution proceedings. Some difficulty arises 


beoguse he treated that decision as*being * 


one coming within the provisions of Section 
11 Act XXIII of 1861. We think, how- 
ever, that it ia not clear, fhat the plaintiffs 
present suit is barred by either of the férmer 
decisions, and we have therefore gone into 


the whole of the evidence in the case on - 


the merits. The result is that we are satig- 
fled that the plaintiff cannot succeed evén 
on the merits, 
* s + . a * 
* * * 20€* * * 

We confirm the deolsion of the Subordi- 
nate Jadge, dismissing the plaintiffs claim 
as respects all the lands pointed out by him 
to the Ameen, exoept the lands situated in 
Meghsamil. We set aside the decision of 
the Subordinate Judge as respects those 
latter lands, but we pass no decree regard- 
ing them. 


The plaintiff will phy all the costs of this 
suit in the lower Court and on appeal. 


Mookerjee, J.—1 am also of opinion that 
the plaintiff is entitled to no relief in this 
action. 


The plaintiff sues for a declaration of her 
right in 120 khadahs 4 pakees 1 gundah of 
land situated in 6 villages, enumerated in 
the Schedule attached to the plaint, namely, 
Aynapore Teghoria, Mouzah Kankaly, Kis- 
mut Chandoir, Mouzah Dhakooly Maleebaree, 
Megeimoel, and Kismut Moosakhoir. 


Plaintiff alleges that defendants brought 
& suit against her in the Civil Court e- 
time about 1847, for enhancement of rent 
after service of notice under the provisions 
of Sections 9 and 10 of Regulation V of 
1812 and obtained a deoree declaring their 
right to enhanoe the rent of the 6 villages, 
or kismuts which formed the subject-matter 
of that suit, vis, Aynapore Teghoria, 
Kankaly, Chandoir Agdhakooly, Panch Dha- 
kooly, and Sola Kahonia, all situate in Per- 
gannah Rojnuggur,Chukle Ameofabad Basoo- 
debroy, Tuppeh Arungabad ; thetin exe- 
cution of this deoree which was dated 80th: 
December 1848, the defendants heve taken 
possession of landf belonging to their mou- 
zühs stated above; andethat they objected 
to éhe p ings of the Ameen, who 
wrongfully included these lands, but that 
the Subordinatd Judge rejected ther objec- 
tions on the 16th September 1867. This 
order was confirme@ in appeal by the* Judge 


o 


~ 


t 
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of’ Dacoa on the 17th April 1868, andi decision come toin the exeaution depfinument ' 


finally the special appeal preferred by ber 
to the High Court was disallowed by n 
Division Bencl of this Court on the 24th 
“Avgutt 1868. Hence.the present suit. 


On behalf of tha defendants the plea of, 
res judicata Ys taken, and, it is alsa contend; 
ed that the provisions of Section 11 Act 
XXIII of 1861, bar tha ententainment of 
this suit. On the merits, the defendants 
state that the lauds are the lands of the 6 
viMages which the decree of 1848 declares 
to be the sole and exolasive property of the 
defendants, in which the plaintiff bas no sort 
of interest whatever save that of an jzardar 
under them. Fn. short, it is, alleged hy the 
defendants that the plaintiff bas raised the 
very same contention in this suit which had 
been finally decided against her in 1848 and 
1867, by altering the names of some of the 
villages mentioned therein, 


The Subordinate Judge who first tried 
the igsues in bar held the claim not affected 
or barred. His successor, Baboo Kalee 
Pershad Dutt, who.had to try theremaining 
issues on, the merits of the case, however, 
took up the issues in bar and held that the 
suit is barred both under Section 2 Act 
VIII of 1859 and by „Section 11 of Aot 
XXIII of 1861. Although I think it 
would "have been better if the present Sub- 
ordinate Judge had left the deoision of his 
predecessor on the issues in bar antouched, 
aud had proceeded to adjudicate the other 


. issues in the case, yet having passed his 


judgment on the issues on which an opinion 
had been passed by hia predecessor, we do 
not efhink it necessary to remand tlie case, 
but proceed to try whether the Subordinate 
Jadge is right in holding the case of the 
plaintiff, barred or affected by the laws quot- 
ed by him. Iam not, however, prepared to 
say that the Subordinate Judge is wrong 
in holding that ot least a large portion of 
the claim is barred ; but looking to the de- 
cred of 1848, which does not give either the 
boundaries of the 6 villages, or declare the 
extent of lnd comprised in them, and look- 
ing also to the nature of the present claim 
ain which the plaintiff offera to prove that 
his lands ef other mounzahs than those claim- 
ed in those proceediugs hdve been measured 
as the lands of the 6 mouzaha, adjudged to 
the defendants -by the decree, of 184 I 


. think it would be most satisfactory if we 


were to go to the herits of fhe whole case 

and see whethe? the allegatious of the plaint- 

iffe are ‘really supported@byseridence, The 
v. 


in 1867 and:1868, even.if they gare not «ong 
clusive evidence, are undoubtedly evidenca 
against the present plaintiff of suph a high 
charagter that it would require very olear 


‘and convincing evidence. now to, induce 
.u& to come to a differant conclusion, from, 


them, 
* A. * +. *. 4 
+ e * ^" * ‘ €* * 


I hold, therefore, that both on the. pointe 
of res judicata and the merits the suit of the 
plaintiff must fail. 


The appeal will be dismissed With costs., 
—— 
The 21st June 1871. 
e Present: 


The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Mahomedan Law—Gifts—Possession 
— Written contract — Parole evi- 
denoe. 


Oase No, 184*of' 1870, 


Regular Appeal from a decision passed by 
the Subordinats Judge of Sylhet, dated 
the 6th June 1870. 


Obedar Reza (Defendant) Appellant, 
versus 


Mahomed Muneer and another (Plaintiffa) 
despondents, 


Hessrs. G. Gregory and C. Gregory and 
Baboo Rajendro Nath Bose for Appellant. 


Mr. Mun Mohun Ghose and Babods Ashoo- 
tosh Dhur and Grish Chunder Ghose for 
Respondents, 


Unger the law of the Sherra, gifts are not vij 
until posesion 13 given by the donor and taken by ths 
dones, ° ° . 

e e " 

Mookerjee, J.—' Tug plaintiff’ Mah&med 
Muneer and his wife Jobeda Khatoon had 
instituted this suit to set aside a hibbann- 
mah executed by them on the "lOth Bhafiro 
1274 in favor of the defendant ; for ang- à 
atiog of their title and possession of the 


4^. 
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. Jauds gpecifled in Schedule, [:attaehed to 


the plaint ; and for recovery of possession of 
certain othe lanüs ‘evniprised in Schedule 
II, from which they allege they have been 
'unjdsüy dispossessed by the defendant 
Plaintiffs state that having no issue of 
their body, they acceded to the request of 
"the défendant *fo ‘obtain ‘these properties 
“from thein ‘after their death. ‘hat the 
'arrangeméut'entéred'into was that the de 


e fendant would at Lis own expenoe send us, 


the plaintiffs, to Mecoa ; cause a musjid 
fo be erected: at our house ; pay us n sum of 
25 rupees per mensem, and, albeit the hibba, 
allow *the Properties to retain tn our pos- 
session during the period of our natural 
lives ; that the defendant would be entitled 
to all our properties after our death, and that 
‘it ‘was i! ules 'Govenanted thit’on an in- 
fraction of any one of these conditions and 


-on failure ‘to carry out any “one of these 


stipulations, the plaintiffs would be at liberty 
4o Bid ‘the do&umeut of hibba null and 
void‘and demend's! return:of^ thatsame. 


! Platotiffe further allege’ that the defendant 
‘prepared a hibbanamah stating thegein, 
'ainobg other particulars, that the: defendant 
"Wüüld'Be entitled to the property from the 
-date-of the deed, arfü inserting therein only 
-ode of:the conditions agreed upon, ‘namely, 
Eos payment ef the 25 rupecs aforesaid. 

fat ‘the ‘plaintiffs, therénpon, 'refused to 
‘execute the deed, but that the defendant 
having promised to execute ad ikrar soon 
after, in which lie agreed to mention all .the 
‘conditions settled among ‘the parties, and 
Having 'représénted to the plaintiffs that'a 
‘hibba wduld not be ‘valid in Mahomedan 
Law'witlicut a' técital that the properties 
'colivByed by It are made ‘over ‘to the pos- 
&bkslon Òf the Gores, 'tlie plaintiffs relying 
on' ihe faíth of these promises executed the 
Dibba bàt did not “part either with their 
‘possession 'of the Idnd‘or' the title deeds 
' théreof. e 


' Ploinfiffe finally state: that the defendant, 
aftér havidg ‘secured’ this’ document from 
Ahem, did not‘act up to the eonditions there- 
-obt had dispossessed them of a:postion 
of these “lands and mortgaged! the whole of 
Re, properties to ne Soodha Ram Doss 
alleging the! propertids to be his ow. 


The defendant  Obedur Reza, in his writ- 
ten nd ‘denies the possession of the 


dintiffs and traversés all the allegations 
inci | ih the plaint. He states that the 


avs 
. . *. 
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plaintiffs were infirm and old; ‘that they 
conldmot well mangge their estate and-over- 
ome their énemies; they asked: hiin -to. assist 
them, ‘and sas he ‘did not agree;to take all 
thia trouble for nothiug, theiplaintiffs volun- , 
tarily'executed the hibba and made .ovbr. the 
possession of ‘the properties to:him. ° 


Defendant further allefes that “es I did’ 
“good to them (plaintiffs) in various ‘ways, 
“assisted them and removed their hecessi- 
“ ties by paying 4,000 rupees, they were 
* benefitted by and obliged to me, and as T 
* am their friend and relative they conveyéd 
* to me by hibba the disputed , properties 
“agreeing to take rupees 25 a month as 
'* maintenance.” 


The Subordinate Judge of Sylhet baving 
decreed the claim of the plaintiffs, the de- 
fendant has preferred this appeal. 


Rulis. , X 


Having fully and ‘attentively heard ‘Mr. 
Gregory, the counsel'for the appellant, «e 
do ‘not ‘thik ‘it nécéssary -to'call on the 
respondent. Mr. Gregory’s ‘chief conten- 
tion'is that! the Subofdinate Judge is wrong 
in'holliug that the ' hibbanamah is -invalid 
under: the Mabdmedan! Law as no possession 
‘was'given to-or-obtained by the: donee ; be 
contends ‘that the dééd clearly states that 
possession was given, acd that the’ evidence 
of his ‘witnesses provell the fact of his clients’ 
possession. ‘We have heard the whole of 
tche'évidenoe to possession both of the: plain- 
tiffs nud:of the defendante and the comments 
of' the learned Counsel on them. We, bow- : 
bver,'uhhesitatingly come to the conclusión 
tliat ‘the ‘defendant has wholly failed +o 
make -oùt the poiut of possession, and we 
entirely agree ‘with’ the Subordinate Judge 
that the plaintiffs were and are even now in 
possession ‘of the whole of the lands with 
tbe- exception of 4he 2 mouzahs admitted to 
be'in'the possession of the defendant: Obedur 
‘Rega for 1276, B.-8. 


The plaintiffs produce all the title deeds 
of the: properties, all the collection papers 
down.to 1276, kubooleuts, aad sadhupsart 
towjee, and has examined .a lerge number 
of wituesses who are ryots of the disputed 
lands, They have examined their gomaslitas 
and rent collectors, who not only prove? 
their possession put attest the “collection 
papers’ filed by the plaintiffs ‘os true’ and 
genuine, The defendant,eon the other hand, 
has^not bbeneable to prove ahy of the papers 
filed by him, mor prodgce any old ryot or 
oocupiér of the soil. No g htf is exa- 
mined, and herein: literally -no-eyidence 

derer : Signis 
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that during the long period he has been in 
possession he alleges he,reoeived any rent 
fronr the disputed land, save and except the 
rent of two parcels of land which are admitted 


by thg plaintiff to have been wrongfally 


taken possession by him, and which, the 
Subordinate Judge says, is about a hundredth 
part of the properties conveyed by the hib- 
ba. nder these circumstances, it appeass 
to us that the hibba is an invalid document 
under the Mahomedan Law. Under the Law 
of the SAerra, gifts ore not valid until pos- 
segsion is given by the donor and taken by 
the donee, In this case, there is no proof 
whatever that possession was given by the 
donors or taken by the donee, and henoe the 
gift is not a valid gift. 

It is then argued by Mr. Gregory that the 
gift is a hibba for a consideration, or ewwz, 
and is therefore not revocable by the donor. 
It is attempted to be shewn that a sum of 
4,000 rupees had been previously paid by 
the donee to the donora and the hibba was 
made in consideration thereof. The evidence 
adduced by the defendant on this point is 
meagre, unreliable, and unsatisfactory in the 
extreme. The learned Counsel admits that 
he is unable to ask the Court to believe 
that evidence im toto and that more satis- 
factory evidence should have been produced ; 


but he contends that ffom the evidence of| B 


some of his witnesses (who do not at all 
support his case in any of its details) it is 
evident that some money was paid by his 
client to the donors, It is true that some 
of his witnesses state that the plaintiff 
Moneer told them that he would gladly pay 
what he has received from Obedur Reza if 
he, @bedur, would return the hibba to him. 
None of them, however, can state the 


' amount of the money plaintiff had offered to 


return, nor say whether it was money paid 
before or after the execution of the hibba. 
The testimony is of the vaguest kind possible 
to conceive: it was therefore most properly re- 
jected by the Subordinate Judge, and we see 
noereason whatever to differ from him in 
the*conclusioh he has arrived about the re- 
liability of that evidence. 


Now, as to the conditions on which the 


; hibba was granted, —we perfectly agree with 


the Judge of the Court below that the evi- 
dence adduced by the plfintiffs is true, con- 
sistent, and reliabfe, 
m * + s 2 ,.* 
a * JURE, * 
- The *ppeal, will be dismissed with costs 
and interest at 12 per eq. 


The 22nd June 1871. e 
9 m" 
Present: 9 . 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon'ble W.eAinalie, 
Judge. e 


Designs—Trade marks—Oopyright— 
Statuto Law of United Kingdom— 
Oourts in British India—Jurisdic- 
tlom 


t e 
Reference to the High Court by the Hecord- 
er of Rangoon, dated the 17th May 1871. 


Baker Tuckers and Oo., Pitintifs, 


versus 
Sutherland Mo Guffie and Co., Defendants. 


The Advocates General instructed by Messrs. 
Collis and Co. for Plainti * 


Hr. W. A. Montriou instructed by Messrs. 
Rogers and Remfry for Defendants. 


Copyright in being a right created by the 
Stature Law of the ted Kingdom and not thereby 
expressly extended to India, ıs a mght that cannot be 
recognized and enforced by the Courts of Law in British 
India; and a proprietor of & design within 
the United Kingdom oannot gustain an action against & 


person who has applied sueh or who has sold an 
article to which such design had applied, In British 
urmah. 


Property in a registered dengn is a right totally 
distinct in tts nature from that of property in a trade 
mark. i 

Case.— T i18 suit is brought in the Court 
of the Recorder of Rangoon for an injunc- 
tion to restrain defendants from manufactar- 
ing, purchasing, importing or selling in the 
markets of Rangoon, handkerchiefs woven of 
silkor cotton and bearing an ornamented 
design invented by plaintiffs and registered 
by them in England eccording to the Law 
of the United Kingdom, and for an account, 
and for rupees 5,000 damages for the injury 
done to plaintiffs by defendants’ unlawful 
acts. 


Plaintiffs olaim to be owners of the copy- 
right of the said ornamental design which 
has been duly registered for the years 1870, 
1874 and 1872, under the Acts 6 and 6 Vigto- 
ria, Chapter 100, amended by 6 and 7 Victoria, 
Chapter 65, 18 and 14 Wictoria, Chapter 164, 
21 and*22 Victoria, Chapter 70,,and 24 and 
25 Viotoria, Chapter 78; and certiflode of 
registration is filed with the record. 

Plaintiffs allege In, the plant that: ajnde 
the registration of the ornamegted design, 
defendants have wrongfully and injttrietely 
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imitated the said design ang applied the tmi- 
tation” thereof to fabrics of an imferlor 
description to those sold by plaintiffs, bearing 
the said design, and have sold such inferior 
goods ats lower price than the goods of the 
plaintiffs sould be profitably sold for; that 
defendants had knowledge or must have 
known that the said design was the property 
of plaintiffs, and were requested by plkintifts’ 
attorney, Mr. J. Black of the firm of &lad- 
y Wyllle aud Co, to abstain from in- 
ringing plaintiff" rights, and that defendants 
have refused to abstain from the infringe- 
ment thereof. 


The defendanta, in their written statement, 
besides averring that they have not infringed 
any rlghtsof the plaintiffs, take a prelimi- 
nary objection to the suit by pleading that 
the Acts of Parliament above mentioned 
have reference only to the United Kingdom 
and do not extend to the British Territories 
in India. 


This plea raises the question of lew which 
is now submitted for the decision of the 
High Court, vis., whether copyright created 
by the Statute Law of the United Kingdom 
as above mentioned isa right that can be 
recognized and enforced by the Oouris of 
Law in British India.” 

Against the plea, it was urged by: Mr. 
Elmes, the Counsel for the plaintiffs, that 
the case of Sarasin versws Hamil (82 L. J., 
Ch., 880) though not precisely in point, 
shows that the Acts of Parliament have 
operation beyond the limits of Great Britain 
and Ireland ; that Statute 5 and 6 Victoria, 
Ohspter 100, Section 5, makes the register- 
ed owner propriator of the oopyright, and if 
he be, in fact, the proprietor of a right, 
then, wherever there are British Courts of 
Justice, his right will be maintained ; that, 
Fem forms of procedure in England, 

and and lreland, are given by one of 

the Actes, it does not necessarily follow 
therefrom fhat rights under the Acts will 
not be recognized eleawhere then in England, 
Scotland or Ireland; that thd sammary 
remedies prescribed the Acts do not 
interfere with the jursdiotion of the superiqr 
a Oourtaof law and equity (Sheriff versus 
e Coates, I Ross. and Ma 159) ; that Beetion 
14 of *he 6 and 6 Victoria, Chapter e100, 
! and Sggtion 7^of 6 and 7 Victoria, Chapter 
65, are inferential,of an intention to protect 
proprietors of designs out of England ; that 
Courts of equity act i» personam, and that 
this Vour{ isa Court capable of enforcing 
equitalts rights, IM 
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In support of the, plea, it was urged by 
Mr. De-Wet, the Coungel for the defendahts, 
that no Acts passed ip England «ince the 
year 1726 apply to India, unless the Byjtish 
territories in India are specially mentioned 
in thefn; that the Imdian Government 
found it necessary to pass an Aot to protect 
copyright in books in India (Act XX of 
1847) at a time when an Act of the 
United Kingdom was in full force as to 
books; that the preamble to Aot XX, of 
1847 shows that the rights under the English 
Act as to books were of doubtful foros in 
India, So also as to patenta, an Act of the 
Indian Legislature was necessary (Act VI of 
1856) to protect patents in India. If it waa 
necessary to enact special Acts to Protect 
copyright in books and patents, it waa equal- 
ly so with regard to copyright of designs. 

My own opinion is that the plaintiffs can- 
not in this Court, or in any Court in British 
India, have the relief prayed for in the plaint ; 
but at the request of both parties, the ques- 
tion whether copyrigh&in designs, being a 
right oreated by the Statute Law of the United 
Kingdom and not thereby expressly extend- 
ed to India, is a right thet can be recognized 
&ud enforced by the Courts of law-in British 
India, is, in pursuance of Section 22 of Aot 
XXI of 1868, submitted for the decision of 
the High Court of Judicature’ at Fort 
Willlam in Bengal ; and no further proceed- 
ing will be taken by this Court until the judg- 
ment of the High Qourt shall have been 
pronounced, 


The judgment of the High Court was de- 
livered as follows by 


Norman, C. J.—This was a sult in Yao 
Court of the Reoorder of Rangoon, for an 
injanotion to restrain’ the defendants from 
manufacturing, purchasing, importing, or 
selling in the markets of Rangoon, hand- 
kerchiefs woven of silk or cotton and bear- 
ing an ornamental design, invented by the 
plaintiffs and registered by them in England; 
according to the law of the United King” 
dom under the Acts in force e for the 
registration of designs. 

Tbe plaint alleges that since tha regis- 
tration of the ornamental design, the defend- 
ants have wrongfally and injuriously imitated 
the said design, and" apptled the imitation 
thereof to fabrics of an infegior description 
to thowg sold by the plaintiffs bearing the 
said design, and have sold saoh inferior 


goods at a lower ‘price thai tho goods of. 


the plaintiffa could be profitabi? sold for; 
and that the defendants had knowlodg’ 


B 9. 
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of the recited Act “should apply t@ designs; o 
and to the application pf gsnch designs, 
within the meaning of the said Acts, 
whether such application be effected within 
the United Kingdom or elsewhere, eenactse—; 
la :—-“ Whether copyright in designs being | “ That the said recited Act, and pall Acts 


a right oreatedgby the Statute Law of the extending or amendiug the same, shall be 
Uniled Kingdom and not thereby expressly oonatrued as if the words *provided the same 


extended to India, is a right that ean be re.|b9 dohe within the United Kingdom of 

eognised and enforoed by the Courts of law | Gress Britain and Ireland' had not been 

in British India?’ contained in the said recited Act ; and p 
jd ; id reolted Act, and all Acts extending 

* The Recorder gays that in hjs opinion the od 

plaintiffs are not entitled to any relief. amending the same, shall apply to every 


such design as therein referred to, whether 
The question turns upon the oonstrnotion 


i the application thereof be dome within the 
of the two Statutes, 5 and 6 Vistoria, Chap- | United Kingdom or elsewhere, and whether 
ET 100, and 24 and 25 Victoria, (Chapter 

8. 


must have known that.the gaid deeign was 
the property of the plaintiffs. The defend- 
ants contended that they had nof infringed 
Any rights of the plaintiffs. 

The question submitted by the Recorder 


the inventor or proprietor of auch design be 

or be not a salject of Her Majesty." 

By 5and 6 Victoria, Chapter 100, An ; 
Act to conspjidgte and amend the Laws re- The 7th Seotion of 5, and 6 Victoria, 
Jating to the copy) jght of designs for orna- Chapter 108, “ for preventing ane piracy of -e 
mob! ie articles of manufaofure, it is enact- registered dos e enacts: ‘ That during 
ed that :—“ With regard to any new and the existence of any such right to the entire 
original design, edo: such deign be ap- | Or partial use of any such design, no person 
plicable “to the ornsinenting of any article shall either do, or cause to be done, any of 
of manufacture, or of any substance, artifi- the following Acts with regard to any artl- 
pisl or natural, or partly artificial and partly eles of manufaature or subsfance in respect 
paigrel, and that whether such design be so of which the copyright of such design shall 

, applipable for the pattern, or for the shape be In force, without the license or consent 
and configuration, gr for the ornament | in writing of the regiftered proprietor theres 
thepeof, or for any two or more of such ppr- of (that is to say :—) 

. pose, and by whatever mqaps such design 
may be so.applieable, whether by printing, 
or by painting, or by embroidery, or by 
weaving, or by sewing, or by modelling, or 
by casting, or by embossing, or by engrav- 
ing, or by staining, or by any other means 
whatsoever, manual, mecbanieal, or chemi- 
caf separate or combined, the proprietor of 
avery such design not previously published 
either within the United Kingdom of Great 
Britain and Ireland, or elsewhere, shall 
have the sole right} to apply the same to any 
articles of manufacture, or ta any such sqb- 
stances as aforessid, provided .the same be 
gona ‘within the United Kingdom of Great 

ritain and Ireland,” 


And by Section 4 it is provided that “no 
person shall be entitled to the beneflt of this 
Act, with regard to any desiga in respect of 
the application thereof to ornamenting any 
article of manufagture, or any auch sub. 
stance, unless such design have “before 
igiene themeof been registered accord- 


‘No person shall apply any suoh desigh 
or any fraqdulent jmitajlon thereof, for the, 
purpose of sale, to the ornamenting of &ny 
artipgle o mangfacture, or any moine 
artificial or natural, qr partly artifloial and 
and partly natural 1— 


« No person shall publish, sell, or expose 
for sale, any article of manufnoture, or any 
substance, 'to which such desigh or any 
fraudulent imitation thereof, shall have been 
so applied, after having received eithere ver- 
bally, or in writing, or otherwise from eny _ 
source other than the pronior of such 
design, knowledge that bis consent has not 
been given to such application, or after hav- 
ing teen served with or had left at his pre- 
mises a written notice signed by such pro- 
psletor or bis agent to the same effect. "^, 

P 

The 8th Section prøvidee for the recovery , 7 
of penalties for pisecy of the design, and 
the 9th Section empowers ‘tthe preprietor | 
“in wospect of whose right such penalty 
“ghall have been incurred (if he shall elect 
“tg do sa) to bring such aetions as he may, 

"be entitled to for the reoovery of?an 
“damages which he shall have suftain : 


^ ^ 


ng to this Act," 


| The 24 and Z5 Victoria, Chapter 18, after 

reciting the and 6 Victoria, Chapter 100, 

eand Chat it is expedier that the provisions 
° 


` , do i 
e * 
. o . : > . 
. - 


—" 0 
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/telther dy thé application of auy such de- | design in question, the same being the pro- 

* agn, or of a fraudulent fmitation thereof, | perty of the plaintjff’, for the purpose of 

“for thé purpose of sale to any articles of | fraudulently preteudipg or causing 14 te be 

“ manufacture." believed that the articles so sold by the de- 
; fendants were articles manufadtureéd, seldcted, 
The feet of. Aet 5 and 6 Victoria, 


: lA, | ór printed by the plaintiffs. Fhe two subjects; i 

Gh €pter POO, sppears ta us to have been this, tha property in a trade mark and thb pro- 
—that the owner or proprietor of any desigD | perty in a registered design, ato two rights 
registering the same under the Act, if such | totally distinct in their nature, The right 
design was applied to the AENT of | put forward in the prémenf case ib afmply 
&ny article of matufaeture in England, ac- | a right in x design for o?naméhting ad artiold 
quired a right # preverit any person from | of" manufacture, and such right is not in- 
aeplying the design, or any fraudulent imi- | fringed by the salè fo Britlst Indis of arfi- 
tation of it, to any articles of manufacture, | gles to which the design has Ueen éppliet, 

or from selling any articles to whroh the " 


design is applied. But the extent of such , We are of opinion, therefore, that the 
prohibition musi have been, and was; meat | decision of the Recorder is correot. and tb 
sured by the extent to which the provisions it must be afitymed. 
of Act 5 and 6 Victoria applied, Now i 
Ast 5 and 6 Victoria did not extend to India, T dal x re aie 
and therefore there is nothing jn that Aet | POY ^P Tm 5° 

which would have prevented any person conn? ee 
from applying any registered design, or gell- 
ing any article to which such desigm had 
been applied in India. 


Act 24 and 25 Victoria was possed im- 
mediately prior to the Exhibition of 1862, 
and, it extended the privileges conferred by 
Aat 5,and 6 Victoria, Chapter 100; to the 
case of designa registered iù England, eo 
the application of such designs to articles o 
manufacture wif effected either within the 
United Kingdom. or elaewhere. Bat there is 
nothing in 24 and 25 Victoria, Chapter 78, 
which exteuded the prohibition of tlie appli- 
cation of. such design, or the sale of nutioles 
to which such design had been applied, to 
India or the Colonies, or to any other place 
to which Act 24 and 25 Vioiori did not 
extend, 


We are, therefore, of opinion that the 
decision of the Recorder ig correct, and thas 
ardbistered proprietor of a design within the 
United Kingdom could not sustain an action 
against at is who applied such design, 
or wlio sold any articles to which such design 
had béen applied in, British Burmah. 


Fhe: learned Advocate-General has at- 
tempted to rest the.case on another ground, 
nately, that the plaintiff hada right in «his 
design analogous to the right which a mer- 
chit may hove in hfs trade mark, ° 


Wr think that there is no.foundatign for 
snch a contentign. A design for ornament- 
ing; an.article of manufacture is not an indi- | No ohne for Respondent, 
cation that sueh article is manufactured by a.) ' o . . 

frticu]ar bouse, and there is no allegation |! Ima suit-to recover a share of a halding, the whols ‘of 


n "vie plains that the defendants used the whlch hed been sold |m ekecutíon of a deokec fer alre 
















Phe 22nd June }871. 


} 


Present: 


The: Hon’ble L. & Jackson and A. Q. Mác- 
pherson, Judges. 


Bale for arrears of rent—Suit by 
share-holder. 


Cases Nos. 2625 and 2526 of 1870. 


Special Appeals from a decision passed by 
the Judge of Paina, dated the lst Sep- 
tember Y870, reversing a decision of (Ad 
Sudder Moonsiff of that District, dated 
the l4th Juas 1870. 


Hurhnr Singh and others (Defendants) Ap- 
pellanis, 


DOrsus D e 
Musssmut Qomw Kover (Plaintif) Respond- 
| À ent. 


|Baboos Dwarkaneth Sein and Hem! Chun- 
| der Banerjeo for Appellants. 
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been divided into two parts, of whioh one, 
molety was held by Ooma Kooer, and that 
the semindar had, by compuMion of Court, 
recognized such division. He also consi- 
ders that there was evidence, which, I 
suppose, is oral evidence, showfng that 
Ooma Kooer had in fact held *the 26} 


beegalis. 


- Now,’as the case stands, this holding of 
524 beegahs has been held by a competent 
Court to have fallen into arrear by thee 
default of the tenant Gunga, and bas been 
sold notwithstanding the claim put in 
the present plaintiff. The plaintiff, there- 
fore, might bring a suit withfn one year 
from the date of her claim being overruled 
under Section 107 Act X of 1859; or she 
might,.generally, as held in a Full Bench 
decision of this Court to be found in V 
Weekly Reporter, page 22, Aot X Rulings, 
sue to set aside all the proceedings if she 
could make out a case of fraud. But before 
she could succeed in either of these cases 
she would have to show, I think, that there 
had been-an actual division of the holding 
of 524 beegahs, and that sacha division 
-| had? been recognised and ratified by the 
xemindar ; for otherwise the semindar 
would be perfectly justifled in proceed- 
ing against the registered holding and 
in putting it np for sale. The plaintiff 
might prove either that such division of the 
tenure had been registered and recognized, 
or she might prove payment of rent by her 
and receipt of rent from her by the semin- 
dar ; but, at any ‘rate, she would have to 
prove her staiws as a tenant in respeot of the 
261 beogahs. 


This bearing of the case appears to have 
been overlooked by the Judge of the Lower 
Appellate Court. I think, therefore, that 
the case must go back in order that this 

int may be considered and it may be 
found whether the plaintif has brought 
herself within the conditions which» I have 
stated, because if she does not, I think the 
suit must be dismissed. It will be remand-’ 
ed, therefore, for a new trial to the Zillah 
Court, and that Court will take it up out: 
of im turn and dispose of it with as little 
delay as possible. — : 


I may observe that We have “not in this 
case had the assistance of the vakeeNfor 
the special respondent, and Have had some 





of rent, the plaintiff who claimed.to hold a divided por- 
fion of the tenure was held boynd to prove either that 
&ueh'ütvislon had been recogmized and ratified by the ze- 
mindar or that the latter received rent from him, ù 6, 
~ ho wotild have to prove his rich zs tenant in respect 


of the share tn quastion. 
a 


. Jackson, J.—'Tuis suit related to 251 
beegahs of land olaimed by the plaintiff 
asa jote. This quantity of land, whether 
the plaintiff had a title to it or not, was 
aémittedly a moiety of 52} beegahs held 
as a jote originally by one Tuhul Roy. 
It seems that Tahul Roy had two sons, 
Khekur and Gunga, and the plaintiff is 
the widow of Khekur’s son, Toolsee. 


The zemindar, in the year 1865, got a 
decree against Gunga by confession of 
judgment for arrears of rent in respect of 
these 524  beegahs. In 1868, upon the 
remindar attaching the erops of this same 
holding, the preesnt plaintiff, Ooma Kooer, 
claimed and recovered in the Revenue 
Court damages from him in respect of the 
wrongful attachment of 26} beegahs. 


In 1869, the zemindar again sued Gunga 
for arrears of rent on the entire holding of 
624 beegahs. Gunga*then denied that he 
held any portion of this land, stating that 
the half of it was held by Ooma Kooer, 

laintiff, and the other half by his own son, 

adho. The Deputy Collector, however, 
overruled this defence and gave the semin- 
dar a decree against Gunga for rent of the 
whole 524 beegahs. In execution of that 
‘deorgs the holding of 524 ,beegshs was 
put*up for sale. Ooma Kooer, under, Seo- 
tion 106 Act X of 1859, put in a claim, 
which claim was overruled and the entire 
tenure was sold; and Ooma Kooer, plaintiff, 
now sues the deoree-holder and the pur- 
. chaser to recover back-her 261 beegahs. 


e Moonsiff who tried the suit found 
the demand éo be oollusive and dismissed 
it; but on appeal, the Zillah Judge, rely- 
ing very much, as {t seems tome, upon the 
judgment obtained by Ooma Kooer for 

ages, reversed the decision of the Moon- 
siff and gave her a decrea for 261 beegahs 
out of 52% which tbe original 
holding compri The Judge ip er 
apparently that the decision of* the Depu : : : . . 
alos QUE upon Ooma Kooerw suit for n imd an dealing ma me eee his 
mages dmoynégd to conclusive proof that . um 
the origingl holding Qf g624 beegala bad! Macpherson, JI conous, °° %, 


9 


— 9 


1871] ` Oivi 


e The 22nd June 1871. 


. 4 
Present : 


The Hqn'ble L. S. Jackson and A. G. Mac- 
> pherson, Judges. 


Tenanta-at- will—Aocretions. 
Case No. 278 of 1870. 


* Regular Appeal from a decision passed by 


the Judge of Patna, dated the 28rd Sep- 
. tember 1870. 


Bhuggobut Pershad Singh and others (De- 
fendants) Appellants, 


versus 
Doorg Bijoy Singh (Plaintiff) Respondent. 


Baboo Mokesh Chunder Chowdhry for 
Appellants, 


Baboo Sreenath Doss for Respondent. 
9 


As between himself and the zemindar, a ryot is en- 
titled to any aocretion to his ho lormed by the 
resemsion of the river, and the fact of being a mere 
tenant-at-will does not entitle the zemindar to turn 


Jackson, J.—' Tux plaintiff sued to recov- 
er possession of 95 beegahs of land in a deara, 
which land he alleged to have been gradual- 
ly formed by accretion by the receding of 
the river Ganges, and as an accretion to his 
original holding of 9 beegahs and 9 biswas of 
land in the same deara, 


' The defendants are partly persons now 
claiming to hold this land under lease from 
the xemíindars, and partly the semindars 
themselves. 


It may,be mentioned, although the argu- 
ment does not turo upon that part of the 
allegations, that the plaintiff is himself a co- 
proprietor of the estate in which these lands 
are situated, and that the plaintiff as well 
asho defendants olalim to hold, in the gray 
of individual occupation, parcels of lands 
being parts qf that estate. ° 


e 
e plaintiff alleged that he held the 
lands after acorgtion, and that suoh holding 
had been recorded by an Ameen deputed by 
the sdttlement officer ; and he also referred 


„tð certain disputes and a litigation which 


liad"gofie on between him and some of the 
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defendants in respect of part of these very 
lande, . He further. stated that a second 
Ameen having been deputed by the séttle- 
ment officer, he measured and recorded these 
lands as being held by the defendants, that, 
he, the plaintiff, complained of 2n pro- 
ceedings, but his complaint was disallowed 
by the Deputy Collector and afterwards by 
the Collector ; that since the recording, just 
mentioned by the second Ameen, some of 
the defendants had been in possession of the 
lands and paid the rents to the other de- 
fendants. "m 


The defendants’ case, generally speaking, 
was a denial of the kaski, or holding of the 
plaintiff ; a denial that the plaintiff had any 
right to hold the land as an accretion to his 
original holding, and an assertion of the 
right of the defendants in occupation who 
were holding by permission of the land- 
lord. 


The Judge of Patna, Mr. Ainslie, before 
whom this case came on for trial, found that 
the ryota on the dearga were not liable to be 
ousted at will, and secondly, that the plain- 
tiff was more than a tenant-at-will: he 
also found that the land in question was an 
accretion to the plaintiff's original holding, 
and he held that by Article I, Section 4, 
Regulation XI of 1826, the plaintiff was en~ 
titled to that accretion as part of his holding, 
and therefore considered that plaintiff was 
entitled to recover the land. 


This decision has been assailed wholly 
upon grounds of law. ‘The vakeel for the 
appellant has not, in his argument before us, 
touched the findings of fact by the Jygdge, 
nor questioned the Judge’s opinion upoflethe 
evidence. We must, therefore, assume the 
facts as found by the Judge and apply the 
law to them. 


It seems to me quite clear tbat the plain- 
tiff original holding being assumed and the 
land being found to be an accretion to that 
holding, the plaintiff is entitled to such ac- 
cretion by the distinct and posftive terms of 
Seotion 4 Regulation XI of 182%. 


Great stress has been laid upon a recent 
decision of the Privy Council in the case off 
Lopes against Mgddup Mohun Thakoor.* 
In that case, the Judicial Committee, over- 
ruling the decision of a Full Benoh of 
this Court, determined broadly that a semin- 
dar was not extitied to claim lands as an 
"— ——— ——— a NUR. 
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accrétion to his estate when such lands are 


eapable of being identified as a refermation 
of land belonging to another owner upon 
their original site. 
SIE dppears to me that that case does not 
apply to.the present circumstances, ‘There 
is no contest here, go use the words of the 
Judiejal Committee, “between surfaoe and 
site.” It is not the ease here that the 
plani is claiming to recover this land as, 
an acoretion to his holding and the defend- 
an[s are claiming it as a reformation on 
their own holding upon the original site ; 
but the deféndants now in occupation: olaim 
it under a title made from the xemindar, 
Ft appears to me that, as between the ryot 
and the szemindar, if the tenant can show 
that the land! in dispute is an accretion to 
his original holding he is entitled to suc- 
ooed, 


Then it is ssid that the original bolding 
is æ mere tenanoy at will and thdt conge- 
quently as the plaintiff could sot enforce 
a claim to- be put in possession of: suck hold- 
ing, he cannot a fortiori be entitled to re- 

overt posseasion.of land which has accreted 
to his hokkng. 


Now, itis not very clear (bui it im not| 


necessary to determing dere) how a party 
who is a joint owner of an estate and in 
possession, of land within the limits of that 
estate, can be called, in respect of such oc- 
cupation, a tenant-at-will under the proprie- 
tary. body. But however that may be, and 
assuming for the moment that the plaintiff 
js ^ mere tenant-at-will, that will not en- 
ud e zemindar to dissociate tho aocre- 
tionefrom the original grant add to turn the 
plaintiff out of the.accretion, while he still 
retains as tenant the original holding it- 
self. If the zemindar desires to oust the: 
plaintiff from the acoretion that he holda, he 
must do so by attacking the original holding. 


He bas not attempted to proceed: in that 


way, nor has there been any issue whether 
the‘semindar. yould be entitled to oust the 
plaintiff from the holding or not. Bo long, 
therefore, as the plaintiff ocoupies his ori- 
ginal holding, I conceive he is entitled to 
wecupy the accretion which under the law 
forms part of it, and, therefore be is en- 
titled. to be restore? to Possession of it by- 
decree of the, Civik Court 


For these reasons, I think the decfSion 


of the Court below is.quite eprreot and that: 


the app¢hl ougl;t to be dismissed wilh costs. 
eMaopherson, J.—1 comour. 
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The 22nd June 187I. ° 
Present: ? 


The Hon'ble L. S. Jackson and A. G 
Macpherson, Judges. . 


Mortgaged property—Oause of action 
—Idmitation. 


* Oase No. 2580 of 1870. 
Special Appeal from a decision passed by 


the Judge of Patna, dated the 2nd Sep- * 


tember 1870, affirming a decision of the 
Sudder Moonsiff of that EMIT dated 
the 27th June 1870. 


Ram Dhun Bhuggut (Plaintiff) Appellant, 
versus 


Guneshee Mahtoon and others (Defendants) 
e Respondens. 


Mr. R. E. Twidale for Appellant. 
Baboo Opendro Chunder Bose for Respond- 


———— 


en ta. 

The sale of property by the heirs of a 
mortgages after it has Si end enjoyed by chem 
PEEN aa nir eras LAE Md fresh cause of ac- 
tlon to the representatives of mortgagor 


contention, is that his.clieat being the ne- 
presentative of a mortgagor, send the mort- 
gaged property having been purchased by 
the.defendants from the representatives of 
the morigagee, his cause of action arose at 
the date of the purchase, and the time 
allowed for enforcing that cause of abtion 
is 60 yenra from the date of.tha purchase. 


It appears to me that that contention is 
altogether untenable. What the Legislature 
intended: by Section 5 Act XIV of 1859 
was to give w cause of action and to limit 
the arising of that cause: of action in; the! 
case of property which had been purchased 
bond fide and for valuable consideration 
from a depositary, trustee, mortgagee, or 
pawnee, for the trial of which cause of action 
the ordinary rule as to moveable and im- 
moveable property would have to be applied ; 
and then, by way of proviso on that rule, it’ 
was daid down that in the case of a pwr- 
chase from a depositary, pawnee, or mort- 
gagee, ‘ho such suit ult be maintaip eat 
unless bought within “the time dU UN 
Clausb 15, Section: 1, that is, within 
years from. the, time of deffeit, pawn, on 
mortgage. . 


In the present T ihe moriga 6 tocke , 


plnce.127'years ago, Since that üm there 


Jackson, Ji—In thiseaase Mr. pog NOE 
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- appear go have been several purchases, and 
ip ig alleged that the latest purchase was 
within 12 ydus of the suit, The Legisin- 
ture could never have intended to provide 


that afjer the heira of ihe mortgagee bad 
enjoyed and held the mortgaged property for 


100 years or 2CO years, the saleby one of 


their descandants should give a fresh cause 
of action, which might be enforced within 


- 60 years, to the heirs of the mortgagor, 

I thlnk the special appeal must*be dis- 
missed with odats, 

Macpherson, J/.—l am of the same opi- 


nion. 
* 


The 22nd Jone 1871. 
Present : 


The Hon'ble E. Jackson gnd Onoooool 
Chunder Mockerjee, Judges. 


Transfer of teonures—Zemindar’s con- 
sont—Gomashta's receipts, 


Case No. 288 of 1870, 


Regular Appeal from a decision pussed by 
the Subordinate Judge of Fur: eedpore, 
dated the 28rd July i870. 


Bbojohuree Bunick (one of the Defendants) 
e = =6Appeliant, 


Peering 
Aka Golam Ali (Plaintiff) Respondent. 


Baboo Huree Mohum Chuckerbutty for 
Appellant, 


Baboos Kales Mohun Doss and Romesh 
Chunder Mitter for Respondent. 


Jackson, J.— Wa think that it is unne- 
cessary to call upon the respondent in this 
ORBO. re are not satisfied that wo ought io in- 
terfere with the decision of the lower Conrt, 


e The mit was brought to set aside as in- 

valid certain deeds of sale, which had been 

sexecuted by thee defendants, tanants, in 
vor of one Bhojohuree Bunick. , 


? The lower Oourt, being the Court of the 

BubordinateJudge of Furreedpore, has de- 

ed the plaintiff's claim, and from that 

i decision uiis appeal is preferred to this 
* ' Qonst, 


* , ‘ 
@ e 
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The facts of the case appear to t& these, 
Defendants Nos. 2, B, 4 and 6 are ryote 
holding tenures of some extent and saluo 
under the plaintiff, Their zemindar. Thesa 
tennres hod hnve sold to ihe defendant Ne, 
i. The esie does not apparently oarfy wit? 
it podsession of the tennres, but ia "entered 
into with the reservation that Bhojohuree 
Bonick shall allow these ryots to remain in 
possession, he himself only receivinb rent 
from them. These facta are not distinotly 
stated by the defendants, but they have comg 
out in the course of the hearing of the &p- 
peal before us; and there seems to bd’ no 
denial that these facts are the real faota of 


the case, ` Bhojohuree Bunick has not paid © 


the real value of these tenure& and wa are 
told that he has not done so because he is 
obliged under the agreement to retain tho 
tenants in the same position [n whioh they 
wera before. 


The plaintiff has brought this suit to set 
aside those sales ns illegal. The questions 
which were tried in the lower Court were, 
firat, whether the dpgfendanta had bean able 
to prove that the tenures of the ryote came 
under the description of kyamee nud mokur- 
ruree. This the Judge of the lower Court 
has decided against the defendanta, and it is 
admitted here that there is no evidence of 
any kyamee mokurnaree jote, 


Then, secondly, it is alleged that even 
though they were not kyamee jotes, still such 
jotes are under the custom of the country 
transferable, It does not appear that there 
has bsen'any evidence taken npon 
question, nor was that one of the polnts 
pleaded before the lower Court And wo 
think we may say that even if it led been 
pleaded, it is impossible that there could be 
a custom to sell jotes without actual transfer 
of the jotes. In this case, there has been 
no actual transfer of the tenures, Tho 
effect of the sale in fact has been merely to 
place a middleman between the ryot and the 
xemindar. 

Lastly, it has been contended in this case 
that the semindar soquiosodd in those halo, 
There iş nó attempt to show fhat the ryots 
went to the xemindar to obtain his acquies- 
ence. But it is said that his gomasbta 
recelved rent for two years, and that the 
gomashta of thb {jardar received the rent of 
the 8rd year, Itseoms jo us almost impossible 
that the gomashta could have under the eir- 
cumstances received tha rent, The Judge 
of the lower" Cour: says that the gomashta 
denied that the dakhilatÉ put in ‘were 
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signed by him. We cannot find any such 
denial upon the record. «If we had found 
any ‘such denial, we ghould have felt in- 
clined to place credit upon it, But even if 
it is oase that the gomashis gave those 
eripi we think that such giving of re- 
celpts 

wil not bind they zemindar. It was the 
duty of the person who purchased the tenure 
of the semindar’s tenants, to have entered 
into communication with the seminder him- 
self and to obtain his consent to the transfer 
of the tenure. It is quite evident on the 
facts of this case that this transfer was made 
in order to defeat the zemindar, and that the 
semindar would not have under any oir- 
cumstances acquiesced in any such arrange- 
ment. i 


Under these ciroumstances, we dismiss 
this appeal with costs. 


The 22nd June i871. 
Present : 


Loch and G. O. Paul, 
Judges. 
Buit—Mortgageo— Lien. 
Case No. 278 of 1871. 

Special Appeal from a dectsion passed 
the 1st Subordinate Judge of Shahabad, 
dated the 30¢h November 1870, reversing 
a decision of the Hoonsff of Sasseeram, 
dated the 24th June 1869, 


Ram Yad Singh (Defendant) Appellant, 


The Hon'ble G. 


4 verius E 
Lalla Saligram Singh (Plaintiff) 
Respondent, 


Baboo Doorga Mohun Dass for Appellant. 


Baboos Aubinash Chunder Banerjee and 
Annund Chunder GAossal for Respond- 
ent. 


ea to enforoe his lien on proper- 


man Bhunjun Singh gave £ xur-i-peshgee 
lease for 10 years for rupees 3,000 to one 
Saligram Singh, Oogro Narain Singh, ant 
Sheo Buksh Singh in the following propor- 
tion, eis., Qogra Narain six annaas, Baligram 
8 anhas, and Sif Buksh Singh 2 annas, 
e 6 € ^. 
* 


N 
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y & gomashta for one or two years, 
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dispute. On the "19th July 1g64 Gooman 
Bhunjun Singh sold the whole village to 
Gopal Nerain Singh aud Bheekun Lall for 
8,000 rupees, under two kobalahs bearing 
date the 19th July 1864, Prevjous to 
this sale to Gopal Narain and Bheekun 
Lal, it appears that Gooman Bhunjun 
Singh martgaged this property to one Ram 
Yad Lall on the 15th January 1862. Ram 
Yad Lafl brought an action to recover the 
amount due to him in 1865 and obtained 
a decree; and on the 8th April 1867, in 
execution of that decree he caused tha 
Tights and interests of his debtor in the 
said property to be sold, and purchased 
them himself. Subsequently, in a soit 
brought by Gopal Narain and Bheekun 
Lali ageinat certain tenants for arrears of 
rent under Aot X of 1859, Ram Yad Singh 
intervened, His intervention was allowed 
and the sult was dismissed. ‘The plaintiffs 
now bring the present suit to recover pos-. 
Session, claiming their right to hold the 
lands under their zur-i-peshgee lease, 'It 
is contended by the defendant that Sali 
Bingh is the son of Bheekun Lall; that 
Oogro Narain isthe brother of Gopal Na- 
rain Singh ; that all their transactions are 
joint ; and that when tife purchase in the 
names of Gopal Narain and Bheekun Lall 
was made on the 29th JuPy 1864, the 
mortgage in favor of Saligram and Oogro 
Narain merged therein, the amount of the 
xur-i-peshgee lease, «cis, rupees 3,000, 
being credited as part of the purohase- 
money. And it is contended that this 
being the cage, Saligram Singh and Oogro 
Narain Singh have no standing in Court, 


The first Court dismissed the suit. On 
appeal, the Lower Appellate Court consider- 
ed that there was no proof whatever of the 
8,000 rupees, the amount of the loan to 
Saligram and Oogro Narain having been 
oredited as part of the purchase-money, 
aud it reversed the order of the firat Court. 


Tbe reasons given by the Lower Appellate - 


Court for the conclusion to which it has 
come are by no means satisfactory; and 


the Judge certainly appears to have miseed* 
one or two of the chief points in the case, 


The first Point which he ofght to have dim ° 


posed of fas the allegation made*by t 

defendat that Saligram Singh, Oogro Na- 
rain Singh, Gopal Narain, and Bheekun 
Lall were in fact all one in they transso- 


tions. Secondly, he has made a mistake in * . 


rejecting the evidence of the writer of *the; 
e 


of Mouzah Burdeba, the property tow in ' 


e 
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‘deeds, fis. the zur-i-peshgee of 1861 and 
the kobalah of 1864, merefy on the ground 
that he was the servant of the defendant. 
But the respondent in this case in special 
appeal & willing to acoept the allegation 
made by éhe special appellant. He says— 
admitting that Saligram, Oogro Narain, Go- 


` pal Narain and Bheekun Lall were all one 


in their transactions and that the xur-i- 
peshgee did merge ina subsequent sgle of 
864, and admitting also that Ram Yad 
Inghgheld the mortgage deed bearing date 
the 15th January 1862,—yet previous to the 
suit brought by Ram Yad Singh to recover 
his money, *the whole of the rights and 
interests which Gooman Bhunjun had in 
the property passed under the sale of the 
19th July 1864 to Gopal Narain and Bhee- 
kun Lall ; and under these circumstances, 
if Ram Yad wanted to enforee his lieri on 
this property, he was bound fb bring his 
action not only against his debtor, but also 
against the party who was in possession of 
the property, because at that time the deb- 
tor had no further right or interest in the 
property, nor was he in possession. We 
think that this contention is good. And ns 
it is clear that Ram Yad brought hia action 
merely against his E Gooman Bhunjun 
Singh, ‘he cannot, under any sale which took 
place in execution of & decree against him, 
resist the entrafice of the plaintiffs both as 
mortgagors in 1861 and purchasers in 1864, 


We, therefore, dismiss this special appeal ; 
but as it has been decided on a point not 
before the lower Court, each party will 
bear his own oosts in this litigation. 


The 28rd June 1871. 
Present : 


Tte Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 
rdol#—Right to perform Poojah. 
Case No. 202 of 1871. 

Special Appeal from a decision. passed by 
^ Subordinate Judge of Gya, dated the 
- 22nd December 1870, reversing a decision 


, of the Moonsiff of that District, dated the 
23rd May 1870. e 


Maharance Indurjeet Kooer (one of the 
Defendants) Appellant, 


d g verbus 


“Qhindepun Misser (Plaintiff) Respondent. 


REPORTER. 


. , 
Rulinge ., » 99 


Baboo Bhowanee Churn Dutt for Appellant. 


Baboo Umbica Churn Bose for Respondent. 


pa Tho owner of an idol el rarus to apponi r oT 
and ils ancestors having done ao for a long period Siete 
no right fh his favor. . 
Mitter, J.— Tra was a guit instituted by 
the plaintiff, now respondent befone up, to 
establish his exclusive right to perform the 
poojah of an idol called Boodhwa Mohadeo, 
and to reoover rupees 88 alleged to have 
been misappropriated by one Debee Dutt 
who olaims to be the poojaree of the idol by 
virtue of an appointment made,in his favor 
by the defendant Maharanee Indurjeet Kooer. 


The defence set up by Maharanee Indar- 


jeet Kooer was to the effect that the idol 


belonged to her and that she was therefore 
competent to appoint any body she liked to 
perform the poojah. 


Upon these pleadings, one of the issues 
laid by the first Court was whether the 
asthan of the idol Roodhwa Mohadeo be- 
longed to the intervenor, that is, to the de- 
fendant Maharanee Indurjeet Kooer ; but 
without coming to any express finding on 
this point upon the ground that the Maha- 
ranee’s title to the idol was not disputed by 
the plaintiff, that Coust dismissed the suit 
holding that a suit of this desoription could 
not be maintained in the Civil Court. 


On appeal, the Subordinate Judge has re- 
versed the decision of the first Court solely 
and exolusively upon the ground that the 
plaintiff and his ancestors had been perform- 
ing the poojah of the idol for a very long 
period of timó and that the plaintiff gras 
therefore entitled by '*a customary right" 
to perform the poojah. 

We think this decision is erroneous. The 
first point to be determined in this case was 


"whether the idol in question belonged to the 


defendant "Maharanee Indurjeet Kooer or 
not. 
affirmative either upon the adpission of*the 
plaintiff, of which, however, wg do not flnd 
any trace on the record, or upon other legal 
evidence, it is clear that the defendant Maha- 
ranee Indurjeet Kooer would be entitled taf 
appoint any bodyghe likes to petform the 
poojah, and the mere fot that the plaintiff 
and his ancestors had beerfallowed to perform 
it fft a long period of time would create no 
right in Kis fagor. 

We, therefore, reverts the judgmént of tho 
Lower Appellate Qourt and remand ethe cano 

A e 


If this point ié determined in the- 


e 
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to that Court to try the issuó whetber the 
idol in question belongs to Maharanee Indur- 
jeet Kooer, after giving to the parties full 
opportunity to produce such evidence as 
thes might consider necessary. If this ques- 
tionbe determined in favor of Maharanee 
Indurjeet Kooer the plaintiff’s suit must be 
dismissed. If, bn the oontrary, it ia found 
that the idol is a public idol and that "the 
plaintiff and his ancestors bad been from 
time immemorial performing the poojah of 
the idol under a sort of prescriptive title, 
«he plaintiff would be-entitled to c decree, 


The costs of this appeal nnd of the Lower 
‘Appellate Court will abide the ultimate 
result, 


Aa this case appears to have been insti- 
tuted in 1869, we think the Subordinate 
Judge ought to take it up out of its turn and 
decide it without any unnecessary delay. 


The 28rd June 187]. 


Present : 


The Hon’ble F. B. Hámp and F. A. Glover, 
Judges. 


Withdrawal of plaint—Section 97, 
Oivil Procedure Oode. 


e Case No. 2627 of 1870. 


Special Appeal from a decision passed by 
the Officiating Judge of Rajshahye, dated 
the 18th August 1870, affirming a deci- 
sion of the Subordinate Judge of that 
"Distriot, dated the 8th February 1868. 


Koomar Poresh Narnin Roy (Defendant) 
Appellant, 


. 
t VET SUS 
m 


Ranee Surut Soonduree Rebea (Plaintiff) 
e 
: *- Respondent. 
e. 


` 


REPORTER., Rulings. 


Baboo Iseur Chunder ChuckerButty for 
Appellant, 


Baboo Gopal Lall Mitter for Respondent, 


Where a plaintiff asks for permission to withdraw his 

plaint saying that it will be out of his power to adduoe 

which he points out as existing in oeitain 

recorda, within the penod fixed by the Court for hear- 

ing th® case, the Ren under Section 97 

Act to grant permission to withdraer 
(0 


Kemp, J—Tue grounds taken in this 
special appeal are, 1st,—that*the order of 
the Moonsiff permitting the plaintiff to with- 
draw his case is not in accordance with the 
provisions of Section 97 of Act VIII of 
1869; and 2nd,—thet the finding of the 
Lower Appellate Court as regards plot 8 
is not suffidtent to entitle the plaintiff toa 
decree. 


On the first point, a decision of the Privy 
Council to be found in Volume XII. Weekly 
Reporter, page 18, is quoted, but that was nn 
appeal from adecision passed before Act VIII 
of 1859 came into operation; and moreover 
in that case it appears that issues had been 
joined and the party. Ñaving failed to pro- 
duce the evidence which he was bound to 
produce in support of the fsaues, liberty to 
bring a fresh suit ought not to have been 
granted. 


In this case, the plaintiff, on a day being 
fixed for the hearing of the osse, petitioned 
the Court saying that it wonld be ont of his 
power to adduce the evidence which he 
pointed out as existing in certain records, 
Within the period fixed by the Court for 
hearing the case, and he therefore asked 
the Court for permission to withdraw his 
plaint ; and the Court being competent under 
the provisions of Section 97 to grant the 
permission asked for, did give suoh permis- 
sion. We may also observe that although 
this case has been twice remanded, this 
point was not taken on any of the previous 
occasions when the case was before this 
Court, and it is therefore overruled. ad 


[Vol, XVI.. 
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On te second pointe it is olear that the » 


Judge das come to a @ecision upqn the ques- - 


tion ewhether plot No. 8 in dispute be nga 
to the plaintiff’s talook, andeshe has clearly 
found that it does. r 


We, therefore, dismiss the special, appéal. 
with oosts, & Ns 
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* The 28rd June 1871. 
ê 


Present: 


The Hoa’ble F. B. Kemp and F. A. 
« Glover, Judges. 


Butwarrah—Soection 73 Act VIII of 
1859. 


Case No, 160f 1871. œ 
e 
Application for Review of Judgment pass- 
ed by the Hoa’bls Justices F. B. Kem 
and F. A, Glover, on the 25th February 
1871, in Special Appeal No. 1997 of 
1871. 


Joy Kishen Mookerjee, Defendant (Appel- 
lant) Petitioner, 


verus 


Raj Kishen Mookerjeo, Plaintiff (Respond- 
ent) Opposite Party. 


The Advocate-General and Mr. G. A. 

Twidale for Petitioner. T 

Baboos Bama Churn Banerjee and Umbika 
Churn Banerjee for Opposite Party. 


. 

In a sult for a butevarrah on the allegation that de- 
fondant had encroaoiied upon certain {males lands, the 
latter urged that the said lands were not ijmalee but 
the self-acquired lands of his (defendant's) ann, who 
ought to be made a party: 


Held, on review of a previous decision, that as tbe 
son's interest was not &dvorme both to pleintrfand de- 
fendant, unless the point raised was cleared the but- 
warrah oould not stand, and the son mast ore be 
made a party under Section 78 Act VIII of 1859, 


Kemp, J.—Tais isan application on the 
part of Baboo Joy Kishen Mooke:jee, 
special appellant, for the admission ofa 
riew of judgment ofa decision passed by 
this Court on tbe 25th of February last, 
offi ming a decision of the 2nd Subordinate 
Judge of Hooghly, dated the 20th of May 
1879. 


It appears that in this case, the respond- 
ent, Baboo Raj Kishen Mookerjes, the 
bfother of the applicaut for review, applied 
for a butworreh of @ small quantity of land 
which he dileged tobe 6} cottahs" situated 
in phe toWn of Ootterparah. In Mis plnint, 
he alleges ab tha defendant Joy Kishen 
had encroached upon certain ijmalee Innds 
and'thereforg the plgiatiff sought to have 
The defendant in that 


* e 
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P his appeal was unsuccessful. 


Rulinga, ~ 10b 


lands upon which the plaintiff allegeft. that 
he, Joy Kishen, had „encroached upon were 
not the jjmnlee landa but were the self- 
acquired lands of Huro Mohan, the son of 
Joy Kishen Mookerjee, and that Huro 
Mohan ought to be made a party to the Buit. 
The first Court, on this question whither 
Huro Mohun ought to be, made a party or 
not, relied upon & decision to be found in 
Volume VII of tbe Weekly Beporter, page 
201, and ruled that Huro Mohun's applica- 
tion to be made a party must be rejected. 
Joy Kishen appealed upon this pointand 
In speci 
appeal the point was agnin raised, aud in 
our decision we remarked that the only 
point pressed upon our attention wns the 
question whether Huro Mohun ought to 
have been made a y to the suit onder 
Seotion 78 of the Code of Civil Procedure. 
We were then of opinion that it was proper 
to follow the ruling laid down in the case of 
Joy Gobind Dass versus Gouree Pershad 
Bhabha aud others, reported in Volume VII, 
Weekly Reporter, page 201. We were aleo 
under (he impressio#, an impression which 
hos been now removed after further orga- 
ment, that Huro Mohun claimed an interest 
adverse both to the plaintiff, his uncle, and 
to the defendant, his father, and that there- 
fore no decree for partition of the ijmalea 
land ns between the father and the uncla 
could affect Huro Mohan. 


After hearing the arguments on both aides, 
we are of opinion that our decision of the 
25th of February last is iucorrect. It ap- 
pears that the interest of Huro Mohun is 
not adverse both to tbe plaintiff and the 
defendant im the cose. Itis ‘cleary that 
unless the point is oleared up whether fheso 
lands which the plaintiff alleges Joy Kishen 
has encroached upon are ijmalee lands, as 
stated by the plaintiff, or the self-acquired 
landsof Haro Mohun, as alleged by the 
defendant, the butwarrah which has been 
made on the footing that they are ijmalee 
lands cannot stand. We, therefore, remand 
the casa and direct that Hero Mohun be 
made a party to the suit under Section 78 of 
Act VIII of 1859, and a fresh decision in 


his pieseuce be passed. : 


The remaining gronnd of reviete was not 
pressed upon us whe the case was henrd in 
special appeal, and in obr order admitting 
thf reviewe we reserved eur judgment ou 
the 2nd ground until we could refer to our 


‘notes, and having done’ so ye flied thag no 


argument wns pressed on ibis Court with 
* T: e 
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reference to the second ground taken in 
review, and we therefore refuse to enter 
inté that ground. The case must be remand- 
ed for the purpose of making Haro Mohun 
a ty to the suit and passing a fresh 
decision in his presence. 


Costa to follow, the result. 


The 28rd June 1871. 


Present: 
The Hon’ble G. Loch and Dwarkanath 
Mitter, Judges. 
Jungle land — Possession — Limita- 
tion. 


Case No. 17 of 1871. 


Special Appeal from a decision passed 
by tke Judge of Bhaugulpore, dated the 
5th December 1870, affirming a decision 
of the Subordinate Judge of that Dis- 

. trict, dated the 17th December 1868. 


Rajah Leelanumd Singh and others (Plain- 
tiffs) Appellants, 


COT sus 


Mussamut Basheeroonissa and others (De- 
fendants) Respondents. 


Meshs. Mun HMohun Ghose and R. E. 
Twidale and Moonshee Mahomed Yusoof 
for Appellants. Í 


Mr. C. Piffard for Respondents. 


In a suit for possession of le lands, where there 
Ys po proof of acts of own having been exercised 
on er side, poseesalon must be presumed to have 
contaued with Mo person to whom they rightfully 


- 


Mitter, J.—W are of opinion that this 
*ase ought to be remandad to the Lower 


' Appellate Court for a fresh, decision, 


The whole of qe Judge's judgment is 
contained in the following passage :— ,» 
“ This sult is remanded by the High Court 
*' under pidgment dated 18th July 1870. It 
!'appears. this Court erroneously wrote 
e ^ on 
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“< possession > while the contexé olearly- 
“ shows ‘ title’ the proper , inagnuoh 
“as the word title was used at the com- 
* mencement of the paragraph. 


“The Subordinate Judge disbelfeved the 
* oral evidence in support of poks@esion for 
“ reasons duly set forth by him ; and taking 
“their evidence per se, I see no ground for 
* differiig with him as to the degree of credit 
“to be attached to it in proof of possession 
“so as to remove the statutory bar to the 
* guit." 


Assuming, however, that the word “ pos- 
“session " had been used by*mistake for 
the word "title" as the Judge says, the 
correctness of the order of remand passed 
by this Court would still remain unim- 
peachable, The only issue which the Judge 
had to try was that of limitation, and it is 
clear that & fnere finding to the effect that 
the plaintiff had a title in 1821 or even in 
1887 could not possibly meet the require- 
ments of that issue, 


. But be this as it may, the Judge is wrong 
in rgjeeting the oral evidence produced by 
the plaintiff without oonsidering that evi- 
dence in conjunction with the documentary 
proofs on the record, amd the probabilities 
arising from all the surrounding clroum- 
stances of the case, There was nothing in 
the order of remand to justify such a course 
of procedure, and we need scarcely say that 
it is one by no means caloulated to promote 
the discovery of truth. The only satisfac- 
tory mode of dealing with a disputed point 
of fact is to consider the full force and joint 
result of all the evidence, direot or presump- 
tive, bearing upon that point, and this pre- 
caution is no where more necessary than 
in this country where oral evidence se 
is looked upon with so much distrust. In 
the present oase, the plaintiffs have SEN 
a large number of doouments, consisting o 

dakhilahs, farkhutees, jumma-bundge papers, 
and decrees of Court, to prove their pos- 
session and tiile, and there is every reason 
to believe that if these documents had been 
considered in ^eonjunetion with the oral 
evidence of possession, the Judge would mot 
have rejeoted that evidence without at least 
calling «pon the defanddht to rebut it. 


The Subordinate J'üdge who etried „this 
oase if the first instance says “ plaintiffs have 
“examined some of the ry6ts, bat -none of 
“ these have been able to prodgce their pot- 
“tabs, In the absence of pottahsand kuboo- | 
“louts, it is impossible to say what lands 

. e 
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. “ were cultivated by the witnesses. There- 
*! fore, the exgot position of the ryots’ holdings 
“ cannot be ascertained. The receipts and 
“ farugs filed by them prove nothing except 
* that hoy are ryots and have paid rent, 
* but of lands the position of which it is 
‘impossible to make out. The mofussil 
‘* papers filed by the putwaree prove nothing, 
‘ for in them there is only meution,made of 
the names of the ryots from which mo- 
* thing in favor of the, plaintiffe cjuld be 

e“ deduced, for they may be ryots of other 
** lands not in dispute." 


Now, there is nothing on the record to 
show that these ryots had any pottahs to 
produce, or that they had execnted any 
kubooleuta in favor of the plaintiffs. No 
question appears to have been put to them 
on this point, and we do not see any reason 
why the Sabordinate Judgeeshould have 
thrown any discredit upon their testimony 
for their inability to produce documenta, the 
existence of which has not been proved in 
any manner whatever. With reference to the 
difficulty felt by the Subordinate Judge in 
ascertaining the identity of the landa re- 
ferred to by them, we have simply to ob- 
serve that their depositions are clear and 
express on the point, and the objection 
against the mofussil papers filed by the put- 
waree is completely removed by the evidence 
of the putwaree himself, who distinctly 
swears that the ryots whose names are men- 
tioned in those papers are ryots of the dis- 
puted lands. 


There is another point in this casa which 
seems to have been overlooked by both the 
lower Courts. The plaintiffs alleged that the 
]ands in question had remained in a atate of 
jungle down to the year 1269, which is well 
without 12 years prior to the institution of 
d suit. If this allegation is correct, the 

it would not be barred by the law of 
limitation, even if the plaintiffs fail to prove 
that the} had exercised any acts of owner- 
ship over the disputed lands, unless the de- 
fendant can make out a olear case of ad- 
verse possession for more than 12 years. 
(pe Full Bench Ruling, Weekly Reporter, 

olume III, page 73). We do not mean to 
any that acts of ownership cannot pe exer- 
ciséd over jungle lands, but in the absence 
of any proof of the exercise of suoh acts on 
either side, tbe possession of such lands 
must be presumed to have continued with 
the berson to whom. they rightfully be- 
„long. a °? 
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We reverse the decision of the Lower Ap- 
pellate Court anderemand,this case to that 
Court with directions to try it with réfer- 
ence to the above remarks, Costs will abide 


the ultimate result e, n 


CIO ONU 
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The 24th June 1871. 
Present: ` 


£ 
The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Breach of contract—Forfeiture—De- 
oreo for cancelment of lease—Hxre~ 


cution—Possession, 


Case No. 108 of 1871 under Act X of ` 


1869. 


Special Appeal from a decision passed by 
the Judge of Tipperah, dated the 8rd 
November 1870, reversing a decision of 
the Deputy Collector of that District, 
dated the 28th July 1870. 


Mahomed Faes Chowdhry (Defendant) Ap- 
pellani, 


versus 


Shib Doolaree Tewaree (Plaintiff) ResPond- 
ent, 


Baboos Chunder Madhub Ghose and 
Romesh Chunder Mitter for Appellant 


Baboos Sreenath Dass, Mohines Mohun 
Roy and Rebutty Chundere Banerjee, for 
Respondent. j 


Every breach of an agreement for a lease does not, 
entail forfeiture of the lease, but where forfeiture is 
provided as the penalt$ for breach of a particular clause 
it may be enforced for such breach, 


A dpcres for cgnoelment of a lease is virtually one for 


possession in su lon of that lease, and may be so 
executed by a Court under Act X of 1859 Uy which. it 
has been passed, 
r e & e [ 
e 
e 
~ 


7 z 
[| e 
104 ° + Oeil 
— Jackson, J.—Tue plaintiff has preferred 
this guit under Olause 5 Section 28 Act X 
of 1859, to cancel a ldise which he granted 
in the name of Gooroo Churn Dass io one 
eBhyrwb Ohunder Chowdhry, whose rights 
under ethe lease had been afterwards sold in 


execution of decrae and had been purchased 
by the defendant Mahomed Faex Ohowdhry. 


The plaintiff alleged that the defendant had. 


broken & clause of the lease under which 
ihe lessee had been forbidden to sub-let by 
giving a kut-ijarah to one Fara Gaxeo, and 
thM as it bad been distinctly contracted by 
the lease that if any sub-lease was given the 
lease would be liable to be cancelled, the 
plaintiff was now entitled to have the lease 
cancelled and to obtain possession of the 
lends. 


The first Court held that the Revenue 
Courts had no jurisdiction in a suit of this 
description, The Judge also doubted whe- 
ther the Revenue Courts had jurisdiction 
to do more than cancel the lease, but on the 
plaintiff stating that he was willing to take 
a decree for the cancelment of the lease, 
the Judge decided that he had jurisdiction 
and proceeded to try the question raised be- 
tween the parties. He found that it was 
not denied that a sub-lease bad been given 
and that there was a qjause in the lease de- 
claring it liable to be cancelled if a sab-lease 
wns given. He, therefore, decreed the plain- 
tiffs claim, 


On special appeal, it 1s contended that it 


is not every act contravening the terms of 
a lease which will entail a forfeiture of it; 
that the plaintiff must show that he has 
sufied some injury by the breach ; that 
the plaintiff waived his rights under the 
lease when he received rent from the lessee 
after he had become aware of the breach. 
= Iu support of the first of these contentions, 
the precedent of this Court at page 31, Act 
X Rulngs of the Gap Number of the 
Weekly Reporter, hasbeen referred to. In 
that caso, it is said that although a sub-lease 
wot given aghinst the agreements entered 
into by tle lessee, still the Court held that 
the lease was not forfeited. We find that 
in that instance it was held that no real 
sub-lease had been given ; that the lessee 
stil] remained in peesession of the lands, 
although he had, entered into & contract 
with a third p regarding the proflts he 
derived from the lease. The in ques- 
tion eagnot therefore be oorfidered in point. 
ut it is alfo not certain that it is in point 

ip one*essential fact. le the lease in this 
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oase the clause distinctly stated t&at if a^ 


sub-lease was givefi, the plaintif$ could cancel 
the lease and re-enter into possession or 
make other arrangements for the lands. In 
the lease in that case, it is not clesr from 
the report that any special penalty was 
stated ‘for a breach of that clause of the 
lease. We agree with the general principle 
enunciated in the precedent referred to, that 
it is nog every breach of an agreement for 
lease whioh entails a forfeiture of the lease. 
For instance, a breach of the covenant to 
pay rent on & certain day would not of itself 
entail a forfeiture, though if it could be 
shown that the payment on tha® particular 
date was of the easence of the agreement, 
that such payment was required fora special 
purpose, and that there was a distinot clause 
that if such payment was not made on such 
particular date the lense would be liable to 
be eancelledf-then I am inclined to think 
tbat even a breach as to the payment might 
entail a forfeiture of the lease. 


The pleader for defendant referred us tg 
the principle of d eed Law on this point 
in Story’s Equity Jurisprudence. He stated 
tha? it was there laid down that if money 
would compensate for the injury sustained 
by the lessor and compensation would be 
given, in sach cnses a breach of the lease 
would not entail a forfeiture. ; 


If we apply that rale to this case, it is 
clear that no qompensation could be given 
in such a case as this. No.money injury 
haa been sustained. The injury is not one 
which oon be calculated by any sum of 
money. ‘There may be numerous reasons 
for a refusal to allow of sub-letting. Such 
reasons are not generally recorded, but they 
can easily be imagined by any person accus- 
tomed to deal with such matters. Tha 
plaintiff may be willing to sub-let to one 
person who will collect the rent from ®i 
ryots obteining a fair profit, but he may o 
ject that two or three sub-leasees may also 
be introduced to obtain further contributions 
from the ryote. Whatever may be his 
reason, the clause in the lease is clear, and 
the peualty for breach of that clause is 
provided. The plaintiff is entitled to gn- 
force that agreement and to cancel the 
lease. ° e š NL 

As to the waiver by the plaintWf, it does 
not appear that this was urged before the 
Judge, aud it does not appear that there has 
been any such recgipt of rgnt as would 
amount to a waiver. No datge of receipt 
of rents are stated, and it is cld&r upon 
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` these proceedings that the plaintiff did not 


deldy to enforce his rights under the agree- 
ment of the lessee. There was an attempt 
to make out that the present lessee was not 
bound* by the terms of the original lessee, 
but it is olear that he-was and that he oon- 
sidered himself bound by them. If not, 
even the amount of his rent was not settled, 
but it is certain that he paid the rént as in 
the lease. e 


e We think that the determination of the 


Judge is correct, and we dismiss the appeal 
of the defendant. 


The plaintiff has taken a cross-appeal to 
the effect that he should have a decree both 
for cancelment of the lease and for posses- 
sion ; that he was ready to take a decree for 
canoelment of the lease, if he would obtain 
no further relief, but that the one relief in 
Jaw involved the other.  fgainst this, 
Baboo Romesh Chunder Mitter for defend- 
ant urges that under the words of the law, 
though a suit for cancelment of a lease can 
be brought under Act X of 1869, no men- 
tion is made in the law for the giving of 
possession. He admits that if a decree was 
obtained to eject a ryot, it might be also a 
decree for possession ; but he saya that this 
cannot be done in È decree for cancelment 
of a lease, that the decree-holder cannot 
then and thers obtain his full remedy, but 
he must bring a fresh suit in the Civil Court 
for possession. We can see no difference 
in the two suits, and it appears to us that 
in both cases the plaintiff is entitled as 
agninat the party sued to obtain possession. 
A decree for eancelment of the leage is vir- 
tually a decree for possession in supersession 
of that lease. And to us it appears ridi- 
culous to hold that the Act X Oourt has 
not authority to execute its own decree, but 
that the successful decree-holder must apply 

the Civil Court to execute the deoree of 
the Revenue Oourt In the precedent* 
alluded ¢o by the first Court in this case, 
the Court held that the Civil Court had 
jurisdiction, but in that case there were 
other persons also made parties to the suit. 
The contest was not confined to the landlord 

afd tenant only, and when third partiee are 
made defendants the Revenue Courts have no 
lénger Jorio up it lies with the Civil 
Courts. We would give the plaintiffs decree 
to ver possession of the lands covered 
py the lease fidin the defendant ijaradar. 
The defendant must pay all the costs of 


__ this litigatign in all Courts. - 
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The 26th June 1871. 
Present t 


The Hon'ble J. P. Norman, Offictating’ 
Chief Justice, and the Hon’ble G: Loch, 
Judge. e 


Hindoo law—Streedhun—Succession. 
Case No. 1198 of 1870. 


Special Appeal froma decision passed by 
the First Subordinate Judge of 24- Pergun- 
naks, dated the 28th March 1870, revers- 
ing a decision of the Moomnf] of Ali- 
pore, dated the lst September 1869. 


Judoonath Sircar (Plaintiff) Appellant, 
versus 


Busunt Coomar Roy Chowdhry (Defendant) 
Respondent. 


Baboos Gopal Lall Mitter and Grish 
Chunder Ghose for Appellant. 


Baboos Kalee Mohun Dass and Oopendro 
Chunder Bose for Respondent. 


ing to the Hindoo Law as current fn 
the husban mp e viginti PE AEN 
a woman receives from her father elther before or after 
her marriage, in preference to her brother or mother. 


Norman, C. J.—' Tur isa suit by the 
plaintiff who claims as heir of his wife Pro- 
sunno Moyee to have inherited oertain pro- 
perty given to her by the will of her father 
Huree Narait Mitter. At the time 0% the 
death of Huree Narain, Prosunno Moyes 
was married to the plaintiff. She died under 
age and without issue leaving her mother 
surviving her. * 

The first Subordinate Judge of the 
24-Pergunmahs, Baboo Koylash Chunder 
Deb, reversing the decision of the Moonsiff, 
Baboo Sham Dhun Mookemgee, dismifsed 
the plaintiff's suit. . 

From this decision there is an appeal, 
and the question argued before us was 
whether the plaintiff as the husbapd, or the’ 
mother, of Prosuasno Moyee is the preferen- 
tial heir. 


The Subaqrdinate Tides referred to the 
Vynvastha Darpane of Baboo Shama Churn 
Sircar, page 788, in which in theeorder of 
succession to a childless mafried woman's 


|streedhun given by her parents* befqge 


6 ° 
106 ° * her! 


marriage, her fee or gratuity, or bestowed | 
after, marriage, the heira*follow each other! 


thus :— : | 
å ^ ], The whole brother. 
° 2. The mother. ° 
3. The father. 
e 4. 'The husband. ° 


The authorities in support of that posi- 
tion are referred to at pp. 720, 721 of the 


sape book. 


There seems to be a considerable conflict 
of opinion between writers on Hindoo Law 
whether the husband is entitled to succeed 


to the property of a childless woman re-' 
ceived from her parents after the marriage, , 
in preference to her brother, mother, and 


father. The two texts out of which the 


dispute arises are to be found in the Daya- , 


bhaga, Chapter 4, Section 8. The first 
is the text of Yajnyavalkya, page 88, Section 
2:— The separate property of a childless 
* woman married in the form denominated 
“ Brahma, or in any of the other four un- 
“blamed forms of marriage, goes to her 
“husband.” 


We may premise that the Brahma form 


of marriage is that yehich at the present 
day is ordinarily in use amongst the Hindoos 
of Bengal, and we think we ought to pre- 
sume that the marriage was aocording to 
that or one of the four other pure forms, in 
the absence of any suggestion to the con- 


trary. 


The passage of Yajnyavalkya above refer- 
red,# is found somewhat differently trang- 
lated in Colebrooke’s Digest, folio edition, 
Volume 4, page 809, Verse 501. The trane- 
Jation there given corresponds with the 
interpretation put upon "the tert in the 
Dayabhoga, paras. 4 and 6, where it is 
said :—"'' It is not right to interpret the text 
* as signifying that any property of what- 
“eror amount, which belongs to a woman 
‘“nmrried by Eny of those ceremonies termed 
“ Brahma, &c., whether received by her 
“before or after her nuptials, devolves 
“wholly on her husband by her demise, 
* For the. terms employed in the text signify 
*'gt marriages in ethe form denominated 
“ Brahma, &o.,' inicate time," &o. 


« 5. Therefore, the observation of Vishwa- 
“rupa that the text relatts to property 
“received atthe time of the nuptials should 
ptos respected." © o 
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After discussing the snocession® to the" 


property of a wothan marrledéin the Asura 
form, the author in paragraph 10 writes :— 


'| “Bat wealth received by a woman after her 


* marriage from the faimly of here father, 
‘tof her mother, or of her husband, goes to 
* her brothers (not to her husband (a) aa 
* Yajnyavalkya declares ‘that which hans 
“been given to her by her kindred, as 
** well as her fee or gratuity, and anything 
‘bestowed after marriage, her kinamen take 


“if she die without issue." (The same. 


passage from Yajnyavalkya is to be found 
in Colebrooke's Digest, Volume IV, Verse 
608.) After discussing the various texte, 
the author at paragraph 29 says :—'' There- 
‘fore, the property" (which we understand to 
be property such as is spoken of in para- 
graphs 10 and 13) “ goes flist to the whole 
* brothers ; if there be none, to the mother ; 
‘Cif she be defd, to the father ; but on failure 
“of all these, it devolves on the husband. 
“Thos Katyayana gays ‘that which ‘has 
* been given to her by her kindred, goes on 
“ failure of kindred to her husband.’ " This 
passage is referred to in Colebrooke's Digest, 
folie edition, Volume IV, page 317, note to 
Verse 511. 


The text of Kntyayana, Colebrooke’s 
Digest, Volume IV, Verse 512, aud the opi- 
nion of Eaghunanduna may be cited in 
support of the view that the brother, mother, 
and father inherit in preferenee to the hos- 
band what was given by the father or mother 
other wise than at the time of the nuptials. 


On the other hand, it may be observed 
that the text of Menu, Oolebrooke’s Digest, 
Volume IV, Verse 502, is as follows :—‘'It is 


<t ordained that the property of a woman 


“ married by the ceremonies called Brahma, 
“ Daiva, Arsha, Gandharba, Projapatya, shall 
“go to the husband 


The text of Yajnyavalkya, as ppinted by 
the author of the Dayabbaga, is equally 
general in its terms, 


In the summary of Seotion 8, Chapter 4 


by Sreekrishna, Dayabbaga, page 100, i 
y f 


said :—‘‘In the case of property given 





", a8 if Sreekriahna 


stated in para- . 
graph 2, and paragraphs, 6, 10 and £9 to be fnerely 


parts of a discusmon on tho true meaning of the text 
in ris ue 2—not the actual opinions of te author’. 
of the Dayabhaga. ^ 5. 

. * 
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“the father af any other time but the wed- 
* ding, a maidgn daughter *suoceeds in the 
“ first instance ; next a son ; then a daughter 
‘6 who has, and one who is likely to have, 
“male issue ; after them, the daughter's son, 
“the son's. son, the great-grandson in the 
“male line; the son of a contemporary 
* wife and ber grandson and great-grand- 
‘aon in the male line; next to tham, the 
“barren and widowed daughters ipherit 
“together ; afterwards the succession pro- 
A ceeds aa before described in the osse of 
“ property received at nuptials denominated 
“Brahma, &o. ; that is to say, the order of suc- 
* geasion is busband, brother, mother, and 
t father." 


The same author, Sreekrishna, ot page 57 
of the Daya Krama Sangraha translated by 
Wynch, speaking of the property of a woman 
not received by her at her nuptigls, says :— 
"In default of duccessors including the 
“ barren aud widowed daughters the suo- 
“cession devolves in due order by the rule 
* of analogy as in case of wealth, received 
‘Cat nuptials, vis., on the woman's husband, 
* brother, mother, and father, if she were 
‘ married according to any of the flve forms 
' “denominated Brahma and the rest: or if 
* she were married according to any of the 
“four styled Asura, &c., on her mother, 
father, and hugband."—And again of se- 
parate property when given to her by her 
father whether at the time of the wedding 
dr antecedent or subsequent to it, after enu- 
merating the heirs down to barren and 
widowed daughters, he says the “son and the 
“ rest succeed as in case of property received 
“af nuptials.” 


Macnaghten in I Hindoo Law, page 40, 
adopts the view taken by Sreekrishra. 


Sir Thomas Strange in a note prints the 
suyfinary of Sreekrishna as containing a 
statement of the order of succession amongst 
the severa,heirs with whom we are con- 
cerned. 


Baboo Prosunno Coomar Tagore, in a 
“Table of succession according to Hindoo 
Law as prevalent in Bengal,” sets the heirs 
of f woman’s streedhun from husband “to: 
father in the followigg order :—A ftep dis- 
tingoisbing between Yaptaka property which 
a woman receives at the time of her nuptjals, 
‘Pitridattia that whjch a woman receives from 
her parents elther after or before her marriage, 
Anwadhya or Sulko that which she receives 
from her psrent's kindred, her husband or 
from, his Telations after marriage, &c., and 
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Ayutaka that which she receives from ber 
sn, puts these heirs ¢n the following order : 
husband, brother, mother, father. (b). ~ 


Baboo Gopal Lall Mitter informs us that 
[n the Dya Tatwa it is laid down that aM to 
property of & woman recelved from" her. 
father, the husband succeedg in preference to 
theemother. 


On the whole, we are of opinion that we 
are bound by the construction put on the 
texts by Sreekrishna, and that we must pro- 
nounce that according to the Hindoo Law a8 
current in Bengal, the husband is entitled 
to succeed to the property which a woman 


‘receives from her father either before or 


after her marriage, in preference to her 
brother or mother. 


The result will be that the decision of 
the Subordinate Judge will be reversed and 
that of the first Court restored with costs 
in all the Courts. 


The 27th June 1871. 
Present : 


The Hou'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Admission of a Pleader—Mahomedan 
Law—Proe-emption. 


Case, No. 209 of 1871. » 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
80th November 1870, affirming a deci- 
sion of the Moonsiff of that District, 
dated the 2nd May 1870. 


Hur Dyal Singh (Defendant) Appellant, 


VET sus 


Heera Lall (Plaintiff) Respondent. 


(b) In the text of book, paragraph IV, 1 
the brother is placed lyfore the hus and s 
the mother, but this is an evident e, pr@bably a, 
mere blunder of the printer, which 

when the proofa were being (5 2 
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DT TRÀ heo Mahomed Ywsoof for Appellant, 


Baboo Nil Madhub, Sein for Respondent, 


The rule of law is that a judgment deliberately 
* recofüing the admission of a pleader must be taken 
as corfect, unless it is contradicted by an afidavit or 
the Judge’s own admission that the record he made was 
wrong. . 
A co-pearconer has e higher right of pre-emption 
than a neighbour, and there is nothing fn the Maho- 
medan law to prevent his enforcing his right when the 
purchaser happens to be a neighbour. 


Bayley, J.—W think this special appeal 
must bo dismissed with costa, 


The plaintiff sued as shafee AAuwllit for 
possession of a 4 annas share of certain pro- 


perty. 


The defendant also claimed to be a pur- 
ehaser of the said property. 


The flrst Court found that the statement 
of the defendant in regard to his being a 
share-holder of the mousuh in suit was not 
proved. The flret Court also found that 
the plaintiff had proved and it was not de- 
nied that all the preliminaries for pre-emp- 
tion had been duly performed by him and 
gavo the plaintiff a decree. 


On appeal, the Lower Appellate Court re- 
corded as follows :—‘ During the trial of 
“the suit, the pleaders for the appellant 
‘t admitted that the defendant, appellant, bas 
‘no share and partnership in mouzah Go- 
** peeburna and therefore he is not a shafee 
** khuleeé, but the appellant is a share-holder 
Sf lot Makrow in which is’ included mou- 
* sah Gopeeburna ; that the appellant is 
“ a share-holder of mouzahs adjoining to 
* (opeeburns, and therefore the defendant, 
** appellant, is a shafee sar; but when the 
** shafee jar has already purchased the pro- 
'* perty claimed under right of*pre-emption, 
“then the plaintiff who is shafee kAullit 
‘*has no right of priority left in it." In 
this view, the Lower Appellate Court dis- 
missed the appeal and affirmed the judg- 
ment of the first Court. 


In special appeal, three grounds have been 
urged before us. “The” first is that upon 
the finding of ghe Lower Appellate Court, 
the appellant is a shafee jar, and thasefore 
the plaintiff's suit must be Gismissed as the 
Mahomedan . law of pre-emption does not 
apply to a case in "oh the purchaser is 
e . 


REPORTER. 


not a stranger but who is eifher a shafee 
khullit or shaffeg yar, and b eu Reporter, 
Volume VII, page 260, is ci in süpport 
of the contention. This plea, it seems to 
us,is More ingenious and technical than 
correct or proper. The question if Volume 
VU, Weekly Reporter, page 260,9 was not 
whether a shnfee kAmilit had priority over. 
a Sbafee jar os between the two, but whe- 
ther either in that oase had a right to pre- 
emptien. Thus, as there was no question 
there as between a sliafeo kAwllit amd æ 
shafee jar (as has been decided by the 
Lower Appellate Court in this case) the ease 
cited does not apply. 





The second ground taken is that the Lower 
Appellate Court is wrong in holding that the 
special appellant was not ashafee kAullit 
but a shafee jar and that he being really a 
shafee kAul/it, tho plaintiffs suit should have 
been dismissed. E 


We have already olted in full the reoorded 
judgment of tbe Lower Appellate Court 
which most clearly states that the pleader 
for the appellant started no claim as shafee 
kAwllit either for the whole or a portion or 
the appendages, but laid his claim solely on 
the ground of being a shafee jar. The rule 
of law is thata judgrfent deliberately re- 
cording the admission of a pleader is to be 
taken as correct unless it is*oontradioted by 
an affidavit or the Judges own admis- 
sion that the record he made was wrong. 
Not only has this not been done in this case, 
but a clear statement was made that the 
appellant was a shafee jar; and here (very 
improperly we think) an attempt has been 
made to set up quite & new case on the 

ound that although it was admitted in the 
odit below that the appellant was ^ot a 
shafee AAwliit and as distinotly admitted that 
he was a shafee yar, being third in the order 
of preference as enumerated in Macnag on 
on the Mahomedan Law, page 48, on the 
chapter of pre-emption, still he wes in rea- 
lity a shafee AAwlist as to portion of the pro- 
perty. ‘his, we observe, is in the first 
place opposed to the statements that the 
special appellant made before the first Court 
in*his written statement; and in the rfext 
place it is opposed to the admission made 
before the Lower A ppeflate Court that he Was 
a ahafé jar. AE" 


On the question of theepriority of the 
claim of a shafee khullit, it is clear on re- 
ference to Hamilton's Hedayé, London 'edi- 


tion, Chapter I, that the mafim tbere laid 


Rukings, [Vo]. XVI. 
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' down if that“ a partner in the thing itself 
ior right‘to one who is only a 
*! partner in ita appendages ; and a partner 
“in the-appendages of the property precedes 
“a neighbour ;” and reasonsare given for that 
rule. e 


The third ground taken is that the Lower 
Appellate Court has most arbitrasily dealt 
with the appellant's evidence to prove the 
consent of the plaintiff to his purchase, and 

*that such evidence has been rejected for 
reasons which are not valid in law. 


Now the Lower Appellate Court says that 
it does not believe the oral evidence adduced 
by the special appellant. The question of 
the weight of evidence is entirely for the 
Lower Appellate Court to decide,and it is not 
for us sitting in special appeal to say that 
the Lower Appellate Court is wrong in law 
in attaching greater weight to the evidence 
of one side than to that of the other, or in 
disbelieving a certain witness which it is 
contended it ought to have believed. 


We think there is no ground whatever for 
this special appeal and that this appeal 
must, therefore, be dismissed with costs. 


We take the opportunity here to add with 
regret that-plegders should.understand that 
they owe a duty to the Court as they do to 
their clients, vis., that they should place their 
case before this Court exactly in the same 
shape as they did before the Lower Appellate 
Court, unless they can prove most satisfac- 
torlly that the record of any admission by 
any party has been wrongly made by the 
Lower Appellate Court. 


In special appeal, we bave gimply to see 
whether the Lower Appellate Court has erred 
3 eiie upon the facts and upon the plead- 
ings as they are put by the pleaders before 
that Cou[t, and if those facts and proceed- 
ings are entirely changed and put otherwise 
than they are before us, 


Hitter, J.—l am of the same opinion. 
It, is beyond all doubt that a co-parcpner 
‘has a higher right of pre-emption than a 
a iin as thare is nothing ein the 

omedan law to shew that a co-parcener 
canwot enforce his right of pre-emption 
when the purchaser bappens to be a neigh- 
bour. On the contrary, the prinoiple upon 
which the law of pre-emption is based ap- 
‘pears tg be flearly applicable 4o such a oase, 

The othgr grounds are futile, : 

: e 
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The 28th June 1871. 
Présent: 


The Hon'ble L. S. Jackson and A. G.. 
Macpherson, Judges. 


Hemand— Witness t I of 1847— 
OQollector—J ction. 


Case No. 208 of 1871. AE. 


Regular Appeal froma decision passed by 
the first Subordinate Judge of Shaha- 
bad, dated the 80th July 1870. 4 


Ram Jewun Singh (oneof the Defendants) 
Appellant, . 


DETINE 


Radha Pershad Singh (Plaintiff) Re- 
Aa e 


Mr. H. C. Marindin for Appellant. 
Mr. C. Piffard for Respondent. 
for an a a Ooort 


the declaration was held to have 
the plaintiffs in making no further 
summons on their witnesses. 


An award of the Collestor under Act I of 1847 in 
is undis- 
tur 


between estates and fields. 

Jackson, J.—THE position in which this 
case finds itself is extremely unfortunate. 
The case has been once already before this 
Court, and was remanded with a number of 
other cases by an order of a Division Bench 
made on the.26th April 1869,* by which 
order the case waa sent back to the Court 
below, being the Court of the Subordinate 
Judge of Shahabad, for trial on the merits. 
The judgment whioh was followed by that 
order, disposed of certain questions of limit- 
ation on which the Court below had held 
thia and other suits to be barred. 


Upon the case going back to the Subor- 
dinate Judge, it oame on for hearing before 
Mr. Da Costa, who now holds that office. It 
appears that the parties had previously put 
in documentary evidence, and they were 
allowed by the remand order to add to that 
evidence; and thè plaintiff and the defend- 
aut both proposed to cal} evidence to prove 
the ¿facts which they respectively alleged. 
The Subordinate fades: however, desired to 
hold an enquify by an Ameen, and,deputed 
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AICBIISen accordingly ; and thereupon the | 
plaintiffs requested thas the summons to 


their witnesses might gtand over until after 
the Ameen should have made his report, 


viu bd in August 1869, This application 
“was lowed. 


Afterwards, in Geptember, the defendants 
applied for summons to their witnesses, apd 
on that the Court observed that it was a 
ease in which the evidence of witnesses 
would be unnecessary, as the matters in 
issue might be determined by reference to 
dowumentary evidence, and thereupon the 
defendant’s witnesses were not summoned. 


I thiuk we may take it that the deolar- 
ation by the Court on that occasion suffict- 
ently jastified the plaintiffs in making no 
farther application for a summons on their 
witnesses; and, consequently, whether this 
order was committed to writing on that 
Occasion, or later, is of little consequence, 
because that was the view which the Subor- 
dinate Judge had taken of the onse, and 
there is no reason to doubt but that he al- 
lowed the parties to Be -aware of it; and 
consequently the onse went to trial without 
witnesses having been examined on either 
side. 


Upon the documentary evidenoe, the 
Subordinate Judge wonsidered that the 
plaintiffs! right, by force of gradual acore- 
tion to the lands in dispute, was fully made 
out in accordance with Clause I, Section 4, 
Regulation XI of 1825, and he held that 
the defendant’s objections as to original site, 
is futile, bocause he says “ander law there 
"is no right of property in mere original 
site of alluvial land ;” and refers to the 


deoMion of this Court dated 25th June 1860, 
and others. 


The decisions on which the Subordinate 
Judge based his judgment have been since 
very materially modifled, in fact overruled 
by the judgment of the Privy, Council in 


ihe case of Lopez versus Muddun Mohun 
Thakoor.* 


Phe judgmtnt, therefore, being not sus- 
tainable upòn that point, Mr. Piffard, who 
appeared for the respondents, contended that 
glo plaintiff was entitled to the judgment of 
the Court on the ground that he had an 
award of the.Colleoter of Ghasipore under 
Act I of 1847 in gespect of the boundaries 
between the estates of the glaintift.eand 
defendant, respectively, whioh, not having 
— M ———————Á —— 
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been disturbed by superior utherity oa: 
appeal, -be contertded, was fing, and not lia- 
ble to be questioned by any suit in the Civil 
Courts. 


We were clearly of opinion that fhis con- 
tention could not be sustained. Where is 
nothing in the terms of Act I of 1847 which 
elther gives finality to the order made by the 
Colleotop under the Act, or enables him to 
go inta, questions of disputed title, or to do 
any thing more than demareate by visible, 
and tangible marks the boundaries between 
estates or fields. 


In this state of the case, the question 
arose whether we could pi £o determine 
the case os it stood, or ought to remand it to 
the Court below in order that the evidence 
which the parties might desire to produoe 
should bo heard. 


I think weeare’bound to order a remand. 
" " m . 
^ s * * 


Considering that in the previous hearing 
of these cases before this Court the appel- 
lants had got their costs, it seems to us right 
thae the present appellants should also get 
the costs of this hearing. 


* * m * * 


Macpherson, J.—I conour in the proposed 


order of remand. : 





The 28th June 1871. 
Present : 


The Hon'ble G. Loch and W. Ainslie, 
Judges. 


Butwarrah—Rogulation XIX of 1814 
—Joint occupation. \ 

Application for Review of Judgment pass- 

ed by the Hon'ble Justices G. Look and 


W. Ainslie, on the 2nd March 1871, in 
Special Appeal No. 1876 of 1870.* 


Shaikh Bandey Hossein, Plaintiff (Respond- 
i ent) Petitioner, 


e e " ô 
e virsus " 


e d e 
Lalla Puriag Dutt and arftther, Defendant 
(Appellant) Opposite Party, «. 
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No one for Opposite Party. 


B effected under 
XIX of 1814, the fact that certatn bita of land. either 


legi repe neglect, or for oonvenlenoe, have in 
making the partition been left in Joint ooonpation does 
th 


Loch, J.— Ws are asked to admit a re- 
view of our judgment of the 2nd March 
last on the ground that it is opposed to the 
principles of the Mahomedan Law of pre- 
emption by hich this case should have been 
decided. 


The question was very fully considered 
when the case was before us on the pre- 
vious occasion, and the present application 
is in fact a repetition of much of the argu- 
ment then used, with further quotation from 
the Hedaya and Fattavi, 


Moonshee Mahomed Yusoof, the pleader 
for the petitioner, has put the Mahomedan 
Law on the subject very fully and clearly 
before us; and hnd the partition which *was 
made of this property taken place under the 
Mahomedan Law, the parties knowing that 
that Law would govern the partition, and 
one of them being a Mahomedan, it may 
be presumed that such would have been the 
caso had it been a private partition, I should 
have hesitated to say that the plaintiff in 
this case had not a right of pre-emption. 
But the partition in this case was not made 
by private parties acting ín ooncert and 
under the rules and sanction of the Maho- 
medan Law, but it was made under the pro- 
visions of the Batwarrah Law, Regulation 
XIX of 1814, by or under the superintend- 
ence of the Collector of the district, and 
^ object and effect of a partition under 

at law is entirely to put an end to all com- 

munity of interest between parties who were 
formerly*oo-partners and to make out of one 
joint eatate two entirely separate and in- 
dependent estates, bearing separate jummas 
and in all respects uhconnested with each 
other. The fact that certain bits of land 
either through omission, neglect, or for *con- 
venience, have, in, making the partition, 
.'befn left in joint ocogpation does mot give 
the,proprittor of the one estateany interest 
in the other. , If as the law makes him, he 
is not a partner, he cannot be considered such 
by rbason of participajion in some plots of 
. ground whith have not been properly divid- 
ed Seotion 1], Regulation XIX of 1814, 






haa been referred to by the pleader ad" Wi 


has been a partition may still be held jolut- 


ly. No doubt it does so. The Section 
relates to family place of worship which, for 
the convenience of parties and from thé im-* 


possibility of dividing them without ciusing 
irreparable loss and aunoydnce to the parties, 
the law permits to be held jointly ; bug the 
interest of each party is entirely separate 
and the position of the parties in respect to 
the property thus held jointly is rather thak 
of vicinoge than of partnership. Under 
this view of the case, I think the npplita- 
tion must be rejected. 


Ainslie, J.—I conour in rejecting this 
application. The pleader for the applicant 
says that the Mahomedan Law only looks 
to the facts existing at the time of sale and 
takes no notice of the intentions of parties 
previous to a partition, But the Butwarah 
law clearly reoognizes and is founded on 
such in£entions, and if we admitted the 
claim now put forward we should allow the 
ERegnlations of the «British Government in 
Indis to be over-ridden by the Mabomedan 
Law, and that in a oase wherein the right 
claimed (that of pre-emption) is of the 
feeblest description and the defendants are 
Hindoos, 


The 28th June 1871. 
. Present: 


The Hon’ble W. Ainslie and G. C. Paul, 
Judges, "e 


enanoy —Transfer—N'orfeiture. 
Case No. 886 of 1871. 


Special Appeal from a decision passed by 
the second Subordinate Judge of 24- Der. 
gunnahs, dated the 81st Dtcember 1870, 
affirming a decision of the? Moonsiff of 
de District, dated the 24th February 
1870. 

e 


Dwarkanath Mistee @Plaintiff) Appellant, 


e 
Versus 


8. e 
Kanaye Sirdar (one of the Dpfendants) He- 
, qondenc i 


,* 


» 


ing how certain property even when co 
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: Báboos Ashootosh Dhur and Chunder 
Madhub Ghose for Appellant. 


* P 
Baboas Kalee Mohun Doss and Doorga 
Mohun Dei for Respondent. 


A tenant who allenates his tenure does not thereby 
subject it to forfeiture. 
`~ 


Ainslie, J.—I this case, the plaintiff as 
putneedar, sues to recover certain land held 
by his tenant Kureem Mundul, on the 
ground that the tenant sold his interest 
to the defendant Kanoye Sirdar on the 
llth Kartick 1269, and that by so alien- 
ating his tenure he has subjested it to 
forfeiture. 


There appears to be no authority for say- 
ing tbat such an alienation effects forfeiture, 
On the contrary, there is a case in the 11th 
Weekly Reporter, page 94, whioh is directly 
against such a a contention. A oase has, 
however, been cited by the pleader for the 
plaintiff, special appellant, from the Sadder 
decisions of 1855, pagg 4 ; but that was a 
suit by a purchaser from the tenant against 
the zemiudar, and it may very well be that 
that suit was properly dismissed. The otber 
is & case quoted from the 11th Weekly Re 
porter, page 162, in which it appears that a 
Division Bench allowed the remedy sought 
by the:zemindar. They ssy—" We think it 
‘ has been decided conclusively by the Full 
* Behoh Ruling reported at page 528 of the 
“7th Volume of the Weekly Reporter, 
“ which is exactly in point as to the faots of 
* this case, that a mere right of occupancy 
* derived from a person who had only a 
" right of occupancy, and who on that 
* ground only asserted a right of transfer, 
* gives no title to the transferee against 
‘tke zemindgr." Now, we do not wish 
io "question the proposition of law laid 
down in that case; but it does not follow 
from the transferee's not being able to en- 
Yorcehis rights to compel the reminder to 
acknowledge him as his tenant, that there- 
fore the original tenufe has been forfeited. 
Therefore, in the absence of any authority, 
we think that the plaintiff's gase for Klas 
possession of the land mast fail. 


The 


. 
speciaf appeal is dismissed with 
omits, * e: 
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The 29th June 


d. a f 
Present : 


The Hon’ble G. Loch and H. V. Bayley, 
Judges. : 


Judgment inter partes—Hvidence— 
Bpecial Appoal—Beview. 


Case No. 12 of 1871. 


Application for review of Judgment passede 
the Hon'ble Justices G. Look and HA. 
. Bayley on the 12th February 1870, in 
Special Appeal No, 898 of 1869.* 


Bhyrub Nath Toee and another (two of the 
Plaintiffs) Petitioners, 


CGrsus 


Kally Chander Chowdhry and others 
(Def8ndants) Respondents. 


Baboos Sreenath Doss and Hem CAunder 
Banerjee for Petitioners, i 


Baboos Unnoda Pershad Banerjee, Omur- 
endro Nath Chatterjee and Issur Chun- 
dér Chuckerbuity for Opposite Party. 

A Judgment wier partes may be reoel ved in favor of 


a stranger as against a party thereto, notas oonclu- 
ding such party, but as evidence for what it is worth, 


The High Court has no authority to admit a review 
of a judgment passed in special appeal merely on the 
gouna Pat now eridanse to prore: $ fact Das. been 

vere 


Loch, J.— Wa are asked to admit a review 
of our judgment of 12th February 1870, by 
which the finding of the Lower Appellate 
Court to the effect that one Benee Chunder 
had not been adopted as the son of Huree 
Koomar wes confirmed, on the ground that 
by a judgment of the Privy Council of the 
8th December 1870,T to which Sheeb Chuu- 
der Bhadoory, one of the defendants in the 
present suit, was a party, the adoption Wf 
Benee Chunder had been deolared to bea 
good aud valid adoption. ' e 


The application for review came on for 
hearing in the presence of all the parties 
this day. 


The history of this litigation briegy 
stated is as follows :—Tho plaintiffs, Bhyrub 
Nath Toee and Goviad Chynder Toge, 
claim tpe property ine dispute as the l&gal 
heirs of Benee Chunder, the adopted san of 
Huree Koomar, and seek tewgcover posses- 
sion from the hands of the defendant Kally 
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.JOhundeg Cligwdhry, who alleges that he 
purchased i$ from one .Gudadhur. The 
defendant lly Chunder admitted the 
adoption of Benea Ohunder, but contended 
that Gugadhur was nearer of kin to Benee 
Chunder and Huree Koomar than the plaint- 
ifft, and his title was consequently preferable 
to the plaintiffs. 

Another suit was instituted about the 
same time asthe present in which Sheeb 
Chunder Bhadoory sued to recover “part of 
«he property comprised in the present suit 
from Kally Chunder Chowdhry, on the al- 
legation that be had purchased the property 
from Gudadhor, the legal heir of Huree 
Koomar, on a date prior to the purchase 
made by Kally Chunder ; that Benee Ohun- 
der was never adopted and that Kally Ohun- 
der’s title was not valid. In that case, Kally 
Chunder admitted the adoption of Benee 
Chunder and pleaded that he had purchased 
from Gudadhur who had succeeded to the 
property after the death of Benee Chunder 
as his next heir at law. The result of that 
case was a finding in favor of the adoption 
' by the first Oourt and dismissal of Sheeb 
Chunder's suit, but on appeal the judgment 
of the firat Court was set aside and the 
adoption was declared invalid, and a deoree 
was given in favor ef Sheeb Ohunder; and 
this judgment being affirmed in special 
appeal (II Wegkly Reporter, page 281) on 
argument based on alleged errors in law, a 
further appeal was made to the Privy Coun- 
cil and their Lordships going into the faots 
held on 8th December 1870* that the adoption 
of Benee Chander was good and valid, und 
they made a decree setting aside the decree 
of the Lower Appellate Court and restoring 
that of the first Court, The effect of that 
judgment, therefore, is to declare the adop- 
tion of Benee Ohunder valid and the sale to 
Sheeb Ohunder by Gudadhur invalid, so that 
» claim to any part of this property under 

s purchase is null and void, it having been 
made at atime when Bense Ohunder was 
alive and’ Gudadhur was not in possession of 
the property. 

The Subordinate Judge, who tried the 
case of Sheeb Chunder referred to above, 
ai ba same time tried the present cage in 
which Bhyrub Nath Tooe was plaintiff, and 
hoving found the adeption of Benee Chunder 
inv&lid in the other oase, he dismissed this 
suiteas BÜyrub Nath olaimed through tho 
adopted son. (da appeal to the High Court 
the case was on 20th February 1867, re- 
mahded to be ried independently of the otha 

SSS 


-° 0* 15 W. R,P. O, p. 12. 
e 


fen 
N 


REPORTER. 


Rulings, 





case, after considering the evidence 
by the parties in his case and 
reference toa judgment passed in another 
case to which the plaintiff was nota party. 


It ap that the first Court, considwiing e 
Sheeb Chunder to be a party interested in 
this suit, directed him to je made a defend- 
ant, He at once set up his own title 
through Gudadhor as preferable to that of 
the plaintiffs, denied the adoption of Benee 
Chunder throngh whom the plaintiffs olaim- 
ed, and whose adoption was admitted in 
this case by his co-defendant, Kaily Chut- 
der Chowdhry, end put the question of 
adoption in issue. Evidence was taken and 
the Lower Appellate Court on 29th December 
1868, setting aside the Judgment of the Sab- 
ordinate Judge, held the adoption to be 
invalid and dismissed the suit without enter- 
ing into the question at issue between the 
plaintiff and Kally Ohunder Ohowdhry, aud 
his Judgment was affirmed on special appeal 
by the High Oourt on 12th February 
1870.* 


The plaintiff, Bhyrtib Nath Toes, on the 
strength of the Privy Couuoil judgment of 
8th December 1870, to which, however, he 
was not a party, prays the Court to admit 
a review and to have the case sent back for 
trial of the issues which arise between him 
and Kaliy Chunder Chowdhry in whose ap- 
peal the judgment of the Privy Council was 
passed. Both Kally Chunder Chowdhry 
and Sheeb Chunder Bhadoory oppose the 
application, and certainly the opposition 
comes with a bad grace from Kally Chander 
who has all along admitted the adoption of 
Benee Chander and holds in his hand the 


judgment of the Privy Council obtained ou ` 


his appeal against Sheeb Chunder, by which 
the adoption of Benee Chunder which was 
the back bone of his appeal has been de- 
clared good and valid. The objeotion to 
the admission of the judgment of the Privy 
Oouncil in this case is that Bhyrub Nath 
was not a party to that judgment ; he cannot 
therefore make use of it against Sheeb Chan- 
der in this case ; that though the judgnfent 
be a binding decision ss between Sheeb 
Chunder and Kally Ohunder, it does not 
preclude Sheeb Chunder from again'plead-, 
ing the invalidity of the adoption and pro- 
ducing other evidence in support of his 
allegation ; that the evidepoe in the present 
casg is co ete in itself and is different 
from that given in the other case, and there- 
fore any judgfhent passed upon vidence 
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caso or as evidence Against him. We do 
not think the judgment of the Privy Council 


» can Be considered as an estoppel, though it 


might have been used by the plaintiff, had 
it been Ín existegce at tha time this snit 
was brought, as a piece of evidence liable 
io ba rebutted by any other and better evi- 
dence which the defendant might be able 
to give in this onse. Taylor, in his work on 
Evidence, Section 1495, says :—'' Judgments 
*waler partes aro not, with one exception, 
“í admissible either for or against strangers 
“in proof of the facts adjudicated. They 
“are not admissible &gainst them because 
“it isan obvious principle of justice that 
* no man ought to be bound by proceedings 
* to which he was a stranger and over the 
* conduct of which he could therefore have 
“exercised no controul * * * * 
‘fand they cannot be repeived in their 
“favour even as against a party thereto, 
* because it is thought wih very question- 
' able propriety that the previous rule might 
* work injustice unless its operation were 
“mutual.” The striotness of this rule has, 
however, not unfrequently been relaxed in 
this country, and it bas been held that a 
judgmen: may be received in favour ofa 
stranger as agninst a eparty thereto not as 
concluding such party but as eridence for 
what it is worth, and in this way and to 
this extent the plaintiff in this cose might 
have made use of the Judgment of the Privy 
Council, had it been in existence when this 
case was under trial. 


Tye difficulty we feel in this case is whe- 
ther we oan, as a Court sitting in special 
appeal, admit evidence to prove a fact which 
evidence was not before the Lower Court. 
Asa Court of special appeal, our duty is to 
determine whether there is any thing con- 
trary to some Inw or usage having the force 
of law in the judgment of the Lower Appellate 
Oourt, or that there is in it some substantial 
errgy or defectin law in the procedure or 
investigations of the case which may have 
produced error or defect in the decision of 
the case upon the merits and on no other 
Bround ; and the conclusion we come to must 
be formed'on the record psit stood when 
the case was beforé the Lower Appellate 
Court whose deoilion on facts cannot be 
questioned except as provided* for by-*he 
law to which reference bas jggt been mado. 
New, were gatisfled that our judgment in 

is hen it was before us as a special 
thi cago w before p 
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in the judgment of the lower Oourt 
to interfere with it, and we rejected 
an application for a review of the j&dgment 
we then passed, which was made to gs on &th 
August 1870, We could not go into the 
faota in special appeal, which Her Majesty's 
Privy Gouncil has done. Moreover, had 
nat thig judgment of the Privy Council in 
the case of Kally Chander anà Sheeb, 


Chander been produced, we should have had : 


no ground for entertaining this application, 
for & review of our judgment. Wor, if we 
were sitiing in special appeal fnd hearing 
the oase for the first time, could we admit 


evidence which had not been filed in the 


Court below. Perhaps we might permit the 
special appeal to be withdrawn with per- 
mission to the party to present an application 
for review to*the lower Oourt, but without 
some suoh permission on our part the lower 
Court would be unable to admit & review, as 
these are only admissible if no special appeal 
has been admitted by the High Court In 
the present onse, however, the special appeal 
has «ot only been admitted but heard and 
determined more than a year ago, and an ap- 
plication for review of our judgment bas 
been alrendy rejeoted. “Under such eireum- 
stances, there does not appear any mode by 
which the present application" can be com- 
plied with or the plaintiff's case be brought 
up for re-hearing before any of the Courts 
in this country. If it is not within the 
power of this Court sitting in special appeal 
to admit evidence to prove a fact which has 
not been and could not have been placed be- 
fore the lower Courts, and we believe that 
we have not authority to admit such evi- 
dence, ánd if from the circumstance that a 
special appeal has been admitted (nnd in 
this case heard and disposed of) no applicg- 
tion for review can be made either to th 

first Court or to the Lower Appellate Court, 
then a party who has discovered uw evi- 
dence after a special appeal has been ndmit- 
ted is apparently without remedy. Whether 
a review can be admitted by the lower Court 


the Migh Court is, however, a question 
are not now required to determine. 
point appears to huve bean before a 
Bench of the High Court in thë cose.of 
Bharut Chunder Mozoomdar, V Weekly 

porter, page 69, but no decision appents to 
have been come to ns „the poin was fonnd 


after a special appeal has been admitted a 
l 


not to ari«e on the facts in. that ase. Un- . 


der ony ciroumttances, it sppears to fs that 
e. L-] ° 
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Pd La in that case cannot be admitted | appeal was a proper order, for k found no 
either as coucluding thé defendant in this | grounds arising ‘from any @sfeot of* law 
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thia Coit cHpbot'admit a review of a judg- 
mentepassed iè special appéal merely on the 


sround that new evidence to prove a fact 
Has been.discovered, and under this view of 
the law eve think this application should be 
rejected pith costs. 


- 





The 29th June 1871. « 
Present : 


The Hon'ble H. V. Bayley and W. Ainslie, 
S Judges. 


findoo law—Ühildless wife—Heirz— 
"Muptial fire"—Oonstruction. 


Casó No. 284 of 18]. 


Special Appeal from a decision passed by 
the Judge of Dinagepore, dated the 17th 
January 1871, offirming a decision of 
the Bloonsiff of that District, dated the 
14th September 1870, 


Bistoo Pershad Burral (Defendant) Aoiélidni, 
: versus 

Radha Soonder Nath (Plaintiff) Respondent. 

Baboo Doorga Mokun Doss for Appellant. 


Baboos Sreenath Doss and Nuleet Chunder 
Sein fot Respondent, 


Ifo Hindoo wife dies obildless, all pey em 
to her by her father at the marriage (“ nup- 
fire" is only a term to dìg- 


tial fire") goes to the husband, 
i1 Given before the n 
continuance of the marriage 


Li 


Ainslie, J.—' mm suit has been brought 
bye husband against his deceased wife's 
father to recover fiom him certain ornaments 
specified jin two schedulàs respectively 
märked x and * whi&h may be conveniently 
called Nos land 2. No. 1 is a list of arti- 
eles given tothe bride by her own father 
before the nuptial firé, and No. 2 a list of 
articles given by the husband's father,on 
the following day. 

Tho defendant avfrred that the Formet 
had been given before the marriage fnd the 
latte? some days after it. 

The first Court held that the former had 
beoir given, asalleged by the plaintiff, before 
the nuptial «ire and that the latter were 
given "Defore the bride was taken from her 


horam 
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father’s house, and made a decree in favo 
of the plaintiff citing certain passages of 


the Dayabhaga whiole are to be found in 
verses 4 and 5 of Section 1, Ohapter IV, 


and verse 2, Section 8 of the same Chapter., 


This decree was affirmed by the Judge. 
lu special appeal, it is gontended that the 
t of the finding of the first Court is to 
bring the articles in list No. 2 within” the 
class of “ gifts subsequent" or of “ fee or 
perquisite,’’ both of which go to the bro- 
ther in default of issue, and that the articles 
in list No. 1 also properly go to the brothef. 


In respect of the articles in list No. 1, 
there can be no doubt whatever. The 
marriage was in the Brahma form, and by 
verse 2 asexplained by, verse 4 of Section 
8, Chapter IV of the ‘Dayabhaga, the pro- 
perty acquired by the wife at the marriage 
goes to the husband. Verses 10 to 14 would 
seem to extend the brother’s rights to all 
property ofa childless woman, but verses 
9 and 15 olearly show that these interme- 
diate verses are to be read with an exception 
of the property specially provided for in 
verses 2 and 6, 


Then as to the property in list No. 2. 
The Moonsiff has found distinctly that these 
articles were given before the bride was 
taken from her father’s house. He seems 
Indeed to treat these as gifts in the bridal pro- 
cession, but the Judge who has adopted the 
facts as found by the Moonsiff has more cor- 
rectly described them as gifts to the bride 
at her marriage, which was not concluded 
at the time of presentation, as the Zasee 
Bibáko is, we understand, a part of the 
marriage ceremonies among persons of,the 
olass of the parties to this sult. It has béen 
contended that the gifts which rank as 
“ Yautuka" are those given before the nuptial 
fire only, that is, while the fire is maintained ; 
bat in the Daya Krama Sangraha, page 84, 
it is said the expression “ before the nuptial 
fire” occurring in the text (of Katyayann) 
before cited and that ‘‘at the time of the 
nuptials” in the text (of Vyesa) are bath 
illustrative. The text of Katyayana is 
‘what is given to women at the time of their 
marriage, near the nuptial fire, is celebrated 
by the wise as the women’s peogliar pro- 
perty bestowed before the nuptial dro" 8o 
that the restriotion contended for cannot 
be maintained. ‘Given Before the nuptial 
flre''*is only a*term to signify all gifts during 
the continuance ef the marriage ceremonies, 

The appeal must therefore te dismissed 
with costs. e' @ : e 
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: . Present: 
, The JTon'ble F. B. Kemp and F. A. Glover, 
" Judges. e 


Mehomedan Ihw-—Wuqf—Mutwullee 
° —Bhiah—Soonee, 


Caso No. 2255 of 1870, 


Sgecial Appeal from a decision passed by 
the Additional Judge of Hooghly, dated 
the 19th July 1870, ae a decision 

. of the Second Subordinate Judge of that 
Düiriet, dated tha 19th March 1870. 


Doyal Ohund Mallick (one of the Defend- 
anis) Appellant, 


versus 


Syud Keramut Ali and another (Plaintiffs) 
Respondents. 


Mr. R. T. Allan and Baboo Bykunt Nath 
"E Pawl for Appellant. 
Mr. R. E. Twidale and Baboo Sham Lall 
Mitter for Respondents. 


In the case of Wuqt land, the mere stoppage of re- 
ligious services does not start limitation. 


A valid Waqf cannot be affected by revooatian or by 
the bed donduct of those responsible for the 
out of the appropriator’s behests, nor gan tt be all 


n A 

Merle eei ceder d Ce Te ee 

Glover, J.— THs was a suit by the Maut- 
wullee of the Hooghly Emambarah, acting 
on behalf of the entire Mahomedan commu- 
nity of that and neighbouring towns, to have 
it declared that oertain landa specifled in the 
plant were “Waqf?” and therefore not 
alienable ; afd also to have declared null 
and void a Bale of those lands by the defend- 
ants Gholam Surwar and Omda Bibee to the 
defendant Doyal Chund Mallick. The plaint- 
iff asked.that these lands should be restored 
to the endowment, togethér with such mesne 
profits as had accrued from the date of the 
illegal sale. "e T 

The defendant Golam Supyar replied that 
hjs fathsr, had before he died revoked the 
gift made uuder the * Wusceutnamah," and 
e 
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that consequently the property gras yo longer. 


** Wuqf" but heritable; that fo aud Omda 
Bibee inherited it and sold it, as they a 
perfect right to do, to the defendant Doyal 
Chund Mullick. 


This last defendant added that the platntiff 


had no loous standi, and had no right to , 


bring the suit. 


At the original hearing, the Judge decided 
the oase on this preliminary objection revers- 


ing the order of the Court below. He held* 


that the Mutwullee of the Hooghly Emam- 
barah had an interest in seeing that the ob- 
ject of the endowment was fulfilled and was 
therefore competent to bring the suit, He, 
therefore, remanded the case for trial on the 
merits, 


The defendant appealed to this Court, but 
bis appeal was dismissed. I may mention 
here, having been one of the Judges 
who decided the appeal, that we appear to 
have been mistaken as regards the nature 
of the endowment, which does not seem to 
me to have had any connection with Act XX 
of 1868 ; but this mistake did not Influence 
the decision, which was conclusive as to the 
plaintiff's right to bring the present sult, 


On the remand, the Subordinate Judge 
held that the disputed property had been 
made “ Wuqf” for religious 4nd other pur- 
poses by Mahomed Daem and that the de- 
fendants Gholam Surwur and Omds Bibeo 


: | had no power to alienate it, 


And the Additional Judge, on appeal, 
confirmed the decision of the Court below. 


The purchaser defendant, Doyal COhund 
Mullick, appeals specially and oontends :— 


(1). "That the plaintiffs suit was barred 
by limitation, be not having shown that 
the religious services had been oarried on 
regularly since the date of the alleged à- 
dowment in 1261, B. B. 


(2). That the “ Wuoqf” wag n&ver com- 
pleted, and was therefore not a binding en- 
dowment. 


(3). That the Wuseeutnamah merely 
created a trust on the property and did mot 
prevent that property being sold burthened 
with the trust. ° T i 


(4). * That there i$ no evidence of the 
proceeds having been ADRE ago: to the 
purposes enjoined in the deed. The pro- 
perty was used ag ordinary family property, 
and therefore an innocent pwrohaser. for, 

e 


* 


valge cannot be ousted: 
° e 


f 


e 


N 
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(5). Thal the so-called ‘‘ Waqf” only 
garoa certai® portion of the profits for re- 
Jigions purposes; the remainder might be the 
objeot of a sale. And 


e 
Laatly.—That in any oase, plaintiff can- 
not get a*decree for possession and wassilat ; 
the only thing he would be entitled to 
would be an injunction against the Mut- 
wullees, ordering them to carry.out the pro- 
visions of the endowment. E 


€ 

The first objection is untenable, It has 
been found as a fact by the Lower Appellate 
Court that religious services have been 
carried on oif the endowed property within 
the limitation period, but in any oase, if the 
land be proved to be '*Wugf," the mere 
stoppage of religious services would not 
start limitation. The plaintiff's cause of 
action arose when the defendants Nos. i and 
2 sold the land ta. the defendant No. 8. 


To dispose of the other objections, we 
must first seo what was the nature of the 
arrangement made by Mahomed Daem : was 
itan endowment as “Waqf, or a mere 
assignment of his property to his son end 
son-in-law burthened with certain trusts. 


The deed is styled a “ Wuseeutnamah " | 


and bears date the 21st Aghun 1251, B. 8. 
It was registered by Mahomed Daem him- 
self on the 7th December 1844, almost 
immediately after its execution ; that is 


It recites that he, Mahomed Daem, has 
purchased a piece of land in the Karbullah 
of Hooghly (the land now in dispute) 
planted trees thereon and given it as " WugP" 
to God. The grantor goes on to say that 
he had a particular desire to build a small 
mosque upon the land, but had been pre- 
vented hitherto by the fact of' his already 
hazing a mosque to keep up in Calcutta and 
tMat the double expense would be more than 
he could afford ; that the Calcutta mosque 
was old afd in bad repair, and that he in- 
tended to take advantage of its tumbling 
down, by selling the land on which it stood 
and applying the proceeds to building the 
new mosque on the “ Waqf” land. Should 
there be any balance, Mahomed Daem'de- 
olgres his intention qf making it intqa fund 
for fharitablé purposes according to,& sohe- 
dule,annex8d to the “ W useeutnamah.", 


e P 
He adds that he had set apart the profits 
of al? his other property, which included a 
garden and briok-built houses, for the chari- 
tabje expenses mentioned in a sohedule, and 
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has appointed his son, Gholam Surwar an 
his son-in-law Ghelam Nubed Mutwullees, 
and has put them in possession.. . 


He gives farther directions regarding the 
old mosque in Calcutta, desiring the Mut- 
wullees in the event of the building falling 
down after his, Mahomed ®aem’s, death, to 
build a small mosque on the ** Wugf^ land 
and to apply the balance to the charitable 
purposes above méntloned. 


Mahomed Daem finishes the **Wuseeut- 
namah" by desiring that on his death hís gon 
and son-in-l&w will appropriate his goods 
and chattels to the performance of the re- 
ligious and charitable purposes above men- 
tioned, and to the maintenance of his widow 
and two female slaves; the balance they are 
to share between them, and oertain arrange- 
menta into which it is not necessary to enter 
are made with reference to those shares, 


The endowment ends with a solemn in- 
junction against selling or giving away avy 
part of the property and with an appeal to 
the Mahomedan comfhunity to interfere '' in 
the name of God" if they saw the endow- 
ment improperly applied, or the grantor's 
directions not carried out. 

It is argued for the special eppellant that 
Mahomed Daem himaglf styles this deed a 
«4 Woseeutnamah” or will, and that it wants 
many of the elements of “Wuqf ;” for instanoe, 
all the proceeds were not to be appropriated 
to religious and charitable purposes, where- 
as areal “Waqf” allows of no exception 3 
that the building of a mosque on the land 
was a condition precedent to the lands be- 
coming “ Wugf," and that whatever nome 
the deed may be oalled by, Mahomed Inem 
before his death revoked his gift and took 
the property into his own hands. 


Now, in the first place, it must be remem- 
bered that the deed professes to deal with 
all the property then in Daem Mahamed's 
possession, and not only with the plot of land 
in the Karbullah of Hooghly, which that 
person bought and planted with trees fer a 
particular purpose. There might possibly 
be some question as to whether all the ar- 
rangements made by Mahomed Daertin tha 
* Wüaüseeutnamah" came under the deno- 
mination of “ Wyf,” using the word in its 
restricted sense, as something appropriated 
to works of religion and charity. But we 
have not to do in this case with the general 
appropriation made or said to haye been 
made by Mahomed Daem, but with the appro- 
priation of the partimular garden, 18 eeegabs 


e 
`~ 


Pe in extent, which the pleintiff 
seeks to recover. With reference to this 
plof of land, Mahomed Daem says in the 
Wuseeutnamah,—** I have purchased a piece 
* of land in the Karbullah of the town of 
** Hogghly, and with the intention of sweeping 
“ the consecrated ground as a fukeer, have 
‘planted a gardén thereon, and made it 
“Wuaf to Almighty God." : 


The ohief elements of * Wugf" are ac 
cording to Mahomedan Law (Baillie’s Digest, 
651) special words declaratory of the appro- 
prSetion and a proper motive cause. Now 
in this cage, the words of appropriation seem 
clear enough—''I bave made it Wuqfí 
to Almighty God,’’—and the further condi- 
tion that there should be & nearnees, or some 
relation between the appropriator and the 
objects of the appropriation appears to be 
fully carried out, for the setting apart ofa 
piece of land for the ultimate site of a 
mosque and for the present use of Maho- 
medans as a place of meeting on the ide 
festivals of their religion where the Koran 
might be read and charitable doles made, 
would be & proper object of Mahomedan 
faith and therefore a:proper object of “ Wuqf," 
It would be, as deflned in the 8rd Volume, 
Hedayah, page 805, “a seeking for near- 
ness,” and the legal effect would be an 
abatement of the afpropriator’s right of 
property in the thing appropriated. 


The “ Wuqf"' so far.as the garden now in 
euit ie concerned was completed when Maho- 
med Daem declared in a solemnly published 
document, that he had given that garden as 
“Wuaqf” to Almighty God. It was con- 
tended by the special appellant’s pleader 
that the erection of a mosque on the land 
was R condition precedent to the perfection 
of the endowment, but a glance at the 
Wuseeutnamsh shows that it is not so. 
Mahomed Daem states his intention, in the 
event of the old mosque in Calcutta tumbl- 
ing down, of selling the land on which it 
had been built and of applying the proceeds 
to ‘the building of a new mosque, and (if 
the funds were sufficient) to the payment of 
certain religious and charitable expenses 
mentioned in a schedule attached to the deed; 
but he clearly anticipates that the old mosque 
may out-[ast him and give directions to his 
Mautwullees to build the mosque and defray 
the expenses wherever the falling down of 
the old building left them at liberty to “nell 
‘the land., '. 

.'Bo far as we can see, the appropriation of 
this gaden plot as “ Wuqf V. was fully and 
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properly made by Mahomed#Daem, ad - 
the difficulty in the case has ari 
from not properly distinguishing between 
the various properties left by Mahomed Daem. 
It may be that so far as regards the, bulk of 
his property (described as garden paying 
rent and brick-built dwelling bodses) the 
Wuseeutnamah would merely burthen the 
heritage with certain trusts; but we have 
nothing to do with these properties in the 
present case. We have only to see whether 
the 18 beegaha of land in the Hooghly Kar-* 
bella was appropriated by Mahomed Daem 
as “ Wuqf." The Judge below has found 
that it was so, end for the reasons above 
given I think he was right, 


A good deal was attempted to be made of 
the fact that the Matwullees had not carried 
out the intentions of the appropriator and 
that Mahomed Daem himself had in conse- 
quence revoked his gift. This argument 
begs the whole queetion, for if the appro- 
priation as “Waqf” were valid in the first 
instance, no revocation could affeot it. If 
Mahomed Daem made. the garden ** Waqf,” 
** Waqf” it must remain; and no bad conduct 
on the part of those who were responsible 
for the proper carrying out of the appro- 
priator’s behests, could make the gift more 
or less a “ Wugf.’’ There was a special. 
proviso if the Wuseentnamah that the 
* Waqf” garden was never to be alienated, 
but without that provision, alienation would 
have been prohibited by the express terms 
of Mahomedan Law. 


This * Wuqf" garden could not legally 
be sold; and the defendants l and 2 there- 
fore could pass no title to the purchaser 
defendant No. 3. ; 


The question then arises—who is to take 
charge of the property? It is clear t 
Gholam Sarwar is nota proper person 
continue to superintend it. In such cases, 
the Mahomedan Law empowers the Judge 
to take the “ Wuqf” ont of the handsof an 
untrustworthy Mutwullee and appoint an- 
other superintendent. In this case, the 
Judge has appointed the plaintiff, and jhe 
appointment seems under the circumstances 
the mogt proper one thas oan be made. The 
plaintiff is the leading Mahomedan of Hoégh- 
ly and a man of: considerable inffuenoe and 
importance for many milesaognd. True, he 
is a Shiah and the appropriator Mahomed 
Daem was a foonee, still, that would not 
affect the proper supervision of the objects. 
for which the “ Waqf” was made, ° +. 
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Wider to meane proflta, there appears 
to bg na re why thas“ Woqf ’ should 


not benefit by. them, 


Qn the whole, we think that we ought 
not to interfere with the decision of the 
Courts below. The appeal isdismissed with 
costs. 


The 30th June 1871. 
Present: 


Tle Hon’blg H. V. Bayley and G. O. Paul, 
Judges. 


Section 246, Oivil Procedure Gode— 
Mortgage — Deores— Money-decreo 
—Hxecution—Bule of construction. 

e 


Case No. 204 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of Bhaugulpore, 
dated the 27th July 1870. 


Maharaja Dberaj Maltab Chand Babadoor 
"^ (Plaintif) Appellant, 


veras 


Hurdeo Narsin Sahoo and others (Defend- 
ants) Respondents. | 


Afr. C. Piffard and Baboo Juggadanund 
Mookerjee for Appellant, 


Mr, R. T. Allan and Baboos Mokinse Mo- 
ku» Hoy and, Debendro Narain Bose for 
Respondents, 


Ín the possession of the Jadgmant-debor or some per- 
P thin ccmtocher It lad the possession of 
third party not in trust for the judgment-debtor, 


A -deores cannot be executsd against a judg- 
faent-deb Pers 


by purchase into ae paean ol A a sonata TE 
i ng mads a party to a sult to 


All that oan be sold under a money-decree, is the 
Jgügment-debtor's right ttle and interest. 


Ifa construction of a part of a dodiment 
renders a contract evidenced by it inoperative, and an- 
consiruetion i 


Paw, J—T&m title which the plaintiff 
asserts. in this suit, and which he desires 


_ to eatablish y ry decree of this Court arises 
ap. foo mi; — 
» * e 


That the property in dispute which To T 
lowar-roomed-tiled shouse or bungalow with- 
tn' the walis of the fort of Monghyr, beldng- 
ed originally to certain trustees; that in 1857 
the East India Railway Company contacted 
with those trostees for the purchase pf this 
house; that in 1868 the t India Railway 
Company without having Obtained a convey- 
üfloe, but probably having paid for tha pur- 
chase, sold the samehouse to Mr. Fitzpatrick, 
an indigo planter, residing at a (two-stori- 
ed) house called Lali Durwasa within the ' 
fort, though out of the line of the walls gnd 
moat of Monghyr; that out of rupees 6,600 
the amount of consideration, rupeea 5,000 
wos paid down by Mr. Fitzpatrick to the 
Railway Company, and that possession was 
given by the Railway Company to Mr. 
Fitzpatrick ; that on the 6th September. 
1867 Mr. Fitzpatrick by a Persian kobalah 
conveyed the house in question to the Mala- 
rajah of Burdwan for the consideration there- 
in mentioned ; and in further performanoe of 
the oontract of purchase and sale between 
Mr. Fitzpatrick sud tbe Maharajah of 
Burdwan, a conveyance was executed by 
the East India Railway Company at the 
request of Mr. Fitzpatrick and by Mr. 
Fitzpatrick himself to the Maharajah of 
Bardwan and which is an English convey- 
ance dated the 2nd ebruary 1869. Thess 
facta, which are undispated, shew that the 
Rajah acquired apparently a good and valid 
title in tha house in dispute. It further 
appears that before the last conveyauce was 
executed, bat after the execution of the 
Persian conveyanoe in favor of the Maha- 
rajah of Burdwan and in the month of 
November 1868, the house in dispute was 
attached in execution of a decree obÓwined: 
by the defendant Baboo Hurdeaq Narain 
Sahoo against Mr. Fitzpatrick on the 24th 
June 1867. The Mahnainah put in two 
applications contesting the legality of that 
attachment. The férz(, he based upon his 
possession “under the Persian kobalah, and 
the second,—upon the first being dismissed, — 
upon his possession under the English® biil 
of sale. The two orders dismigsing his ap- 
pligations are dated the 6th February and 
the 27th November 1869. It further ap- 
pears that in order to stay the sale of tlm 
property so attached, the Maharajah offered 
by a petition to pay In the amount of the 
decree, about rupees 605,000, under protest, 
reserving to» himself the right to dispute such 
payment and tg’ recover it back by a regular 
suit. The order which the Stbordinate 
Judge pronounced upon, his application was 

e 





ATUS would not allow the money to be 

paid into Court conditionally, but that'if it 
was intended to save the property from sale 
the money should be put in unconditionally, 
Having no alternative left, the Maharajah was 
'bligéd to pny in the money unconditignally. 
The Judge before whom the money was so 
paid, holds in b& judgment now under 
appeal that the money so paid in must be 
taken to have been paid under compulsion. 
It is not necessary in the view that we 
take of this case to decide definitively as 
to whether the money was paid in under 
compulsion, It will only be suffcient to 
advert to this circumstance in answer to an 
argument raised by the defendant to be 
noticed hereafter. In consequence of the 
two orders of the 6th February and the 
26th November 1869 having caused either 
a disturbance of the Maharajah’s possession 
or having thrown a cloud over his title, he 
brings this present suit to have his title es- 
tablished and his possession quleted, and to 
sot aside these last mentioned two orders. 


It appears to us thatthe two orders of 
the 6th February and the 26th November 
1869 are wrong on their face, because they 
adjudioate upon the respective titles of the 
defendant, Baboo Hurdeo Narain, and the 
plaintiff, the Maharajah of Burdwan, and 
do not adjudicate upofi the only question 
which is proper to be desided under Section 
246, as to whether the property attached 
was in the posseesion of the judgment-deb- 
tor, or of some person in trust for him, or 
whether it was in the possession of a third 
party, vis., the appellant before us, the Maha- 
rajah, held by him for himself, and not in 
p vie the judgment-debtore Instead of 
deciding upon matters so plainly stated in 
Beotion 246, the Judge adjudicates the ques- 
tion of title whioh comes properly within 
the functions of a Judge ina regular suit, 
as has arisen in this present case. Thus, for 
these reasons, independently of other rea- 
sons which will presently be assigned to show 
thatthe Rajah is entitled to succeed in this 
case and to Pave those obnoxious orders 
set aside, we think it is clear that we should 
hold that the two orders should be set aside. 


* Now, the title on which the plaintiff, the 
Maharajah, bases his is resisted by the 
defendant on the following title. The de- 
fendant admits thdt the property in sult be- 
came vested in Mr. Fitzpatrick sn the ytar 
1868, in fhe way in which the plaintiff al- 
leges ths& it djd so become vested, but he 
goes on ip allege that in tho year 1864, Mr. 
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Fitzpatrick, by.& bond of th 
1864, hypothecated this very pfoperty, vis., 
the lower-roomed house within the walls of 
the Fort of Monghyr, together with other 
property ‘for the payment of rupees 7,000 
then or previously thereto lent by him to 
Mr. Fitspatrick. He farther says that in 
the beginning of the year 1867, he instituted 
a suit ageinst Mr. Fitzpatrick to realize the 
money solent or advanced by the sale of 
the house in question ; that he obtained the 


REPORTER. 


deeree he prayed for in his plaint, vis. a de- ° 


oree entitling him to sell the house in this 
suit, by a oonfeakion of judgment then made 
by Mr. Fitzpatrick ; that he tool out exeou- 
tion in November 1868 wherehy he attached 
this house ; and that as his bond of hypothe- 
cation and his decree for realising the 
amount of the bond out of the property 
hypothecated, were both anterior to the pur- 
chase by the Maharajah of Burdwan of the 
house, he is entitled to have his execution 
enforced notwithstanding the subseqyent 
purchase by the Maharajah of Burdwan. 


These allegations, if true, might have 
created considerable difflcalties in the way 
of tle Maharajah claiming to establish his 
right in this suit, but these allegations so 
pertinaciously put forward are more or less 
incorrect in fact. To take up his decree 
first and the bond of hypothecation next in 
order to examine the pretensions which the 
defendant has pat forward in regard to the 
present house. The suit which was insti- 
tuted by the defendant to realize the amount 
of his bond dated the 18th April 1864, was 
based on a plaint in which he first of all 
stated the fact of the borrowing of the 
money by Mr. Fitspatrick and the giving 
of the bond. He next recited the contents 
of that bond, and the recital was that by that 
bond Mr. Fitzpatrick had bypothecated or 
mortgaged the two-storied house at La 
Durwasa ; that the money covered by th 
bond remained unsatisfied; and that conse- 
quently he was entitled to pray and did 
pray that by sale of that two-storied house 
atthe Lall Durwasa of the Monghyr fort 
the debt due to him be realised. Mr. Fitz- 
patrick appeared in that suit and confessed 


judgfhent which it would appear was con- 


firmed by a deposition of, his either d 
that or some other suj. The ‘olehn 

which,was agreed to between tlfe partes 
was to the effect that the, plaintiff (vis., 
the present defendant) should receive the 
amount of his bond-dgbt from Mr. Fitspa- 


trick, and Mr. Fitzpatrick shouM pag him . 
ic "that 


the same in three instalments, an 


> 
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8t April ° 


‘and interes 


1871.] Oir 


remain subject to the deoree and should not 
be available in the hands of Mr. Fitzpatrick 
for the* purposes of sale or mortgage or 
otherwise. The terms of the decree found- 
ed on the above solehnamah are no doubt 
somewhat ambiguous, but when read with 
the plaint and the solehnamah, no doubt 
remains that the decree must be taken as 


¿carrying out the prayer of the plaint and 


the terms of the solehnamah. To oonsider 
the decree however in both ways, it will be 
shown that it is quite immaterial in which 
of two ways the decree ia read. The other 
construction which it was suggested might 
be put upon the decree was that it was a 


‘money-dearee and that under that deoree 


any property of Mr. Fitspatrick whether 
mortgaged or not mortgaged was liable in 
execution. Now, having regaf to the true 
construction of the decreas as I have first 
stated, itis clear that the decree in a suit 
which was for the realisation of the mort- 
gage debt by the sale of the two-storied 
house at Lall Durwaza, cannot be carried 
into execution by attachment of & property 
which was neither the subject of that guit 
nor the subject of that decree, vis., a one- 
storied house with bungalow in the walls of 
the Fort. Therefore, on that ground the 
execution of the decree must fail, and if the 
decree was founded on a mistake that mis- 
take would have to be restified before exe- 
cution can be authorised. Upon that ground 
therefore, as well as on the other grounds 
which have already been mentioned, the order 
as to execution must be reversed. 


Next, taking the decree tobe a money 
decree, it is to be remarked that it was pass- 
ed in June 1867. "Theexecution was sought 
in November 1868 after the Maharajah of 
paiman had purchased the property in suit 

ud obtained possession under the Persian 
kobalah., It is obvious under these ciroum- 
stances that without making the Rajah 
a party to a suit purporting to have been 
brought to enforee the supposed lien of the 
deoree, execution could not be had against 
tkis property in suit. Therefore, on, this 
ground also the execution proceedings must 
fa] and the ordere for execution must be 
reversed. „And further, if the decree is to be 
regarded simply as a common money-tecree 
without referend® to the property hypothe- 
cated by the bond, all that would be sold 
under such a Heoree wotild be the right title 
3 of the judgment-debtor, which 
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of such a deoree could be had, it would pass 
nothing. But the plaintiff desires to go 
further. Henot only desires that thef& pro~» 
ceedings should be set aside but thatelitiga- 
tion should be'set et rest by a declaration of 
his rights, In order to see whether the 
clearly primé facis title which the Maha- 
rajah had and has in him has in any way 
been interfered with or jeopardized or in 
any measure out down by the dealings of 
Mr. Fitzpatrick with the defendant Huydeo 
Narain, it is n now to look to the 
foundation of the title under which the de- 
fendant claims, vis., the bond of the 18th 
April 1864. That bond reoíites as follows : 
—“ I, William Fitzpatrick, a resident of 
* and proprietor of the Kootee Lall Durwasa, 
** jzaradar of Damdumma alias Rohimpore, 
'"Pergunnah Brutpore, Zillah Monghyr, do 
* hereby declare that I am indebted to the 
* zemindars and kutkinedars for the rents 
* of the izara mehals." Then, in the seventh 
para. of the condition of the bond, it was 
stated as follows :— “ If I now take more 
'" mehals and if the Teepdaree and all its 
“conditions remain in force, then as long as 


these rupees 7,000 of the Mahsojun will 


* remain unpaid, 7 shall not sell the kooteo 
“inside the kellah, Vmdur-i-kellaA. If I do, 
“ then such deed of sale when produced be- 
' fore a Court of Justice shall be declared 
* null and void. On these conditions I execute 
“this ekrar that it may oome to use in 
"future," Under this 7th condition, it is 
contended that the house in question being 
within the walls and the foase of the fort, was 
intended to be hypothecated and was by po- 
thecated, and not the two-storied house of 
Lall Durwaza which is outside the walls of 
the fort. It is contended, however, by the 
advocate for the Maharajah that that is not 
the true construction to be given to that 
para. of the bond. l 


Now in the first place, if we were to 
hold that some house within whe walls s 


fort of Monghyr was indicated as therein 
hypotheoated, we should be compelled to 
say in the same breath that that hypothe- 
cation was bad for want of precision and oh 
the ground of yncerfainty and "vagueness, 
considering that there are numbers of bun- 
galows within the walls 4f the fort of Mon- 
ghyr to wirch the description given would 
equally apply.e In fact, if we werp to adopt 
the defendant's construction gf the focumpnt 


we should have to hold that no charge by 
* 


“until thé "m should be satisfled, the | at the time had ceased to exist and had be- a 
two-storied Bouse at Lal? Durwaza should | come vested in tht plaintiff’ If execytion 
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way of hypotheeation is made out, by reason 
of ihe ihdistinbtnees and vagueness of tlie 
‘above-mentidned condition of the bond. It 
is, however, a good rule of construotion that 
vif a pfrticulnr construction of a part of a doou- 
meut *renders a contract evidehoed by it in- 
‘operative, and anether odnatruction thereof 
renders the contract operative and tbe 
construction to be put reconoileable with 
othef portions of the document, the first 
. should give way to the second. Now let us 
see whether or nol, uhder the clroumstances 
ofwhis case, the fitet literàl oonstrdotion 
‘should givd way to the second legitimate 
construction, Ordinarily speaking, in all 
conveyances, whether Englisb, Persian or 
Bengalee, the subject of the conveyance 
‘and the purport of that conveyance are rè- 
cited. In thie particular case, if the con- 
struction given by the defendant be adópted, 
‘the subject of the conveyance must be taken 
to be no where recited in the document. It 
ls, however, reolted in the document that 
Mr. Fitzpatrick was the proprietor of the 
Lal Duiwaxa house end of óertain izarah 
mehals, that he borrowed certain sums of 
money iu respect of which he in tbe first 
instanoe hypothecates the rents of the ijarah 
mebhals aud in the second place subject to 
‘cerfaln contingéneies which have been pre- 
viously alluded to, thehouse within the fort 
i» to be rendered available for the mortgage 
debt, Now apparently the house stated in 
the last condition would have reference back 
to the recital i the document unless such 
a construction is rendered wholly impossible, 
Tho impossibility of that reference is based 
upon thé words “inside the fort.’ It would 
appear, however, that the words “ inside the 
“fort” do not necessarily mean inside the 
walls of the fort. The Lall Dürwasa house 
ig situated within 25 cubits of the Lall 
Darwaza gate outside the walls of the fort 
of Mohghyr, and it may very well be that 
although that house is not situated within the 
walls of thefort, whioh are not the words used 
ih phe document, it ray nevertheless be said 
that it is suhted inside the fort. We 
sent for the Government map of the 
Monghyr fort from the Surveyér General’s 
fice and carefully inspeóted it. This map 
shows thas the precinota of the fort axtend 
beyond the Lall Dur wgza, add that the locality 
‘indicated by a clump of trees 25 cubita off is 
within the fort in the same way as the trees 
standing on a part of the maidaif of Caloftts 
may be sald to be within thee@zatrison of the 
fott of Dalcutta. But this whioh is a suffi- 
clently qorreot answer to gieqpoaition put for- 
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ward by the defendant is madefkas clear as it 
gan be by the proceedings "and acfa 6f 
Hurdeo Narain himself. The first éxeon- 
tion which he took under the deoree of the 
14th June 1867 was directed against the 
two-storied Lall Durwaza house, and when it 
was résisted by Dr. Duka he put in a petition 
to the ‘effect that although in the doéumént 
the house wab mentioned as being **inátde thb 
fort," ié was in fact the hotse whióh it was 
intended should be hypothecated, ahd thate 
the same was near and within thé preoinots 
of the fort. He stated that the subjedt 
of contest was the Lall Dufwasa and not any 
other house within the walls of tha fort of 
Monghyr. It therefore appears that the 
construction which We put upon the words . 
“inside the fort” ns being inside the fort add 
its preoinote, and not néóessatilf within the 
walls of the fort, is borne òub by the defend- 
ani'sown view of the matter, expressed on the 
occasion of Dr. Duka’s opposition tò tha 
plaintiffs execution and by the plaint the 
defendant filled and the detree he obthined 
in that suit. We therefére bontidet that 
we are in very way fortifidd in the cohcla: 
sion*%hat we have come to. 


It is forther very ably argued by Mr. 
Pifard that even if wh assume that the 
house in question was hypothecated, it was 
only a contingent hypotheocation with re- 
ference to the terms of the 7th para. of the 
Teepdaree. Iiappears to us that Mr. Piffard’s 
contention is corf6ot. The whole of the 7th 
para, of the ekrar is governed by the word 
“if” in the opening of the sentence—“ if T 
take more mehals;" &oc,, &c., and as it is not 
shewn that that particular contingeucy had 
arisen, a&suming there was a hypothéoation 
In the event of that conditlün arising, the 
hypothebatich faile. ` 


For all these reasons, we hold that thé 
preferential title of the Maharajah is fullj. 
made out, dnd that the defendaht Hardeo . 
Narain has no title to the house, firstly, be- 
cause it does not pass under his bond, and 
secondly, if it does, beonuse the particular 
contingency contemplated in para; 7 of the 
Teegdaree is not sewn to have occurred. e 


We igy add that the dgféudani having put 
forward considerable opposition to the claim 
of the ‘plaintiff wh of compelled. him, to 
come into Cbhrt, and Having, after thé plain- 
tiff had brought this suit, ópposéd bis paying 
off of the money subject to objection insthis 
very suit, it is extremely disingenuous on, 


the part of the defendant now to obatend 
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that as the Bajab had paid the monoy uncon- 
ditionally, bas no causg of action’ against 
him? the defendant, The course which the 
Subordinate Judge adopted has given rise 
to a second suit, The object of all litiga- 
tion shéuld be that the matters in dispute 
should be made to converge to a few 
clear points or issues to be comprehended if 
possible in one suit, but instead of that con- 
vergence we have here a clear divergence 
of all such matters giving rise to another 


e suit to be brought by the Maharajah before 


` 


S 


he oan obtain foll relief. If the former of 
the two applications made on behalf of the 
Maharajah had been granted, the necessity 
to bring afy further suit would not have 
arisen, but as it has been rejected the result 
(we cannot help remarking) will be that this 
present litigation will probably be followed 
by a fresh suit for the recovery of the 
money paid in by the Maharajah for the 
purpose of stopping the sale Bf his house. 
In this suit it is possible the Maharsjah 
may run the risk of the objection that he 
paid in the money unconditionally being 
maintained so as to bar his cause of action. 


We desire, however, to pass no opinion in 
this case on any point which is likely to 
affect the merits of any future llügailon. 
We have been driven to make these remarks 
in answer to the arguments of the Counsel 
for the respondents. Now, inasmuch as the 
Mahorajah bas (as is stated) either already 
brought a suit for the recovery of the 
money paid in by him or intends to bring 
it, the present suit, and the declaration 
sought thereby must be regarded as a pre- 
liminary measure to his success in future 
litigation. and consequently the Maharajah 
is entitled to a declaration of his title to the 
house in dispute. Having held that the 
Maharnjah is the owner of the house and 
the defendant has no title whatever to it, 
we shall make a declaration of title in the 
Maharajah’s favor. 


We had at one time some doabt whether 
or not under the circumstances of this case 
each party ought to pay his own costs, bat 
after further consideration Mr. Justice 
Beyley and I think that the defendants ogght 
to be made liable for the costs of this suit. 
Ip js quite plear that the convictio# which 
the defendant had tMet the Lall Iburwasa 
was the subject of the contract was a*well- 
founded one, «nf the mere fact of his hav- 
ing been defeated in certain execution pro- 


coedings ought not to have induced him to 
' opposestho plaintiff in this suit, ns he had a 
- ¢ e e 
* e 
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sider that he too willingly yielded to, the 
view taken by the urt in execution, be- 
cause he probably felt that he had a formid- 
able party to contend with in Dr. Duka. 
We consider the defendant has note acted 
fairly, nnd consequently gee no reason to 
exempt him from the general rule that the 
unsucessfal party should pay the costs of 
the litigation. The decree will be as fol- | 
lows :—Set aside the two orders disallowing 
the plaintiffs claim, deolare that the plaintiff 
is the owner of the one-storied house within 
the walls of the. fort of Monghyr lately 
belonging to Mr. Fitzpatrick, and that the 
defendant has no right title or interest what- 
ever in the same ; confirm the Maharsjah’s 
possession and order defendants to pay all 
the costa of this suit and the costs of the 
two proceedings hereby set aside. 


Bayley, J.—I only wish to add a very 
few words in regard to the costs. I think 
the defendant ought to pay the costs of this 
litigation, The Court went against defend- 
ant’s own idea of his own rights, and he 
has, but should not be allowed to have, taken 
advantage of that mistake—nor by that 
means have attempted to attach property 
under a vague definition of a house, when 
his own conduct was,guch that he must have 
known that he had no right to take any such 
advantage. 


The 30th June 187). 
Present : 


The Hon'ble Å V. Bayley ard G. C. Paul, 
Judges. 


Hatoppel by conduct of parties (Pais) 
—Amendment of caso. 


a 


Oase No. 211 of 1871. 


Special Appeal from a decisjon passed by 
the Judge of Shahabad, datadi the T5tÁ 
December 1870, affirming a decision of 
the Moonsiff of Sassecram, dated the 6th 
July 1870. . 


^ 


Bhyro Dutt (Plafhilff) Appellant, 


e e versus 
Museamut Lekhranee Kooer (Defendant) 
Respondent. ° l 
e e A . ig Š 


well-founded cause of action .which hess 
have enforced agains$ Dr. Duka. We con- 
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` E. Twidale and Baboo Taruok Nath 
í Dutt for Appellant, 


Baboo Rash Beharee Ghose for Respondent. 


= e. i 

If the person who asks for redress is a party who has 
eountenanced the acts of which he oomplatns, the Court 
is bound to refuse him any redress or assistance, 


Y Ld 
A plaintiff oan be allowed to amend his osse only 
. when he has an honest case, but either through 


mistake or some mis-epprehension he has not placed 
pe ger one nS UMS 


Paul, J.—Ix this case, the plaintiff, Bhyro - 


Patt, sued the defendant ina snit of a novel 
character, —for re-construction, asit is alleged, 
of a certain bund which the defendant had 
destroyed under color of a certain deoree 
which he, as plaintiff, had obtained against 
the plaintiff's co-gharers. 


~The plaintiff alleged that the band which 
was so cut or removed did not form the sub- 
ject of that decree, but belonged to him exe- 
clusively having fallen, in his share by a 
butwarah of tha lands which was effected 
between him and his oo-sharers, and that in 
consequenoe of the invasion of this olear 
Tight of the plaintiff he was entitled to have 
the bund restored. 


. The defendant answered that he had state 
ply done what he was entitled to do under 
the decree which ‘he had obtained. 


The issue joined by the parties by reason 
of these conflicting statements was as follows: 
vis, whether the bund which . had been cut 
belonged exclusively to the plaintiff and 
did pot form the subject of the decree whieh 
the'defendant had obtained, . i 


Tho lower Court, i in a vory able and clear 
judgment, has come toa conclusion adversely 
to the plaintiff on. both the points alleged 
by him—7irstly, that no butwarah as pleaded 
by the plaihtiff éver. took. plach, and that 
therefore the property did not exclusively 
*befong to him; and secondly, that the defend- 
‘amt had cug.or removed the bund which he 
was entitied to remove under the decree 
which he had obtained against the plaintiff's 
*co-sharers. The conclusion as.to the identi- 
ty of thé bund in this suit with the bund 
which was decreed’ to eut. in the suit 
brought by the defendant was fortifled by a 
local enquiry conducted by am ÁAmeene and 


tested by the Moonaifi (the frst Court) per-|- 


don eliye’ on 


whi apot, and it appears that the, 
y bund 


ich: the plaintiff could point! 


out as having been cut was the nbject-mat- - 
ter of the decree which the d@endant „had 
obtained. The Lower Appellate Court, after 
going into a great Many reasons some of 
which have afforded the special appellant’s 
pleader the opportunity of criticising its 
judgment, has come to this. finding :=“ It is 
“farther shewn by the course, appellants 
“ have taken in this appeal (independent of 
“the evidence recorded) that his soit is a 
“ false suit, and that the bund and obstruction 
‘that has been opposed is the obstruction ® 
“noted and decreed in the original suit 

The pleader who argued this special appeal 
would not, however, at once come to the 
point, vis., whether the finding of the Lower 
Appellate Court as to the identity of the bund 
was or was not a proper fluding in law. 
* . E * 092: 89 + a 
* * + * © >» * » 
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Mr. Twidale, who followed him very ‘candid- 
ly stated that as far as the question of iden- 
tityewent,. the finding of the Lower: Appel- 
late Court was conclusive and could not be 
questioned in special appeal. 


The whole foroe of the address E the 
pleader for the appellant who argued this 
caso was directed to the point which, as pre- 
viously observed, was not put.in issne by 
the plaintiff and the defendant in the Courts 
below and did not arise;on the merits with 
referenoe to the right determination of the 
Case, vi, that assuming: that the bund in 
dispute was the subject-matter ; of the decree 
which the defendant had obtained, as he, 
the plaintiff, was no party to that deere, 
he had aright to re-open the whole casa 
upon which the decree was founded. Row, 
in the first place, there is a ‘finding of faot 
that the plaintiff had no share allotted to 
him» by partition in whioh the bund, as @l- 
leged hy him, fell—therpfore it it follows that 
he wasea joint share-holder, and yo are "ata 
loss “to find out, having: regard to thé fact 
that a decree was passed against the 10 
annas, share-holders, for the wutting df" the 
bund, how much.of the decree the elaintif 
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- gould hepe i ? Was he to resist the | is bound to deoline to afford any redrea OP 
demglition ofa portion ofsthe bund which arog to each a agiridun 
was joint and undivided, for his position is e hdi i 
apparently that and nothing else if there * *oc " o 0* + 


is any validity at all in the position that he) We must observe that the candouy with. 
has' assumed ? It is, however, clear that | which, the senior pleader Mr. Twidale for 
the posifion he has taken up will not avail | the special pellant has laid E hus caso before 
him in the least, for, as observed by the first | the Court, off ers a most plbasing contrast to 
Court, he as a co-sharer was actively as a | tle persisterice and untenable arguments 
mooktear defending this suit on behalf of | which fhe junior pleader has paraded before 
his co-sharers, that tlie former decfee was | us. Mr. Twidals admitted that the judg- 
* passed in his presence, that he was present | ment of the Lower Appellate Court, as it 
when in execution of that decree the bund | stood, was unassailable, but he said that there 
was cut and thet not on'one single occasion | was a point^which ought to be considefed, 
was the fac; now urged put forward, i. e., | vis., whether the band had been cut at au 
that the former decree was ‘not binding extent to which’ it was intended that it 
against him as lie was not a pu to thé | should be ont ahd that in order to avoid n 
sult. tnultiplicity’ of sáits we should allow this 
objection, although it was not taken in this 
‘Tt is quite: eias that estoppels are Hot shape in the Courts below ; bnt the answer 
only by record buc also in pap, which we to this argument may be given in the words 
may for the purposes of this’ case describe | of. Lord Westbury in the case of Eshan 
by conduct of parties. This ‘has been re-/ Qhunder Singh, Weekly Reporter, Volume 
peatedly held in: Eugland, and itis neses- | yy page 658, Privy Connell Rulings,—that 
sary only to oiie one or two cases ; as for | «the state of facts, and the equities and 
instanoe Sandys versus Hodgson, 10 A and | u ground of relief^ originally alleged and 
E.,.479 ; Pickard versus Sears, 6 A. and | « pleaded by the plainuff, shall not be de- 
E., 469. In Taylor on Evidence, Volunfe I, | « parted from ;” and further that “ it is-im- 
vit 696, Section 774, it is said :—'' Bo ** possible to conclude parties by inferenoes 
“ifa person having, a right to au estate | « of faot which are not only not consistent 
*" permit or encourage a purchaser to bay | « with the allegationg that are to be foynd 
“it-of another, the purchaser shall in equity | « in: the plaint, whioh constitute the ‘case 
at least bold it against the person who | « the defendant hns to\meet, but which are in 
“has the right; and precisely the same | « reality contradictory of the case made by 
'* doctrine applies at Oommon Law fo per- | « the plaintiff, It willintroduoe the great- 
sonal property. i “est amount of uncertainty into judicial 
1f we were at all concerned in this case proceedings if the final determination of 
with the technical doctrine of English | “causes isto be foanded-apon inferences 
estoppel, we should hold that by the faot | , 9* variance with the case that the plaintiff 
(1) of the plaintiffs cognizance of the SNR pleaded; and, by joining issue eid 
ormer proceedings, and by the faeta (9)| “ cause, hos undertaken to prove." A great: 
of his never having taken any objection ; is e seems to exist in the minds 


(8) of his having conducted the suit being of some pleaders as to the cases in which a 


~ 


resent at the local enquiry and at the time plaintiff should be allowed to amend his case. : 
iy the execution of the decree, he is pre- This can ouly be allowed in those cases when 
cluded ngw from bringing the present suit ; the plaintiff really has an honest cane, but . 


for fortunately for th teresta of iusti either through mistake or some mis-appre- 
the ae ae. aa by hension has not placed the real facts before 
à law of far wider operation and efficacy the Court, We think the tims has arrived’ 
than the dootrine of estoppel, This Court | When we may fairly expect, With suoh a 
iseto be governed in all cases in which ethe powerful bar before the Courts, that every 
law is not written or defined by judicial | body should ‘task and be furnished with pro, 
ye by the prificiples of justio4 equity per legal advice before he,comes igto Court, E. 
good qonscienoe. € This very principle and if without oofnplyiug with this obvious 
necésssrily obliges the Courts to look to the and available course a party makes his own 
conduct of a party who asks redress; and and fajls we cannot help him out of 
if the Court finds that the person who asks the difficulties into whieh he falls owing to 
for redress ig% party who has countenanced his own negligdhos and carelessness, , 
‘the aqt of which he complains, the Court} We dismiss this special appdal with costa, 
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ii The 30th Juge 1871. 
Present : 
. Tb5 Hon'ble G. Loch aud W. Ainslie, 
j Judges. | j 
4 r 


Bootion 10 Aot VI (B. 0.) of 1862- 
Share-holder—FProprictor, 


Case No. 126 of 1871 under Act X of 1859. 
* 

Special Appeal from a decision passed by 

— the Additional Judge of Nuddea, dated 
the 2lst November 1870, reversing « 
decision of ths Deputy Collector of that 
Distriot, duted the 11th March 1870. 


Moolook Chand Mundul and cihers (Inter-" 


venors) Appellants, 


vershs 


Modhoosoodun Bsohusputty (Plaintiff) 
' Respondent, 


Hr. C. Gregory af Baboo Debendro 
Narain Bose for Appellants, 


Baboos Unnoda Pershad Banerjes, Chunder 
- Madhub Ghose and Taruck Nath Duti 
for Respondent. 


under Seoticn 10 Act VI (B. O.) of 1893 
oa&nnM be taken on the apphoation of one ahare-holder 
in a Joint undivided estate ; the word '" propristor" im- 
plying the sole proprietor or whole body of propristors 
of the land for the measurement of whioh application 
ls made, 


Loch, J.—THig was a suit under the pro- 
visions of Section 10 Act VI of 1862, B. 
O., for the measurement of an oetate in 
which the plaintiff alleges he holds an un- 
divided 8 annas ahare, 


* The ryote, whose land it was sought to 
measure find assess, denied that they were 
tenants of the plaintiff, and Prem Chand and 
another intervened olaiming to ed in ec 
of reni. 


.The dirst Court laid down two issues, 
Ist. — Whethol plaintiff had, been in receipt 
e 
LÀ 
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of rents; and 2nd, whether Pref Cifand had ` 
been in receipt of fent. : 


The Deputy Colleotor found both issues 
againat the plaintiff, but on appeal tha Judge 
reversed the judgment holding that ‘the 
* intervenor’a plea that his ancesfors and 
* plaintiffs ancestors made a division or 
“ partition is not even proved, nor is the 
“ dato of such partition even given. Such 
“a pld canuot, therefore, be entertained. 
“ Plaintiff purchased the estate in 1269, ande 
“as all parties admit hia proprietory right 
' to 8 annas share of the estate whioh is 
* held ijmales and that these lands form 
* part of the estate and are sithated within 
“it, plaintiff has s right under Section 10 
“of Aot VI of 1862 to measure these 
“ landa, and a decree is given to him acoord- 
“ingly.” 

A special*appeal was preferred by the 
tenants, but before the Court entered into 
the case it was brought to the notice of the 
Judges that a judgment had been pessed by 
a Division Bench of this Court, E. Jackson 
and Ainslie, J. J., dated 15th May 1871,* 
whieh contained a constraction of Section 
10, Act VI of 1862, B. C., which, if follow- 
ed in the present case would necessarily 
dispose of this appeal. The Judges there 
held that the applicant under this (X) Sec- 
tion must be the proprietor of the estate, 
not a share-holder only in the proprietory 
lands ; that it was not right that such share- 
holders sbould have separate measurements ; 
that such proceedings would be productive 
of great ,annoyanos and harassment to the 
tenants on the estate, and that the law doses 
not say that any share-holder of an estate 
may apply to the Colleotor; and that looking 
to the remarkable provisions of this Section 
it should not be extended beyond its plain - 
terms. i 


A judgment of a Division Bench of this 
Court reported in I Weekly Reporter, pages 
58-654, Trevor and Campbell, J. J.,*has been 
referred to ns declaring that a share-holder 
was entitled to mensure the lands of an 
estate; but we find that the judgment in that 
case was passed with reference to the 'pro- 
visi8ns of Section 26 Act X of 1859, which 
contemplated a different state of things to 
that provided for by, Secton ID Aot V4 ot 
1862, E C. Section 26 Aet X vf 1869 is 
similar in ite terms to Seejon 9 Act of 
1862, B. C., which declares the "right of a pro- 
pristor of an estate op tenure og other person 





* 15. W. R, p, 672 uu 
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e renta of an estate or tenure 
ral survey, end measurement 
of the lands comprised in such estate or 
tenure, and to invoke the assistance of the 
Collecto» should the tenant, when duly serv- 
ed with notice, fail to attend and point out 
his land; but Section 10 Act VI of 1862 
contains provisions not to be found in any 
Section of Act X of 1859. It was enacted 
' probably to assist auction purchasers in 
discovering the lands they had purchased 
Índ the tenants who occupy such lands. I 
cannot suppose hat the law ever contem- 
plated that the provisions of this Section 
should be mgde use of, unless in very excep- 
tional cases, by land-holders who have been 
for any period in quiet possession of their 
eatates reoeiving rents from the tenants. 


Section 10‘Act VI of 1862, B. C., pro- 
vides :— If the proprietor of an estate or ten- 
ure or other person entitled to recover the 
rents of an estate or tenure is unable to mea- 
sure the lands comprised in such estate or 
tenure or any part thereof by reason that 
he cannot ascertain who are the persons lia- 
ble to pay rent im respect of the lands or 
any part of the lands comprised therein, he 
may-petifion the Collector who shall proeeed 
to measure the lands and to ascertain and re- 
cord the names of the persone in occupation 
of the same ; and on the special application of 
the proprietor or other person aforesaid, the 
Collector shall proceed to ascertain, deter- 
mine and record the tenures and under-ten- 
ures,-the rates of rent payable in respect of 
such lande,‘and the persons by whom res- 
peotively the rents are payable.” Then comes 
the penal Clause which is as follows :—‘ If 
* after due enquiry, the Collector shall be 
* unable to measure the land or to ascertain 
* or record the names of the persons in oc- 
* cupation of the same, or if he shall (in any 
‘Coase in which such special applioation 
“ shall have been made as aforesaid) be un- 
f able to ascertain who are the persons hav- 
* ing tenures or under-tenures in such lands 
“ or any part thereof, then and in any such 
'' case he may declare the same to have laps- 
*! ed to the party on whose petition he has 
“ made the enquiry." Taking these words 
a# they stand, it would follow that if, the 
party upon whose petition the enquiry was 
nfado was the propr®tor of 4 an anfia share 
in the estaje, the whdle of the property re- 
garfling which the enquiry took place Would 
be handed over & him. It may be said that 
only,so much as is in proportion to his share 
would be mgfle ovor to‘him, but the law no 
` whergesays so nor does the law give the 
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determine what is the share of the petitioner 
in the estate, but di»eots that in such éase 
the Colleetor may declare the same, f. e., the 
property of which the measurement end 
assessment is sought, “ to have lapag to 
the party on whose petition he has made 


the enquiry," be the right of that party 
what it may. : 

Possibly, if a person's oo-sharers refused 
to join in making an application to the Col- 
leetor, they might be made pnrties to the 
case, and the measurement, &o., proceed sin 
the presence of all parties, and so the tén- 


Collector any authority to enquire into ant 


auts be preserved from the harassment aris-. 


ing from separate measurements being fre- 
quently made by the various share-holders. 
All parties must be before the Collector, and 
therefore I oonour in the view taken by E. 
Jackson and Ainslie, J. J., that proceedings 
under Section 10 Act VI of 1862, B.C., can- 
not be taken on the application of one share- 
holder in a joint undivided estate. Under this 
view of the law, I think this speoial appeal 
should be decreed amd the judgment of the 
Lower Appellate Oourt reversed and that the 
suit should be dismissed with oosts in all 
Oourts. l 


Ainslie, J.—The question is whether the 
words “if the proprietor of an estate or 
tenure” in Section 10 Act VI of 1862 of 
the Bengal Council are to be read as if they 
were ' if any sole proprietor or any one of 
several oo-proprietors of an estate or tenure" 
or whether thay imply & sole proprietor 
or entire body ofjoint proprietors owning 
an estate or tenure., . 

Mr. Justice Loch has pointed out how 
the tenants thay be harassed ifevery share- 
holder of a minute fraction of the estate is 
allowed to have a separate measurement, 
aud how inconsis- 
tent the provision 


Collector k à 
measure the land, orto ascer- in the Section in 
tein or reoord names of 


question quoted in 
the margin* is with 
the, theory that 
every ghare-holder 
can separately call 
on the Collector 
to measure. . 
Í would further 
refer to Seotion 112 
Act X. of 1859 (and 
r e the oorresponding 
Section 68 of Act VII of 1869) in which 
it is provided that no sharer in a jajnt estate 
or, other tenure in which a tiicision of the 
ce 
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nds has not been made amongst the sharers 
all exercise the power, of distraint other-, 
wise than through aumannager authorized to 
collect the renta of the whole estate or 
tenure on behalf of all the sharers in the 
»samd? 


The words used in tbe earlier part of thia 
Section are the xemindar, lakherajdar, farmer, 
&o.,«or other person entitled to receive rent 
immediately from such eultivator, may re- 
cover the same by distralut and sale of the 
produce of the land on account of which 
the arrear is dae. 


The words used to describe the persons 
‘entitled to distrain are in the singular num- 
ber, and are mnoh the same in form as those 
in Seotion 10 Aot VI of 1862, but the 
proviso shows that they are to be taken as 
limited to the owner, farmer, &c., of da- 
fined lands or to the whole of the co-owners 
of suoh lands acting as one body. And it 
is clear that, if this were not so, the ryot 
might be infinitely annoyed and the co- 
sharers put at a great disadvantage. 


' Reading Act VI of T8962 by the light of 
this Section, and it must be remembered 
that it is, so far as these Measurement Bec- 
tions are concerned, merely an extension 
of Section 26 Act X of 1859, and thai.by 
Seotion 21 (Aot VI) it is to be read with 
and taken as part of the earlier Act, E en- 
tertain no doubt. that the proper constrac- 
tion of eatate or tenure in Section 10 is one 
that limits these terms to certain spositle 
Jands the whole of the rents of which go 
to the person presenting the petition. 

The provislons of Section 108 of Act 
X of 1859 (now Section 64 Aot VIII of 
1868) also show clearly that a^ single share- 
holder's rights under the Act are by no 
moans oo-extensive with those of a sole pro- 
prietor, er body of joint proprietors, 


He cannot sell the tenure on which. the 
default accrued at all antil he has proceed- 
ed against the moveable property of the de 
faujter and brought it to sale (If ‘any be 
found) and wifen he does sell the tenure he 
cannot sell*it under: Section 105 and Aot 
VIII of 1865, B. O., but can only sell rights 
qnd interests of the defaulter under Bec- 
tion 110 and Act VIII of 1859. 


‘I entertain no dont, that in the 10th Sec- 
tion of Act VI, the word proprietor must 
be read as implying the sole proprietom or 
whole body of proprietors qf the whole of 
the landefor the poorest of which ap- 
plication ig mA © cs E 
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The srd July 187 


Present: 


The How’ ble E. Jackson and Ogoooool 


Chünder Mookerjee, Judges. 
Issues—Res judicata — Regulation 


VIII of 1819 — Futnee sale —14e-' 


fund of purobase money. 


' Oase No. 148 of 1871. 


Special Anvil from a decision pared by 
the Judge of Sylhet, dated the 28rd, 
November 1870, affirming 5 decision of, 
the Subordinats Judge of that Distriot, 
dated the 15th January 1869. 


[Vol XYI: , 


Kheltit Chunder Ghose (Defendant) Ae 


pellant, 


E versus 


Kishen Gobind Deb (Pisintif) Respondent. 
Mr. R. T. Allan and Baboo Romesh Chun- 


der Miter for Appeilant. i 
No one for Respondent. uir 


du laris on & fact is open to determination as bas 
tween plaintrff and defendant, although a on that 
fect has been arrived at beQgreen those In a 
guit in whioh they were both defendants, 


J., (Mockarjee, J., Hubitante) that 
bas 


Jackson, J.—'IHI& was a suit to recover 
from the defendants the amount of purchase- 
money paid by the plaintiff fora pnutnee 
talook at a sale held ander the provistons of 
Regulation VII of 1819. The defendants 
Were both the zemindar who put up the 
putnes to sale aud the defaulting putneedar, 
who had eaoh received a portion of the pure 
chase-money. The plaintiff alleged that the 


result of a subsequent snit by a uelghbour- ` 


ing putneedar was to set aside the pütnes 
sale, and that he was acoordingly entitled 
under Section 14 Regulation VIL of 1819 
to recover the purohase-money. 


Both Courts hare deoreed to the plaintiff 
as against cach defendam: the proportionate 
share which each obtséned, and against the 
somimiar have further deareed the costs «ud 
expenses which the plaintiff imcurred. The 
defaulting putneedar does not appeal. Bat 
the semindar has preferred tht, special ap- 
peal. On bis behalf, it is alleged that, the ° 
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It was argued by Baboo Romesh Chunder 
Mitter that a purchaser ata putuee sale is 
in the same position ds a purchaser at a Civil 
Üourt execution sale. “Bat I cannot conour 
in this view, In the latter ease, only the 
rights of. the judgment-debtor are under the 
law puteup to salo, and the purchaser «nkes 
his chance as to what thosg rights are. In 
the former case, the law gives the zemindar 
a special speedy mode of recovering «hig 
rents by putting up the putnee for sale. 
And Section 14 Regulation VIII of 1819 
was enacted making the semindar responsi- 
ble for his acta, and liable for all dam 

if the sale is set aside “ on any ground." 


fus: Coage b und upon the evidenoe that 
d to have been passed 
setting aside the putnee sale was obtained 
through the fraud and collusion of the pre 
sent plaintiff, and that the Judge has taken 
no notice of thess circumstances, and that if 
this is a ecorrect finding the plaintiff will 
fot be entitled to recover. Tho following 
ia the finding of the firat Court alluded to in 
the argument, 


e ‘ The ez-putneedar instituted an action 
“to set aside the auction-sale, but thinking 
" that the sale was held legally and he 
“would not be able to get it reversed, 
" caused a fuit to be instituted, whether 
“legally or illegally, by a third party on 
** the allegation that the said . putnee tnlook 
"^ sppertained to some other mehal, and then 
* caused the putnee sale to be set aside and 
“also allowed the suit instituted by, himself 
* to be dismissed for default—henoe it can 
“be strongly inferred that the ex-talook- 
" dar colluded with the plaintiff Ohunder 
* Monee.” 


Then it was nrgued that a zemindar mak- 
ing such a sale is in the same position as if ha 
had made private sale, I think he is in 
much the same position, but there is the 
apecial provision of Section 14 Regnlation 
VIL of 1819 which is applicable to him if 
the sale is set aside, whereas there is no 
direct statute law applicable to a private 
sale. But even taking this view of the law, 
nud supposing that this was a private sale, 
if the zemindar had sold to the pleintiff a 
putnee which contains no lands, the plaintiff 
is entitled to recover the consideration which 
he paid for the purchase. Tho semindar in 
such a sale guarantees to the purchaser that 
he is selling a putnee, which is to be found, 
and nota myth. The plaintiff might, I think, 
Have in the former suit asked’ the Court, 
under Section 14 Regulation VIII of 1819, 
to require the semindar to reimburse to him 
the purohaze-money, and the Court, if satis- 
fled that the effect of its decree was to set 
aside.the sale, might under that Regulation 
have passed the order. I am not prepared 
to rule that that order might not have Bpen 
questioned in a subsequent sait. And in 
this suit I think that it is open for determi- 
nation upon. the facta proved by the evidence 
whether the pleintiff shall be reimbursed or 
not, ; For instance, if, as the first Court haa 
found in this case, itis proved that there 
had been an existing’ putnee, and that the 
lands of the monzah which ‘the third pasty 
obtained in the former decree were the amis 
of that putnee, and that the decree obtained 
by the third party: was tho result of fraud 
and collusion between: the purchaser and the, 
third party, the zemindar being ‘defeated by 
their machinatioi, I tink that under such 
circumstances the purchaser cannot recover 
his purchase-money. The purchaser cannot 
obtain any benefit from his own fraud—suoh 


The question be(óre us is, how far such a 
finding would affect the distinct provis[pns 
of Section 14 Regulation VIII of 1819. 
The finding in the first plaoe is directly 
against the finding of fact arrived at in the 
former suit. But the issuer on that fact is 
open to determination as between the pre- 
sent plaintiff and defendant, because although 
both were parties to the former suit they 
were both defendants in it. On that occa- 
aion on the sult of a third party it was de- 
oided that the mousah the putnee of which 
had been sold belonged to another putnee, 
the result admittedly belng that no lands re- 
mained to form the putnee which was sold, 
li is said that this was virtual setting aside 
of the sale. It has been argued before us, 
(that this did not amount to a setting aside’ 
of the sale. It is truethat-the sale is so far; 

ioi set aside, that if the purchaser oould; 
find out any other lands as belonging to the: 
puinee he would still be entitled to them. 
Bat it seems to be not denied that there are 
now no longer any lands belonging to this 
‘putnee. If this was a correct determiuation, . 
“the zemindar put "up for sa]o a putnee which, 
| ‘contained no lande,’ J think thata zemindar: 
w mho puts up for salas putnee uhder Regola- 
tion VIL of 1819 gharanteas to tpe pur-' 
chaser that there are some lands apper-| 

F wining to theeputnee and that if it turns ont 
that there are no such lands, that there is in: 
fact ho such,*putnes, the purchaser will bo| fraud will take *tho casa out of thejaw. I 
‘entitled to recover his purcluse-money. would -therefore remand thiv oase-to the 


LI Q* 








finding on the question of fraud, 


Judge for 
Costs of this 


and for redetermination. 
appeal to be costs in thé snit, 


Mookerjee, J.—I would alao remand this 
case for re-decision, It appears that the 
plaihtiff was a purchaser ata salo held at 
the fnstanoe of the defendant, Khelut Chun- 
der Ghose, unde? Regulation VIII of 1819, 
—who was &n auction purchaser of «he 
xemindaree. Plaintiff having purchased the 
putnee was in possession thereof when a 
suit was brought by one Chunder Monee 
claiming the mousah which comprised the 
pe&ínee talook, as a mouzah included in her 
putnes. ‘This suit was decreed in favor of 
Ohunder Monee in the presence of Khelut 
Chunder and the plaintiff in this case. 


Plaintiff having thus lost the putnee brings 
this suit against the zemindar and the de- 
faulting putneedar Buloram Dass for a re- 
fund of the purchase-money paid by him, 
with other charges incurred for perfecting 
the purchase aforesaid, with interest. 


The defendant Khelut Chunder denied 
his liability, stated he had not received any| 
portion of the sale proceeds, and pleaded 
that the plaintiff in collusion with the 8rd! 
party, namely, Chunder Monee, obtained & 
decree, and that therefore the plaintiff should 
not be allowed to benefit by his own fraud. 
Khelut Chander alleged that he was an ano- 
tion-purchaser of the szemindaree in 1267, 
B. 8.; that he found there was a putnee 
reoorded in his sheristah in the name of the 
defaulter, and finding that the putneedar 
had defaulted, he had sued him under the 
provisions of Regulation VIII of 1819 and, 
caused the sale of the putnee, The plaint- 
ifffwas the purchaser, who Ueing the son of 
the dur-putneedar of this mouxah, had made, 
the purchase with his eyes open and cannot 
now seek to recover the money he paid. 


———— 


—— 


. The Court of first instanco was of Opi- 
nion that the defendant Khelat Chunder 
throughout acted bond fide. He was a new 
cqmer to the estate, and being unacquainted 
with the cifoumstances of the case could 
not effeotully meet the claim of Ohunder 
Monee. The Court also held that the plaint- 
iff was only a nominal purchaser; the real 
person who purchased was the father of the 
plaintiff who was ia possession of this pro- 
perty as a dur-putneedar and who was ac- 
quainted with all the particplars of . this 
putnee, but who, instead of assisting the de- 
fendant.Khelut Chunder, r@ther assisted the 
plaintiff Ohumder Moneo ; and that both the 
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son and father “ devoted 
i. e., made every p=eav 
set aside in ordet > Sto enjo 





ir attention” ° 
gd the salè » 
this mouzah 
as rent-free,” The Subordinate Judge, there- 
fore, was decidedly of opinion thet the 
plaintiff is guilty of fraud while thé defend- 
ant acted in perfect good faith throughout. 
He however gave a decree against the de- 
fendant Khelat Ohunder fora portion of the 
claim, as he was of opinion that the law left 
him pgrheps no option in the matter. He 
says—'' The sale having been set aside, the 
* auotion-purchaser is of course entitled to 
* get back the purchase-money : ho has 
'* suffered a loss to the amount of the stamp- 
‘‘ duty: of the bynamah ; he is also entitled 
‘f to get the interest dn the same and what- 
‘ever he has paid in as rent to the zemin- 
** dar." 


On appeal, the Judge of Sylhet confirm- 
ed this deorge. He takes no notice of the 
faot found by the Couré below as to whether 
the plaintiff is guilty of any fraud or not, 
buf in a very short decision upholds the 
decree of the Court below, simply stating 
“ that the sale having been set aside, plaint- 
‘iff is entitled to get back the money he 
* Paid with interest.” He also states ‘rt 
“ may be that appellant acted in good faith, 
“but that ıs no reason why the plaintiff 
‘“shoald suffer loss aud appellant gain."" 


Against this decision, the defendant ap- 
peals specially and. urges that the Judge 
ought to have inquired as to whether the 
plaintiff was in fraud with Chunder Monee, 
for if he is so there can be no doubs that 
he will not be allowed to succeed. It is also 
urged that in a sale held under Regulation 
VII of 1819 the zemindar guarautees no- 
thing but merely sells the right and title of 
the defaulting putneedar,—and that if the 
purchaser without any inquiry makes a pur- 
chase of a property which the vendor sells ' 
in good faith believing the property to Qe 
his own, the rule of caveat emptor applies 
and the purchaser should not be slowed to 
recover back the parchase-monvy. 


We are referred to a decision of the Fall 
Bench reported in the XII Weekly 
porter, page 8, Fall Benoh Rulings, wherein 
the leagned Judges have held that a pyr- ° 
chaser in a sale in ution of a débree 
cannot recover baal his purchase-mpney 
when a third party succeeds jn establishi 
his title to the property, unless there is iad NC 
or mis-representatign on the part of ‘the 
decree-holder, MUN 
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. Lam ngta 


E | sure that a xemindar pro- 
curing a sale 


] his putnee for arreafs under 

ihe provisions of Regulation VIII of 1819, 
gunranteés 2 title in the defaulting putnee- 
i. Tts said that Clanse I Section 14 
gulatioü VIII of 1819 applies t the 
caso, “I sin extremely doubtful phat it does. 
[t appears to me that the Clause aforesaid 
applies to cases in which the object of the 
suit is to set aside the putnee sale, Though 
the Section doés not distinctly speak ' of the 
@ofaulting talookder, yet from the context 
and from the use of the words “Tt shall 
however be competent to any party desirous 
of contestin the right of the semindar to 
make the salt Ac. to sue the semindar for 
the reversal of the same," and then again 
* upon deoree passing for reversal of: the 


. sale," it appears to me that the Clause in 


question contemplates suits by the defaulting 
talookdar aloje, whether’ on ‘thé grount of 
there having been no arrears due or for in- 
formality and irregularity -in the condiot 
‘of the’ sale or the due service and publica- 
tion of the processes required in conducting 
‘it. ‘Tha words -of this ‘Seotion are indeed! 
large eno&gh, but I think that they do not| 
contemplate any other person than the'Ye-| 
faulter. > Tur zum nS LE. WE Ra 

Legally and strictly speaking, the snit! 
brought' by Chander Monée was not a'buit 
'brdught to contest the right of the setin- 
‘dar, Khdluf" Churnder, to make’ a sald; nor 
"Was {t'a Suit to' set aside thé" putnee* salé to 
the plaintiff; and the decree ‘in favor of 
'Ohürder Monéd is hot & decree reversing the 


sal of “thé putned 'tenür&. The ffeot, |- 


‘however, in this’ particular case, is "that 
thd plaintiff has Jost all ‘the’ lends com- 

rised'1n His putnee, but this is, I apprehend, 
An" hocident. ' Suppose that’ the shit” of 
"Chunder Moned was' for a fdw béegahs'of 
Ahd'And he'hid suóbeeded in ‘getting a db- 
“cree fór them;'it Would not an" could not be 
contended that tbe "'effeot of auch ‘a ‘decrée 


"Wb to'Enp aside the sále of the talook. The j, 


, Court in that case would not havé been com- 


) 
% 


tto award to'thd puréhüser the’ refund 
‘of any ‘portion of the ' uréHasb-mbney paid 


'by'him'or "C Tádeninify him: agiinat any loss |. 


"at*XDo'chargé'of"th zeminda? ‘or’ persos at 
'wbose suit thé sale may have beer made. 
Thy words '4 any Morty’ and “anh öter 
ground” go not poiss clearly ‘to ea ‘third 
parfy who bas ng interest or right whitever 


f° act aside the*putnee sale, but who gues to ob- 


tal possession of the lands comprised in the 
ak as laryfs to which he, is entitled as 
longing tq his estate. Similarly, we find or 
>. "i o . 


\ 
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person used at the end of the ,Olanse in the 
Section aforesaid; after.the word semindar. 
It is not st all-clear who that person means, 
for under Section 8 of that enactment none 
buf zemindars can apply for the Bale of a 
pütn&e tenuté, Te 1 0 

Yn Clause 4 Seotion 8. of Regulation VIL 
of 1825, which was the law ‘for thè- sale of 
immoveable properties before the enactment 
of Act VIII of 1859, we also find the 
words " whenever /&  püblio: sale may 
be set aside as invalid under the pre- 
ceding clause ór on: any ‘account what- 
ever, and no collusion ‘or fraud shall ag- 
pear on the’ part of the purchaser, he shall be 
entitléd-td receive back his purchaso-money ;" 
butit has now^been rnled, and anotboritative- 
ly ruled, that the Clause in question as well 
as Section'258:of Act VIII of 1859 refer to 
cases In which the sale is set aside in a sum- 
mary way for irregularities, &c., in conduct- 
ing the sale, i 

I wish, however, to pass no decided opi- 
nioń as to whether, if a £amindar sells a put- 
nee bond fídé belleving the defaulting put- 
needar was ihe proprietor of it, the rule of 
caveat emptor would apply or not. It fs 
not- now necessary to give any opinion at 
‘all on the question, - 

I perfectly agree wjth my learned ool- 
Dog afe 5 bh ods dof = z 4 
league that'the case should be remanded to 
the J udga to Hind whether cr no the plaintiff 
ot his fatlier (if the plaintiff is proved to be 
‘nobody else than a benameedar for his father) 
Urs eve ko I n. 

was in frau 
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and collusion with Chunder 
Monea and had been instrumental in pro- 
curing the decree in favor of him. If Wits 
issue of fact is decided by the Court below 
In favor of the defendant, I apprehend he 
would be out of Court ; as no Court of Justice 
would then pe dlaposed to assist him ín re- 
covering the amount of the ‘purchade-money 
on a cause of action brought about by him 
in'fraud of the defendant, No man should 
be allowed to bénefié by his own wrong or 
fraud, and if the plaintiff ia found to have» 
colluded with Ohundér, Monee in *defraud- 
‘ing thé defendant, lie should nol" ba allowed 
to sae the xemindar for a refund of the 
pga 





The 4th July 1871. 


PPeseni : 
The Hon’ble G. Loch and Dwarkanath 
. Mitter, Judges. . 


Act VIII (B. ©.) of 1669—Intervenor 
" —District Judge—Appeal. ° 


Oase No. 247 of 1871. 


Special Appeal from a dips d pgs by 

‘the Subordinate Judge of Rajshahye, 
dated the 13th December 1870, affirming 
a decision of the Moonsiff of that Dis- 
trict, dated the 9th August 1870. 


Issur Chander Bein and others (Plaintiffs) 
Appellants, 


vertus 


Bipeen Beharee Roy and others (Defend- 
ants) Respondents. 


Baboo Mohinee Mohun Hoy for Appellante., 
Baboo Romesh Chunder Mitter for -Be 


spondenta, 
It is not to addit an intervenor In a rent 
galt under Act (Sengal Oode) of 1869, if his in- 


terest cannot be injured by a decree therein. 
The words “ District Judge” in Section 102 Act VIII 


, (Bengal Code) of 1869 mean the Judge of the District, 


and not any Subordinate Judge to whom the case 


mero ee there- 
fore lies under that in a oase by a Sub- 
ordinate Judge. 


The following order was made in this case 
in the first instance :— 


Lock, J.—I this case, the plaintiff sues 
to recover rent under & kubooleut' given by 
the defendant, and the only question to be 
tried ia whether the defendant did or did 
not give that kubooleut. If itis found that 
he did so, the plaintiff will be entitled to a 
decree. We do not think that this case has 
been properly tried. The Lower Appellate 
Oourthasgoneatgreatlength intothequeetion 
whether a third party can be admitted in 
suits for rent under Act VIII of 1869, 
Bengal Vode, as an intenyenor, and, having 
disposed of that ‘point, it goes on to find 
that this kubooleut hai been collusively ob- 
tained ; but it does not properly find en the 
evidence whether that waor was not the 
case, mamely, whether or not the defendant 

usd in reality exoouted the kubcoleut, 


We may observe that 
which it is not ftecessary to ‘admit the in- 


ifa caso in 


tervenor. His interest could not under any 
circumstance be injured by a decree in th 
present suit between tho plaintiff and the 
defendant. We may further remark that 
the intervenor does not aay that he Is in 
receipt of rent from the defendant; he 
merely alleges that he is the real .proprietor 
and ip possession of the julkur of which the 
rent 18 claimed by the plaintiff. E 

We think, therefore, that the ease most 
be remanded to the Lower Appellate Court 
for trial with referenoe to the above remarks. 
Costs to follow the result. 


The final order in the oase was os 
follows :— 


Loch, J.-4-On this case again coming on 
this day for hearing, the only objection 
taken by the respondent is that under the 
provisions of Section 102 Aot VIII of 
1869, Bengal Coda, no special appeal in this 
case would lie to this Court, The words of 
that Section are as follow :—'' Nothing in 
“this Act contained shall be deemed to 
“confer any power of appeal in any auit 
“ tried and decided byee District Judge ori- 
‘ginally or in appeal, if the amount sued for 
* or the value of the property claimed, does 
“ not exceed one hundred rupees, in which 
‘sult g question of right to enhance or vary 
“ the rent of a ryot or tenant or any ques- 
“tion relating to a title to land or to some 
“Interest in land as between parties having 
“conflicting claims thereto has not been 
“determined by the judgment.” In this 
case, ihe judgment appealed against was 
passed by the Subordinate Judge to whom 
the case had been transferred. We think 
that the words “ District Judge" in tha 
above Section can mean, and are only in- 
tended to mean, the Judge of the Distritt, 
and not sny Subordinate Judge to whom 
cases might be transferred for disposal. The 
Legislature intended that where cases under 
one hundred rupees were tried either ori- 
ginally or in appeal by the District Judge 
and where no question of right or titles or 
inferest in land is adjudicated upon, the 
judgment of the District Jydge in auch , 
cases ghould be final, "ds 


We think, therefore, that the judgmen 
passed by us in this case on the 2nd Tone N 
last must stand, and the must ba re- 
manded for re-trial in acoordakce with the 
directions contained in that judgment . 

e r i 
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e ‘Ro 4th July 1871. 


Present: 


The Hqn'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Zemindar—Trespasser. , 
Casos Nos. 225 to 229 of 1871. 


Special Appeals from a decision passed by 
the Judge of Dacca, dated the 8th De- 
cember 1870, affirming a decision of the 

' Moonsiff of Manickgunge, dated the 15th 
July 1870. ° 


Shaikh Hemalee and others (Defendants) 
Appellants, 


vc0rIWS 


Kumla Kant Banerjee and another (Plaint- 
iffs) Respondents. 


Baboo Nullit Chunder Sein for Appel- 
lants. 


Baboos Kales Mohun Doss and Doorga 
Mohun Doss for Respondents. 


A xemindar cannot compel a trespasser on his land 
te become his ryot and execute & kubooleut in his favor, 
and the fact that the zemindar has obtained a monsy- 
decree under Section 15 Aot XIV of 1850 against a 
person does not entitle him to treat such person either 


as a trespaseer or a ryot on his land, 
e e 
, Mookerjee, J.—I au clearly of opinion 
~ that these &ppeals should be allowed with 
Costs, . xe 
S The plaintfffs instituted these suits to 
obtain kubooleuta from the defendants. The 
. defendants Head that they are not, and never 
ware, the tenants of the plaintiffs and that 
. * ; 9 . 
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.| there never existed any relationship of land- 


lord and tenant between them. 


It appears that the plaintiffs had, ere this, 
sued these defendants as well as one Juggut 
Bundhoo Roy for possession of certain nds , 
under the provisions of Section 15* Act 
XIV of 1859 and had suoceeded in obtain- 
ing possessory decrees against Jnggut Bun- 
dhoo, In those suits, the present defendants 
were treated by the plaintiffs, along with 
Juggut Bundhoo, as trespassers on hie land. 
After obtaining deorees against Juggut Bun- 
dhoo, the plaintiffs have now sued the de- 
fendants for kubooleuts. 


I think that the plaintiffs have no right 
to compel the defendants to execute kuboo- 
leut in their favor unless and until they 
prove that the relation of landlord and 
tenant subsists among them. I do not see 
how a zemindar can compel a trespasser on 
his lands to become his ryot and execute a 
lease in his favor. The defendants deny 
they are his ryots and contend that no rela- 
tionship of landlord gnd tenant ever existed 
between them. Itis no part of the plaint- 
iffs’ came that there was any such relation 
between them, but it is contended that inas- 
much as the plaintiffs have obtained a de- 
cree for possession, though a summary one, 
that that entitles them, the plaintiffs, either 
to treat the defendants as trespassers or as 
ryots on their land. I am not aware that 
by any law a trespasser can be oonverted 
into a tenant at the mere will of the zemin- 
dar and against that of the person who is 
sought to be made a tenant. A serles of 
decisions of this Court have held that the 
relation of landlord and tenant constitutes 
the basis of the jurisdiction of the Oollétor 
in regard to suits under Section 28 of Act 
X of 1859. 


The lower Courts were of opinion that 
“ as appellants (the defendants in this case) 
* were parties to the summary sult for pos- 
“ session and the respondent was successful 
‘Cin that suit and took possession by pro- 
* olamation, that for the purp of the 
present suit, it must be held that the rela- 
** tionship exista." 


I would rather think that the faot of the 
plaintiffs having aped the defendants in the 
suit under Section 16 6f Aot XIV of 1869 
is a strong piece of evidence to show that 
they were net the ryots of the plaintiffs, but 
were trespassegs on his land. Indeed, it is 
admitted before us by the pleadep for the 
respondent that jho defindants were placed 

v. 
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upon the land by uggut Bundhog after he 
had dispossessed the “plaintiffs and that no 
rent has ever beef realized by his client 
from these defendants. 


Woder these ciroumstances, I am of opi- 


. nion that the present suit for kuboolefits must 


fail. The &dmifeion of the pleader for the 
respondent renders it quite unnecessary to 
remand this case, for there is no evidence in 
the record to show that the relationship 
exists. 


iaa 


The suit. of . the plaintiff . will. be dis- 
ci and the special appeal decreed with 
all costs. 


Jackson, J. —] eonour. 





The bth July 1871. 
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, Present: 
/ 
"hy 


"HL gus — veo a AQ 
The Hon'ble E. Jackson and Onoocool 


‘haa Vi c NH an G 
Obunder Mookeree, Judges, 


Omission by Court—Duiy of Ploader. 


property. 


Rulings. [Vol XVI. 
1 


Where a Judge has omitted to try f poin? which was 
urged before him, it fk the duty of Pleadem after 
the decision, to point out the Judge the omission, and, 
if necessary, an application for review may be filed. 

. 


Jackson, J.—THe ground of apeoial ap- 
peal in this case is that the Judge has given 
no opinion upon the allegation put forward 
by the defendant, whioh, if proved, would 
have ,caused. the plaintiff ’a.. suit to be dis- 
missed, unless he was willing to pay down 
the amount of the money which the defend- 
ant admits : paid for the disputed land. 
The defendant’s allegation was that he pur- 
chased this land at the requesteof the plain- 
tiff, and that he was indqoed to do so pn a 
verbal agreement thai tho plaintiff would 
pay the,amonnt of, the pyrehase-money and 
the defendant woüld then re-convey the 


e 
This point is alluded to by the. firat Court 
in its decision, although there is no direct 


jasno on it: , ajladed the 
statement of i* p» Sr ub eodd b the 
Judge. But no decision was. oka on it 


by, the Judge. It is one of the points of 
special appeal before ys, and the pleader 
who argued the case before the Judge has 
certified that the point was urged befóre the 
Judge, but that there was.no.deciaion upon 


| it. This may have happened, through mis- 


Case No. 238 of 1871. 


Special Appeal pom a decision passed m 
the Judge of Tipperah, dated the 25th 
November 1870, affirming a decision, of 
tha Subordinate Judge of that District, 
dated the 24th Maroh 1870. 

Gouna FO 


Hussun Ali Chowdhry and others (De- 
fendants) Appellants, 


A versus. 
e 


= 
At. Sard : 


Nusiiróoddeón and others (Plaintiffs) 
Respondents. 


a i k^ Ho. p DU Y e eor ut 
Baboos Nullit Chader Sein and Huree 
Mokun Chuckerbuity for Appellants. 


t al D 


"Baboon Doorga Hokun Dose and Rebutty 
Ghura Banerjee fex Respondents, 


P V 


take. The Judge is generally so very care- 
ful in his decisions that we have some hesi- 
tation upon the point, : But as the, case. has 
been admitted to special appeal, and as it 
seems important that this question should be 
decided, and as that is the turning point of 
the Whole. case, every thing else appearing 
to be admitted, we think we must remand 
this case to the Judge for a decision on this 
point. 

We would mention that on future occa- 
sions, when:a point is, urged, before , 
Judge, and the Judge has omitted to try it, 
it is the duty of the vakeel who uyged that 


‘| point -before the Judge to go befora him 
‘| after the , decision, and to point out to him 


that he has omitted to decide the ` point 1f 
necessary, an application for review may be 
filed. The Judge can then determine tRat . 
point and pass orders je it. The, parties 

ought hot, because of Buch a mistake, te, be 
driven'to a special appeal and put tq. un- 
necessary trouble and expense-on a in 
‘which oan be easily rectifled "by the Court 


below. ` 
We shall make no order abot | the posts of. 
thig appeal, ee 
/ 
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" dub say ]e?t. 
The Hon’ble G. Loeb and Dwarkanath 


Mitter, udges. 


he Ge ay wh ow 


db 
Revival of auit—Motice to opposite 
party. 


1n th the matter 0 
Hoto Moltun Mookerjee, Petitioner, 


~ UJ aa sa ^-^ 


TOT ius 


io roe dg sy aul 


Mohendrénath Ghose, O Opposite Party. 
Babod Amd en; ed Gosdl for Peti 


No clie for p Party. 


cx Sioni Xu ier Ta TE 


ti this 
d ds qu by RN nis 
dot, aside “ah e 


leqtor Hm Diém 


a by, ài 
M Es Haro, Bas 
i m ji art t "pn E 


Y jo oner, who h 
? 


la-7.« 


PF 
, decree ú Ainst thi x Pu 
y EL ti Be e Sj 
Nuit 5a pe 


ou a qii Mr pr Ant. C CN apis 
ett ager 


cation. The Depi “oa estor nm Bo 


Galiéd Upon for ‘an e cpldnatton; fnd Lö "has 
slated we fllowk:—“<This base whe firki 
t déoredd ‘dk-parte. In e exéohtion, whidb 


* wis sted out (rim tHe. Moonsifl’s Court 
‘after the transfer" of Act K osios to thé 
“ Civil Courts, the defendant &ppeared and 
p presented a petition to the Modnsiff onder 

f Sbotion 68 of Act-X of 1859. Tub Moon- 
“ aif forparded thè petition ‘to this "Cour, 
is before whióh the defendant was duly ex- 
“amined, aud this Odurt being satisfléd of 
“the noh-serrice ‘Uf summons on the dė- 
“fendant às well as of failhre of-justlce in 
* his behalf, admitted the petition dude di- 
* rected a revival of the’tase under Section 

“mS of Aœ X. Phe Court ‘then*fixed a 
“ date’ for ght hearinglof this case amd issü- 
“ of notices to both parties to attend in the 

same manner ab if it , were pde an 
“original, hearing of the ,case," Further 
o ike Dapugy, Oollecto?, says :—'* The uu- 
"e d run submits most MR ly thas 
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“no duch notice is required by law to bà 
^ given, and that the order in conkequence 
* was not illegal as @lleged, The enquiry 


“ held at this stage of the proceedi was 
to ascertain simply whether the pug 


|“ was duly served -upon the applicant for" 


" revival, aud justice failed for his non-apr 
“ pearance, of which the due reason he was 
“to adduce before the Court. The law, as 
“ the undersigned humbly submits, does not 
“ contemplate:that any motloe is to be given 
“ to the opposite party to attend at this en- 
“quiry. It merely provides that no dooree 
‘(meaning the ezx-parts decree) is tobe 
“ reversed or altered without notice to 
t the decree-halder; a procedure evidently 
' intended to be taken after the revival 
“is admitted and a rehearing held 
“on the merits ; vide concluding part of 
^ Seotion 58 Act X of 1869. The re-hear- 
* ing in this oase whioh followed auch ret 
“ vival was held in the presence of both 
^ parties, of which a dae notice was already 
“ served on the appéllant.’’ 


Now, looking at.the provisions of Section 
$8 of Act X of 1859, we find chat in all 
gases, decided eg-parte, if the party against 
whom judgrient has been given.ehail appear, 
either in person or by agent, if a plaintiff, 
within flfieen days "roin the- date of the 
Collector's order, aud, if a defendant, within 
fifteen days after any process for eifforoing 
the judgment lras been executed, or at any 
earlier period, and shall show good and sof- 
floient cause for his previvus non-appearanoo, 
and shall satisfy the Collector that there has 
been afailure of jüstite, tlie Collector may, 
upon such terms aud donditions as to i8, 
or otherwise, as he may think proper, re- 
vive thb whit and alter or ré&cind the decrób 
according to the justice of the case ; but 
no deoree shall be reversed or altered vith- 
out ed ee the adverée party 
to appear gard in a rt of it. 
We think“ e. Deputy Gallüeióe is 
Wrong in his view of the law when he says; 

« The enquiry | hel | ai this stage. of! the Em 
: “ poeding was to ascertain simply heir 

“the ‘summons was duly served upon the 
‘applicant for revival, and justice failed 
“from his non-appéárance." It is some 
thing more ihan,:hat It is asking the 
Court to revive a suit, aud by that revival 
virtually putting the sult In the same posi- 
tions as it wus before, and setting aside the 
decree originally passed. It is true that 
when a case is once revived, and @ridence 
15 heard, the fore decree may be affirmed | j 


-— 
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but the very act of reviving the sult has the 
effect ot setting asides the deoree alread T 
passel and of opening out the queetio 
which was at issue between the parties. 
And, therefore we think that before a eult 
` min E revived, notice should be served upon 
the opposite party to appear in support of 
the decree as.originally made ; for it is quite 
possible that tbe party may be able to ad- 
duce evidence sufficient to shew that sum- 
mons bad been regularly and properly eerv- 
ed upon the defendant, and that the ap- 
plication to revive the suit is not made on 
sudh good and sufficient cause as to induce 
the Court to act under the provisions of this 
Section ; and we may observe further that it 
is opposed to general principles of justice that 
any order paseed by a Oourt should be set 
aside simply on the application of one party 
without giving due notioe to the other party 
to appear and support it, and that the decree- 
bolder has as much right to produce evi- 
denoe in support of the service of notice as 
he has to produce evidenoe in support of 
any other part of a casg. 

As no one appears to oppose this rule, 
itis made absolute and the order of the 
Deputy Collector is set aside with costs, 
which we assess at one gold mohar. 


Miter; J.—I conoug, 





The [9th April 1871. 
Present: 


The Hon'ble E. Jackson and Onoocool 
p Chander Mookerjee, Judges. 


Section 93 Act XI of 1859—?Pur.- 
chase by  oo-proprietor — Incum- 
brances. 


Case-No, 2215 of 1870. 


‘Special Appeal from a decision passed 

xod t5 TipperaA, dated the nA 
June 1870, affirming a decision of the 
Subordinate Judge of that District, dated 
the 17th November 1569. 


Mahomed Gexee Chowdlery (one of the De- 
fendants) Appellant, 


. e 
versus 


1 e 
Poaree? Mohgn Mookerjee (Plaintiff) and 
hers (Defendantg) Respondents, 


e 
a % 
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Baboos Kallee Mokun Dass apd Rash Be- 
haree Ghose for Appellant. ° 


Baboos Unnoda Pershad Banerjee and 
Chunder Madkub Ghose for Respondents. 
Any oo-propríeor purchasing an estate sold for arrears 


of Government revenue repurchases it subject to all 
ineumbranoes existing at the time of sale, eren H ths 


purchaser 1s 1 non-defaulting proprietor and the tnoum— 


brances were made by defaulting proprietors. 


Buch co-propri&or so purehasing is in the same posi- 
tion whether ho purchases benames through a third 
party, or purohases it fram the third party after the 
letter has purchased it for himself. 


Jackson, J.—TuHa plaintiff in this ocase 
sued to recoypr possession of certain talookee 
rights in certain mouxshs in pergunnah Ha- 
moabad, which had formerly been in the pos- 
session of his vendors Ashruf and Ekram- 
ooddeen, but from which they had been 


disposseased in consequence of a sale for’ 


arrears of Government revenue, at which, 


it Was alleged, that the defendant Mahomed | 


Garee, one of the former co-proprietors ‘of 
the estate, re-purchased the whole estate in 
benamee. It was alleged that under these 
circumstances, these talookee rights, though 
they were obtained from one of the oo-pro- 
prietors, and not from the defendant Mabo- 
med Gaseo, were not invalidated by the sale 
and that the plaintiff was accordingly enti- 
tled to recover those righta. 


There was in the first place an allegation 
on the part of the defendant that the pur- 
chase which was in the name of Mr. Delanny, 
was not made benamee for him, and there 
has been an argument in thie Court that the 
grounds upon which both the Courts have 
oome to the conclasion that such purchase 
had been benamee are not sufficient in law. 
Bat it is unneoeesary to look these 
grounds, because under Section 58 Aot XI 
of 1859 the very fact that Mahomed  Gazee 
was formerly a oo-proprietor and had subse- 
quently re-purohased this property, is sufi- 
eleg: to bring him within the purview eof 
that law, under which it is declared that 
such pttrchase is made subject te all the in- 
cumbrances existing m the time of sale. 

Another answer on the part of the defènd- 
ant was that the vendors df the present 
plaintiff had surrendered their talookee 
rights by taking an ijardaree\lease sabse-. 
quent to the sale, And another pots has 

. 5 [a e^ cc 
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been arftued before us, vis., that under Beo- 


. tion 58 Act XI of 1859, only the incum- 


e 


S 


branees of the purchasing proprietor are to 
be respected and not the incumbrances made 
by th@ defaulting proprietor. Both the 
lower Ogurts have gone into the question 
on the fact of the ijardaree lease subsequent- 
ly taken by the plaintiffs vendors, and have 
come to the conclusion that the plaintiffs 
rights now claimed will not be affqoted by 
any such lease. Looking to all the facts of 
the case, it is extremely probable, as the 
lower Court has found, nay we may say that 
it is evident, that those subsequent arrange- 
ments were entered into because it was 
supposed that a sale for arrears of revenue 
had taken place, and that Mr. Delanny was 
the real purchaser at that sale. There seems 
to be no ground whatever for believing that if 
the plaintiffs vendors had known that this 
„was a benames purchase forne of the de- 
faulting proprietors, they would have sur- 
rendered their talookee rights for rights of 
a lower class. It is said that the Judge has 
decided this point although it, was not dis- 
tinotly urged, the allegation of the plaintiff 
being the denial of the execution of ethis 
jjardaree lease, and it was the business of the 
Judge to have sent down this point as to 
whether the lease had been executed or not 
for trial by the lower Court, or the Judge 
should have himself tried the point and al- 
lowed evidence te be adduced by the parties. 
If it had been necessary to try that point, the 
Judge would have been bound to fix an issue. 
Bat it is clear that the Judge was of opinion 
that even admitting the ijarah lease to have 
been executed, still the plaintiffs rights had 
not been injured thereby ; that the talookee 
lease which existed before the sale still exist- 
ed after the sale, looking to the circumstances 
under which the sale took place. 


Then we come to the last and final point. 
gamely, whether looking to the terms of 
Section 58 Act XI of 1859, this talookee 
lease, ewon if it be the case that it was a 
lease granted by some of the defaulting pro- 
prietors can, under those circumstances, 
stand. The words of Section 58 are very dis- 
tinct : they do not say that where of three oo- 
proprietors of an estate two default and one 
pays up his shares, jhat if the non-defaulting 
préprietor phrobases the estate, he p 
it free from all incumbrances made by the 
non-defaulting proprietor. On the contrary, 
the words are very distinct and lay down that 
any*co-propgletor purqhasing an estate re- 
puréhases ifsubject to all the incumbrances. 
In cate, therefore, the re-purchasa by 
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Mahomed Gasse’ was subject to subordinate 


talookee rights of Ashruf and Ekramooddeen 
which the plaintiffs nd'w claim. 


No ground, therefore, in our pane has 
been shown for interfering with the de¥isione 
of the Lower Appellate Court, and we dis- 
miss the appeal with costs 


eMookerjee, J.—I am also of the game 
opinion. The contention raised in this Court 
that the lower Courts were wrong in hold- 
ing that the appellant, Mahomed Gases, 
purchased the zemindaree benamee usin 
the name of Delanny, becomes immateti 
when it is admitted by the appellant that he 
had purchased from Mr. Delanny the pro- 
perty afterwards. It is aleo admitted that 
Mahomed Gazee was one of the proprietors 
of this semindaree before it was sold for 
arrears of Government revenue. The ques- 
tion as to whether the original purchase of 
Delanny was benamee or not becomes of no 
importance when it is-admitted that by a 
purchase from Delanny defendant is now the 
owner of the entire semindaree of which he 
was a co-partner at fhe time of the revenue 
sale. Section 58 Act XI of 1869 is strictly 
and entirely applicable to his case, 


Whether Mahomed Gasee originally pur- 
chased in the name of Delanny for his own 
beneflt, or whether he, Delanny, purchased 
for bimself and then sold to Mahomed Gazeo, 
the rights of that individual would in either 
case be the same, namely, that he would by 
his * purchase acquire the estate subject to 
“ all its incambrances existing at the time 
of sale, and shall not acquire any rights in 
‘í respect to under-tenants or ryote which 
were not possessed by the previous pro- 
* prietor at the time of the sale of the baid 
“ estate.” This contention, therefore, even 
if correct, is wholly unavailing. 


It is next contended by Baboo Kallee 
Mohun Dass that the incumbrance in ques- 
tion having been made by a co-sharer of 
this semindaree, and not by his olfent, the 
appellant, he is not bound to-respect the 
game but can annul it at his pltasure. Theis 
argumentis, I think, unsound.” The law 
distinotly lays down that any “ recorded 
“or unrecorded proprietor or co-partner 
* who may purchase the estate of which he 
* is proprietor or*partaer, or who by re- 
* purohase or otherwise may recover pos- 
“ session of the said estate after it had been 
‘ld for afrears under this Act,” shall 
acqnire the esteéte subject to all its incam- 
brances existing at the time of the sale. It 
does not say subjeed only to all {noumbrances 
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oreated or imposed hy the re-purehasing €0-| 
pariner,: : but hll incumbrahoes existing on the: 
estate at the time ef sale, The rights of 
purehosers, iur d 
to. be very nearly ‘of the same natgre s as the: 
Tights ponferred ¢ On p) iN" ata fale in| 
execution of decrpes of ivjl 
chasers in sales held in executi on of decrees! 
of Givil, Courts as well ns purehasers i in the 
position of Mahomed Gaxeb are both bound: 
"to respect inoumbrances created by "the: 
previous owner and existing at the time! 
"of the sale. This Section ‘appears to me 
to" have been intended for ‘the security 
of under-tenants and ‘ryota, &oc., in oases 
where a co-partner purelínses the xemindare 
‘at the sale or re-purchasee it or nermin 
recovers possession of it from another perso 
who purchased it at the revenue sale. ‘It is 
notdenied that the plaintiffs bad a talookee 
right in the mouzah claimed, and as that 
right existed at the time of the sale the 
defendant Mahomed Gaxee 1 1a bound by l law 
to respect it. 


It is lastly contended that the plaintiffs 
bad given ap their talookee: rights by accept- 
ing an ijarah lease of the mouzah for one 
-year,,and that cqngequently, they have no 
Tight to maintain this actjon for recovery of 
«the talook. The, Coygsts below have, how- 
ever, found thet there is no proof of this 
surrender, and the Lower Appellate Court 
vbolda also that even,if it be conceded that 
ithe plaintiffs accepted, an ijarah lease of the 
-mouszgh, and that that acceptance amounts 
(tO. &. relinquishment of their talookee rights, 
,Btlll,that.-the. lease, was.ereonted not to the 
-defendant Mahomed Gazes but to Mr 
Délanny who was at. the timé believed to bd 
An ,actual', and, dona ide purchaser of this 
remindaree. «The, plaintiffs subsequently 
.fonnd that „Mahomed, Gazeo, was the,rea] 
-parghs rin the name of | Delanny, and | there- 

fore P. laintiffa Bare every right to | fue bim] 
the defendant, for the recovery, of their 
took. If elanny ^ was the real purchaser | 
tlle rights of the plaintiffs | to the _talook’ had 
oe aodemhethér | plaintiffs, relinquished or 
‘pot E apoy was by law ‘armed wish, Y di 
„to get aside. and hold at n gught the ta ookee 
» em of "the plaintiffs. | "Bat I do Vies think | 
ata sarrender ‘of the rights | to Delanny on 

e belief that he whs ' ‘the real pure ager At 
“the revenue | gale ` can ‘avail phe. defendant. 
, When, defendant re- -Parobased he „Was kound 

by. the pera ee w Hans 


ted at the 
“time os the n uld als iw this 
appen] nim. 1 COB M ts, 
9 ^ 
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Present ; 


this Section appear fo me| The Hon'ble E. Jackson and Onooeool 


Chunder Mookerjee, Jédgef" >" 


Fia Beni rena 
eg ánoe—Be dion Lg Age X. af 
Case No 312 of 1871. " 


the Se rdinate Judge of C itta ong, 
dated t 27th January y A, rever ng 
a fieoision of, hat Dis- 
riot, dated i the 8th Morena: 870. 


Alum RRIS (one of the Defend u) 
' “Appellant, ` MM 


e versus 


Abad Ali (Plaintiff) Respondent. 


Special rr Jrom a decision. passed by 


.| Baboo Mohinee Mohun Roy for Appellant. 
` . y t PC ak el phia 


Mr. H. E. Mendies and .Rabogs „Sreenath 
Dass and Aukhil Chunder Sein , for 
ı Respondent, 
One of a number of j 
evict a tenant ‘of’ land which 


Pid Beotion 58 Act XI ERG 
tled 


behalf of the old: propristor is hot: 
i qe ge of the incumbrances 


to remin, by thi old propriota buie tho tao 


Mookerjee, J.—' lBE suit out of which 
‘this appeal has arisen waba gait brought 
by the respondent to eject the defendant 
from a. third share of 14 káneee of land 
comprised in 8 plotë in' the possession of 
the defendant, "The plaintiff states that he 
is a purchaser af a sale for a&rréata’ of 
Government revenue ; that hé has purdhaséd 
phis estate along, with wo other persons, 
and, ‘that therefore his share is one-third of the 
estate. ‚The plaint gives no, information ‘as 
to, what is the oharacter of the eossoesion 
of the defendant. pit, merely | states, in.the 
vagcget, terms possible, thnt the defendant 
is in possession. ; It denies thé right of the 
defendant to , the property and states that 
„heds in. .pogeossion by forog and fraud. - 


The T M pæoor Ali b p eaded chat a 


hé was a ryot on mA an old ry Wy 
had ‘been ' in ‘Dostoasion of these aP 

land ‘from a sty lob ug idi; datu the Pino 
Ashad Ali Was not a bond} de“ p parch 
‘and had not gird all. thet Nights, s o je 
, Suction-purohaser, at 4, sale; for 


4i 
e ia 


: / 


— 


$. 


* 
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fevenue,*ihagnoch as he had purchased 
this patate benamee for Iis grand-mother, 
who was óne of the old proprietors of it; 
that the sale was collusively brought about 
by all the co-sharers in order to get rid of 

e tenures of the old rybts by being able 
as aüction purchaser to eject them or to 
enhance their rent. It was also pleaded 
that the plaintiff, even if-he wasan one-third 
ijmalee share-holder of these plots of land, 
was not in a position to eject a ryot who 

as aryot on behalf of the whole of the 


' proprietors. Abs regards some of the por- 


tions of these plots, it was contended that 
the defendant was a purchaser from oertain 
other old ryots by private sales as well as 
sales held in execution of. decrees of Civil 
Court. 


The first Court dismissed the plaintiffs 
suit, being of opinion that Togking to the 
évidence adduced by the defendant, namely, 
of one Gtish Ohunder Dass, who is one of 
the joint pürchasers of this property, as 
wellas toa copy of à deposition of Ram 
Ohunder Sein, who ib the son of one of 
the old proprietors, Ram Soondur, as also 
from other evidence and the circumstances of 
the case, it wab oloar that the old proprietors 
had caused the sale by withholding the pay- 
ment of revenue due on the estate, and had 

ürchased the property in the names of their 

spective relatives. The Court was also of 
opinion that the defendant had proved by 
sas dit evidence that he was aryot of a 
very lohg standing on these plots of land, 
&ud that the sale was brought about for the 
panpan of getting tid of tha rights of the 
efendant. > 


. Où appeal to the Subordinate Judge, the 
Subordinate Jadge held that the sale oertifi- 
eate proves that the plaintiff purchased the 
batato and that theré was no necessity for en- 
tering into the plea of benamee purchase set 
up by the defendant. The Subordinate Judge 
cohtinube—-''Y et in order to meet the plea it is 
“ obeerved that Grish Chunder Dass, one of 
4 the witnesses examined bythem (defendants) 
"who siso joined the plaintiff in making the 
* anotion-purchase and who is supporting the 
“@efendant’a objections, is an auction-pur- 
u chaser of another proprietor ;" and ns he 
hag given his own Aare in ijarah &nd has 
nothing todo with thé ryota, his testimony 
tantot be accepted. E 


I ` The Subordinate Judge also rejects the 


copy of the deposition of Rem Chander Sein 


.predyoed bythe defendant.  Exclüding all 
this \fidence, he comes to the convlualon '' 
ca X. i 

\ 
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that the benamee purchase had not been 
made out by the plaintiff. - 


The Subordinate Judge also says that the 
defendant has produced pottahs, sale-oertifl- 


cates, dakhillas, kubooleuts and kobalahg but, 


as-they are not verified he does not ¢hink 
that the defendants are éhe ryots of the 
land. - 

ft is contended in specinl appeal thatethe 
Subordinate Judge is wrong in allowing a 
decree to pass in favor of the plaintiff, who, 
according to his own showing and allegation, 
is only an ijmalee proprietor of these lapds 
to the extent of an‘one-third share ; that fhe 
other co-sharers not having joined him, it is 
not in the power of one joint oo-aharer to evict 
a ryot from his holding. *  - * * 
* * + * d " 

We think that tho first objection is fatal 
to the plaintiff's olaim. If the defendant is a 
ryot'of the plaintiff and his co-sharers, as 
appears from the papers filed by the plain- 
tiff himself in this case, and as also appears 
from the sale certificate granted to the de- 
fendant by the Civil Court, and of which fact 
there does not appear to ba the slightest 
doubt, the plaintiff, being one of the joint 
proprietors, cannot eviot the defendant, who 
is a joint tenant of the same land belonging 
to the plaintiff and his co-sharers. This 
point hag been settle? by numerous declaions 
of this Court, and I think that the reasons 
for those decisions are quite oogent and valid. 
According to those decisions, the suit of the 
plaintiff on this plea of the defendant should 
have been thrown out of Court. 

As regards the point,of benamee purchase 
the Subordinate Judge was certainly wrong 
in stating that, there was no necessity for en- 
tering into that plea, for the point was of the 
utmost consequence in this case. If the 
plaintiff was a benamee purchaser on behalf 
of the old proprietor, then under Section 58 
Act XI of 1859 he is not entitled to get 
rid of the incumbrances, created, suffered or 
allowed by the old proprietors to remain 
while they were the proprietors before the 
sale, * * * * 0% s. 5 


* * * * a "e x * 


Jackson, J.—I wholly conour in the judg- 
ment of my learned oolleague. I think that 
on the question of fact as to whether, thid 
defendant was a tenant, the deoisión of the 
Subordinate Judge is direotly at variance 

= 


with all the evidence in the case. * 
o ¢ + : ap 1 * c * + X 
* + + e * * * : + * 


I quite concur with my Jeagned éolleague 
on the point of law that the plaintjff being 


.9 


á - 
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a joint proprietor of the estate, cannot sue Reporta,* Volume III, the fasts of which wa 


to recover one-third of the joint tenure. 
This point has been Taled over and over 
again. As the defendant is a tenant, the 
plaintiffs soit must be dismissed with all 
eost 





The Vth July 1871. 
7 Present : ° 
The Hon’ble H.. V. Bayley and W. Ainslie, 
Judges. 


Oc-sharors—Joint-proporty—Rights., 
Case No. 884 of 1871. 

Special Appeal from a decision passed by 

the Subordinate Judge of Bhaugulpore, 

dated the 81st. January 1871, affirming 


a decision of the Moonsiff of ae, 
dated the 81st August 1870. 


F. H. Holloway (Defendant) Äppallani 
versus 
Mahomed Ali and others (Plaintiffs) 
` Respondents. 

Baboos Hem Chunder Banerjee and Nil 
Madhub Sein for Appellant, 
Moonshee Mahomed Yusoof and Baboo 
Boodh Sein Singh, for Respondents. 


A oo-sharer in landed no right to do 
any thing which alters Send, EEUU alge ae 
perty without the consent af the 

To bulld a factory on such um 
title derived from one oo-sharer wi tha conent ot 
the others, involves an Piae of the rights of 

this infringement 


those oo-sharers, and involves an 
injury. 
Bayley, J.—We think this special appeal 


mug be dismissed as utterly groundless, 


Three pleas have been taken before us :— 
1stly.—That & oo-sharer in landed property 
has aright to do anything (¢.9., to oom- 
menoe a building) which alters the oondi- 
tion of the joint-property, without the con- 
gent of his co-sharers. 


On this point which we UN put in the 
vety worda oj the pleader, if the word “no” 
be prefixed, to word “ right" it will, in the 
exact words, convey the ruling of Mr. Jus- 
tice Louis Jackson and Mr. Justice Glover, 
in a case reported at page 171, Volume X, | apply 
Weekly Reporter. My oolleague, Mr. Jus- 
tice Ainslie, has poifted out to us the above 
decision, which we consider fully disposes of 
the plea taken ; but the pleader for the, ap- 
pellant, Baboo Hem Ohundg: Banerjee, has, 
after a prolonged argument, relied on a case 
reported at fs 


e 
p” s 


ge 68 of the Bengal law! í 


have no hesitation in saying are not the 
facta of this case. That was a case for the 
rent of certain lands attached to a dwelling 
house which the defendant was degmed en- 
titled to hold at an equitable rent, in which 
it was decided that such a suit could not be 
maintained in the Revenue Court, 


Another case reported at page 67, Bengal 
Law Reports,t Volume III, Appendix, has 
eS eee 

* 11 W. R, p. 410. 


+ The 96th May 1869. 
Preset: d 


The Han’ble Str Barnes Peacock, Ki., Ckiqf Justion, and 
the Hon'ble F. A. Glover, Judge. 


Case No. 404 of 1869. 
tke 


passed by the Subordinate 
raga ATE Nopsenber 1868, afirm- 
the Moonsif' of Purea, dated the 14th 
pe olo P NER 
Appellant, 


Rajaram and another (Plaintiffs) Respondents, 
Mr. T. Allen and Baboo Bhowanses Chera Dati for 
Appellant. 


Respondents, 
Peacock, C. J.—Omn wue raised by the Subordinate 
Judge was ^ whether the said land being joint, the de- 
u fendant's erecting a wall of the house over the said 
4 tfoint land is valid, or whether the said wall ought to 
demolished.” Hethenin hls judgm rooeeds 


Baboos Mohesh Chander 
Mitter and Doorga Dass Dutt 


to, 
“ proved that the seid land is oonjointly held by both 
H parties; under these circumstances, the defendant's 
“ ereoting a wall of his house on the conjoint land, 
* without the acoord and consent of the tif, 1s 
fit to be de- 


was to 
to me that even if the de- 
t to build the wall 
«o a case In which a 


It appears to me that this ts a 
rently no injury to the plaintiff: hes been oa 
of the nom and that 


a 


Re 


collab 
Lag! that wall demolished 
tha gah cf his Jalat oo share, that showing that 


onses any injury to the plaintiff. e : BN 
Under these cireumstanoes, I think that the 
al el i Anc aa of e plein 
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'beeu alfo relied upon, batin that case it 
wasesimply held that where two parties 
were the joint owners of land and one of 
them completed the erection of a wall upon 
the lan? without obtaining the consent of 
his co-sharer, the Court would not interfere 
to order the demolition of the wall where 
there was no evidence to shew that injury 
had been done to the co-parcener of the 
builder by its erection. ° 


e This brings us to the second point, whioh 
is that no injury had been caused to the 
plaintiff, 


Now, the, second plea must be considered 
by the light of the ruling cited on the first 
point in support of our decision on that 
point, vis., that & person has no right to do 
anything without the consent of his oo- 
sharers which alters the condition of the 
joint property. To build aefactory only 
upon a title derived from one oco-sharer 
without the consent of the other oco-sharers 
would no doubt involve an infringement of 
the rights of those co-sharers, and this very 
infringement involves an injury. 


We have been pressed with a doctrine of 
law from which, however, wedo not differ, 
which has been r ized so far back as 
the year 1856 in Janokee Dassee's case, vis., 

‘that where a co-paroener stood by and saw 
the completion of a building on the joint 
land commenced without his permission, 
without raising any kind of objection to it, 
he must be supposed to have impliedly con- 
sented thereto ; but in the present case the 
building was not completed. The objection 
was iaken when or shortly after the erection 
was commenced, and an injunction actually 
obtained directing to stop the furtber progress 
of the building. Moreover, the defendant 
Holloway in this case admittedly derives 
his title from Omrao Singh whose proprie- 
ery right in the property has been found 
y the Lower Appellate Court to be very 
small (1j cowries) and who alleged himself 
to be firstly a knstkar and then n malik. 
His kastkaree title has been found to be 
a forgery, and therefore the defendant has' 
: simply to base his title as derived from 
a dnalik of a very small portion of a Point 
undivided property. Were we to spy that 
if ea case tike thiB no demolition of the 
building ongb¢ to bê allowed, we? should 
git to declare that & party is entitled, in 
the double capacity of a malik and kastkar, 
to give title over a whole ijmalee property, 
_ whey os kasfkar he has no proprietary title 

and As*malik only a small fractional one, 

. œ e .* 


` 
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Iam reminded by Mr. Justice Ainslie 
that the very case Quoted from page 07, Ap- 
pendix, Volume III, Bengal Law Reports,* 
contains a dictum of the late Oblef Justice 
Bir Barnes Peacook which would be aptire- 
ly against the appellant even if he had any 
legal right, vis., that “a man moy insist upon 
‘his strict rights, but a Court of Equity is 
‘not bound to give its assistance fo» the 
“enforcement of such striet rights." In 
the present case, however, the defendant had 
no such right over the whole property, and 
it follows that a Court of Equity had no 
occasion to lend its aid. 


In this view, we dismiss this special ap- 
peal with costs. 


Ruknga. 


The 10th July 1871. 

Present : i 
The Hon'ble L. 8. Jackson and A. G. Mao- 
pherson, Judges. . 


Partnership — Right of action — Ao- 
counts, 


Case No. 2579 of 1870. 


a decision passed by 
the Judge of Patna, dated tha 9th Se 
tember 1870, reversing a decision of 
Subordinate Judge of that District, dated — 
the 28th June 1870. 


Doyaram Luskuree (Defendant) Appellant, 
versus 
Sookhanum (Plaintiff) Respondents 


Mr. Mun Mohun Ghose and Baboo Romesh 
Chunder Mitter for Appellant, 


Mr, C. Gregory and Baboo Sreenath Doss 
for Respondent. 
Ferre irem less one a hi 
pecie Er s pute whieh had up to a 
accrued; but he must, if he desiros sue in 
the ordinary way for an account, 

Jackson, J.— Wn had taken time to oonsi- 
der this oase; and a possible view of the 
case, taking the plaint in oconneetion with 
some of the evidenod given, was thai the 
partnership between the plaintiff and de- 
fengant, if ewer there was any, had come to 
an end, and thos plaintiff was, consequently, 
suing to recover the amount duéeto him 
Sa al m p S 


in a po- 


* See case giren bs@bot-note to the preceding pagg- 
. 


, `~ 


P od 
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after an adjustment of partnership accounts; 
but op questioning the pleaders to-day, they 
appeor to consider that this was nof the 
case as understood by the parties, but that 
the partnership alleged by the plaintiff was 
“looked upon by him as stil subgisting. 
That being the y—and it seems to me 
consistent with the plaint and with the facts 
alleged,—I am of opinion that the plaintiff 
altogether mistook his remedy. Being mem- 
ber of a subsisting partnership, be was not 
in a position to sue his partner, atill leas one 
of hia alieged pnrtners, for the profite whioh 
hað up toa particular time accrned; but he 
must, if he desires relief, sue in the ordinary 
way for an acéount, 


That being so, I think it was not neces- 
sary to enter upon any questions of jurisdic- 
tion or otherwise, but that the suit ought to 
have been dismissed os being radically 
wrong. i 

On that ground, I think the special ap- 
peal must be allowed and the judgment of 
the Lower Appellate Court reversed, .the 
plaintiffs suit being disthissed with costs. 


Macpherson, J.—I am of the same opi- 
nion, I wish to point out, in case the plaint- 
iff ever brings another action, that when 
parties sue, it ia necessary for them to prove 
the case upon which thby wish the Courts 
to act. In this particular case, there was 
no proper proof of the principal points 
which were at issue between the parties, and 
which the plaintiff ought to have proved. 
I may safely say that there is no possibility 
of the plaintiff succeeding in any other suit 
which he may think ptoper to bring hereafter, 
unigss he comes into Court with reasonably 
go and full proof and lays it before the 

ort in an ordinarily business-like manner, 
If he ever does sue for an account, the first 
thing that he will have to prove will be the 
exact nature and extent of bis alleged 
partnership. It is one thing-to have a share 
ina serew house at Ghoosery, and quite 
another thing to have a 4 annas interest in 
a whio}? another man has as a partner 
in a businefs carried on nt Ghoosery. I am 
far from saying that the plaintiff may not 
have a good cause of action against the de- 
fendant. But he will need before suing 
agoin to De very careful im ascertaining pre- 
‘cisely what it is, looking at it from s striot- 
ly legal point of view. The-suit as at 
‘present framed is wholly misoSnoeived *and 
"rong in form, and must beedismissed with 
omte, "Hut ig will not bar a suit for an 
accountof the partnersbig. « 
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The 1th July 1871. 
Present : 


The Hon'ble L. 8. Jackson and’ A. G. 
Macpherson, Judges. « 


Hindoo Rajahs—Suoccession— Inherit- 
ance—Binors—Guardians—Suits, 


"  Qase No. 61 of 1870. : 


Regular Appeal from a decision passed Py 
the Subordinate Judge of Tirhoot, date 
the 21st December 1869. è 


The Court of Wards on behalf of Raj Ooo- 
mar Sheoraj Nundun Singh (one of the 
Defendants) Appellants, 


r 
e ver pus 


Raj Coomar Deo Nandan Singh (Plaintiff) 
and others (Defendants) Respondents. 


The Advocate General for Appellant. 
* Mr. T. H. Cowie for Respondent. 


There Is no one rule of Higdoo lew regulating 
desoent of all Hindoo Rajahs and their estates ; but, 


of ‘succession and inheritance is relied on, s 
custom or lcoleokar must be proved. ves 


In a suit in which it ls not necessary for a minor de- 
fandant to take an active no is ever 
to his ward. If 


ti minors fit, he 
om AS de E s CE em 

Macpherson, J.r Tua main question in 
this appeal is as to the position of the 
Rajeb of Sheohur in Tirhoot. 

The contention for the plaintiff (who ap- 
pears as respondent before us) is that on the 
death of a Rajah of Sheobur, the estate 
paasos to his heirs according to the ordinary 
law of inheritance prevailing among Hion- 
doos in the Tirhoot district, 8 


The contention for the defendant (appel- 
lant) is that the estate is impartible and 
passos with the Raj from Rajah to Rajah, the 
othey members of the family being entitled 
io maintenance only. 


The Court of Wards flefends the suit, afd « 


now appeals to this®Court,- onebehalf of 
Rajah Sheoraj Nundun, whom the plaih 


AN 
ndmits to be the present Rajah. Sheoraj 


Nuüdun is the plaintiffs nephew, being the: 
elder son of the late Rajah Nundun, 


who was tho plaintiff's elder brother.* 


e 
To 


Rulings. [ Vol. Xvi. 
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. Bheo «Nundun and the plaintiff were the 
two gpne of Judoo Nandan, the younger bro- 
ther 0 jah Hughoo Nundun on whose 
death the Raj passed to his nephew Shep 
Nundgpn. 


The plaintiff by his case in faot admits that 
.he himself and his father Judoo Nundan 
were only * Babaos,” i e., persons not enti- 
tled to the Raj, although standing in such 
a relation to a depeased Rajah that they 
erank among his i medjate heirs according 
to the ordingry ru 
succession and inheritance. 


While the plaintiff states in his plaint that 
the ordinary rules of Hindoo Law determine 
the line of suecession and inheritancé, so far 
as property ig concerned in this family, he 
does not actually claim the full eight annas 
share to which, if that law be applicable, he 
would be entitled. " 


He asks for q six annas share only, having 
relingpished, he says, a two annás share i 
popsideratíon of the position of his elder 
brother, the Rajah Sheo Nundun. 


The case for the appellant is that, the 
property belongs to the Raj and goes with 
it and is not susceptible of partition: and 
thet there has obtdined in this particular 
family, from time immemorial, a custom or 
koolackar according to which the Rajah for 
the time being appoints one competent mem- 
ber of the family to be his sposesaor to the 
guddes, who, on the death of the person 
appointing him, becomes the gwddee nuskeen 
Rajah and fakes the whole estate, the other 
mer berg pf the family being entitled merely 
fo maintenanog, — . 


The lower Court decided in favor of the 
plaintiff holding that it lay upon the defend- 
ant to prove the custom or koolachar alleged, 
and that that &oolachar had not been prov- 
éd. The Subordinate Jodge has written 
a very careful, and, in most material re- 
specta, efcellent judgment. Concurring, as I 
do, in nearly all of the conclusions arrived 
at by the Subordinate Judge, who has gone 
at great length iuto the case, it is nnneoes- 
say that I should now go through the ,evl- 
dence in detail. 


a “The Subdrdinate * Judge shows, quite con- 
clogively m ory opinidn, that the k8o lachar 
P E: for the defgnoe is nog proved. There 
is certainly evidence to show that subsequent 
to the time of the permanent settlement the 
_ estate has n&& usually been dealt with acoord- 
jug Wo the ordinary rules of iuheritanpe and 
` á 


- 


` 


es of the Hipdoo Law of 


0 | enjoyed the title of Rajah. In h 
states that he and “ Rajnh” Sheo Nundpn ^ 





succession among Hindoos; but it is clear 


to my mind that ithas not been niform]y (1f 
ee dealt with nnd e pls 
relied on by the defendant. ' 


The custom or koolachar pleaded may be, 


treated.as consisting of two distinct pasts i— 


l. A custom according to which the 
Rajah for the time being appoints one com- 
petent member of the family to succeed’ him 
on the guddeo as Rajah: and 

2, A custom according to which the en- 
tire property passes with the Haj from 
Rajah to Rajab, the other members of ahe 
family being entitled merely to maintenanog. 


It is as to this latter branch of the koola- 
char that the chief contest is in this suits 
but the plaintiff also denies that the rale of 
succession to the Raj is as alleged. 


The plaintiff praotically admits that ass 
matter of fact the principa} member for the 
time being of the family has for Jibi 

plaini hg 


+ 


were the two sons of,“ Baboo” Judoo Non- 
dun deceased, and nephews of “ Rajah” 
Rughoo Nundgn, and grandsons of *' Rajah’? 
Dogshtodoomun : and that although he and 
his brother inherited the property, under th 

ordinary law, in equal. shares, he ( plaintiff] 
had relinquished a twó annas share and con- 
tented himself with six annas only, on ao- 
count of his brother Rajah Sheo 'Nundun's 
position. And when Sheo Nandun died, the 
plaintiff himself wrote immediately to the 
authorities giving notice of the fact and add- 
ing that before his death he had oonferred 
thé Teeluk and Raj reasut on his son Rajah 
Sheoraj Nundun ‘(the defendant in «this 
enit.) v ` 


On the evidence generally, too, there is no 
doubt that the principal member of the fami- 
ly has for many generations enjoyed the title 
of Rajah. .It was not until the year 1859 
that the title was formally and expressly 
granted by the British Goyernment, «In 
that year, Lord Oanning form conferred 
the titles of Rajah and Bahadoor on Sheo 
Nuadun. who in the sunnud is addressed as 
“ Rajah” Sheo Nundan, nephew of *' Rajah 
Rughoo Nundun, deceased.” : 
e 


But while admitting that the principal 
member of the family, for the time being, en- 
joyed the titte of Rajah, the plaintiff does 
not admit that he koolackar as to the suc- 


cession to the gwddee was sych ass repre- 
sented by the eagpellant. The kgolachar 
e 


: ` 


tis. 


pleaded is simply that the existing Rajah or 
*uskeen nominatte a competent mem- 


ber of the family, and that the person nomi- 
nated succeeds. The evidence on the record, 
„however, does not prove that this is she 
koolaehar. Under the circumstances, it is 
not necessary thet I should determine in 
what precise manner the succession to the 
Raj, as independent of and separate frém 
the property, has been regulated. IfT had 
to determine it, I should probably declare 
that, whether competence ever properly en- 
tered into the question or not, the‘ general 
rulé was that the guddse nushsen (or who- 
ever else had the power of appointing) nomi- 
nated, and was bound to nominate, the 
eldest or other son, and failin eon, the 
eldest or other nearest nephew. ere com- 
petenoe clearly had little (if properly. any 
thing) to do with it. The Rajah of Benaree, 
who is a relative of the Sheohur family and 
who has been at times more or less mixed 
Up in its affairs, was axamined asa witness 
for the defence, and his evidence is muoh 
relied on by the appellant. But he speaks 
to a koolachar not sugh as is pleaded, but 
one simply by which the property would 
keep in the direot male line, the eldest son 
succeeding first, failing sons, the eldest 
nephew, and so on. 


Moreover, we find that both the plaintiff 


and the defendant Sheora] Nundun are ob-: 


liged to make title through Rajah Dooshto- 
doomun, who neither was the direct male 
heir of the last preceding Rajah nor was 
nominated by him. Rajah Dooshtodoomun 
was nominated by the widow of Rajah Sree- 
kishen, some considerable time after: the 
deagh of the latter. Sreekishen died leaving 
Gunga Pershad his elder son, and Dooahto- 
doomun his second son. On Sreekishen’s 
death, Gunga Pershad succeeded to the Raj 
and died shortly afterwards leaving two 
eons, Deen Dyal and Gowree Nath. Gunga 
Pershad apparently made no nomjnation of a 
euccessor. At any rate, when he died his 
sons were both, of them passed over, and 
their uncle htodoomun took up the Raj. 
‘This he dif under letter of appointment 
from the widow of Sreekishen. In this 

etter the widow recites that on Sreekishen’s 

eath she had given the “teeluck” to his 
son Gunga Pershad te be Rajah. Then she 
saye—‘ Gunga Pershad has since died and 
“ his, son has little sense and is unqualified. 
“ Therefore, agreeably to the decision of*my 
“relations, pundits, punch @nd neighbours, 
“old fafthfu] eervants, and other persons I 
have given the teeiuob of the Rajghee to 


e 
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the succession to tho Raj. 


.perbapsought to mention, Dhooroop describes 


Rulings, [Yol XVI... 
$ ‘ 


“ Rajah Dooshtodoomun, wo.” Thfs Doosh- , 
todoomun it was Who nominated and was suc- 
ceeded by Rughoo Nundun, who nominated 
and was succeeded by Sheo Nundun, who 
nominated and was succeeded by thé defend- 

ant Sheoraj Nundun. Gunga’ Perghad died 
about 1810: Doostodoomun about 1819; 
Rughoo Nundun in 1851: and Sheo Nun- 
dun in May 1867. 


These faots as to the appointment of 
Doostodoomun to succeed to the Raj shows 
that the succession did not go always as 
alleged by, the defendant, necessarily by 
nomination by the guddee *wsheen : also 
that it did not invariably go in*the mannor 


indicated by the Rajah of Benares. Altoge- 
ther, on the evidence, the greatest uncertain- 


ty exists as to any koolachar regulating 


There beimg this uncertainty as to so muoh 


of the alleged koolaochar as relates to the 
right to suoceed to the Raj, the case seema 


to me to be even more unfavorable to the 
appellant on the second branch of the alleged 
koolackar, as to the impartibility of the es- 
tata, In my opinion, it is proved distinctly 
that the estate is not impartible, but that, on 


.the contrary, it has been. frequently di- 


vided. 


It is not‘disputed that a century ago, the 
estate as held by Guj Singh (through whom 
both parties claim) oomprised the four per- 
gannahs, Majwa, Samraon, Mohesee and 
Babra. 


Guj Singh had six sons, of whom (as the 
others died without issue) I need name only 
Doleep, Perthee, and Sutrajeet. His eldest 
son Doleep succeeded to the Raj : and Doleep 
was sucoeeded by his son Dhooroop. Dhoo- 
roop had no son, but had a great-grandson 
named Beer Kishore (the son of a son of a 
daughter of Dhooroop). 


Rajah Sree Kishen, whom I have already 
mentioned, was son of Perthee (the second 
son of Guj Singh) and therefore Was a first 
cousin of Dhooroop T whom he was appoint- 
ed Rajah by a deed of gift dated apparently ' 
in 1189, F. (1782). In this deed of gift, I 


Bree Kisben as “ my first cousin who would 
be entifled on my demése to sgoceed to the 4 
Raj ang property uudgr rightfal title”? 
Suirajeet, the third son of Goj Singh? had, 
(amongst others) a son named* Abdboot. 
- The family stanging thus, 20d the four 
pergunnahs Majwa, Samraon, Moh aud, l 
Babra, having originally belonged Goj > 
ef oc: | 


- 4 


a 


1871.] ' Qi ` 
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Singh, we flhd that at tlie time of the per- 


manant settlement, the two pergunnahs of 


Majwa and Snumráon werd settled with Beer'|' 


D the great-grandson of Dhoproop, 
‘Whose heirs drè now khowm às thé Beittish 


Rajahs and still hold these two pergunnahs 
which were thus settled with Beer Kishore. 


At the sanie time, the remathing two per-: 
gunnahs Mohesee and Babra were settled 
with Rajah Sree Kièheí (son of Ptrthee) 
*nd Abdhoot (son of Sutrajeet) in shares 
of 8 annas each. 


Nothing dai show more oducldsively than’ 


this that at éhe time of the^ permanent set- 
tlement the property was not treated ds im- 
partible. And the constant litigation which 


has gone òn, E may say from that time to, 
this,—carried on by vhrious members of the 


family, claiming shares in the estate, and 
claiming them successfally,—shows that it 
never was accepted or acknowledged by the 


family as a body, al:hough it may have beon' 


asserted, that the property was impartible 
and belonged to the Rajah alone. In addi- 
tion fo this, we have the fact, not denied by 
the appellant (and at any rate well proved) 
that the plaintiff acted jointly with his 
brother, the late Rojgh Sheo Nuudun, in the 
managemeut of the affir$ of thd éétate, his 
Bainà appearing in leases, bonds, 
as if he were that which he says he was, a 
co-sharer with thé Rajah.. 


It was oontedded that if it was proved 
that there had been a Raj of Sheohut for 
generations, it ueooesarily must he held that 
the property was impartible. But the mere 
fact that the principal member, for the time 
belng, of the family hos enjoyed the title of 
Rajah, does not necessarily lead to the oon- 
clusion that as a matter of law the property 
held by the Rajah is impartible and descends 
otherwise thai accofding to the ordinary 
rales of Hinddó law. ‘here is nó &üthority 
for sying that it doéa. In every case in 
whieh a départur& froth the ordinary law of 
succession and iuhéfitance id rélied on, a 
particular - custom or koolachar must be 

ved, ‘here is no one rule that I know 


of evhich applies to all Hindoo Rajahs ghd 
their estates. 
‘Fhe evidertce give by the numerous wit- 
Teseed eXápin was® gone into ve y fully 
' te Advodaté General, Bni, looking at 
e whold "Dave no doubt whatever 


that. tha Snhofdilise Judge was right ip 

holdiqy thapfthe plaintiff was entitled to a 

Mi. alie of the estate held by him 
vo j 


M . 
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and Shed’ aidan. Ama. hi il was hot 
proved’ cha 18 batato ris NUNT. d 
The lettera and petitions written by the 
plaintiff, immediately after the death of, his 
brother Sheo Nundan have beem prdssed , 
upon um as showing, that at that time K& had’ 


‘not oceurred to the plaintiff to set up any 


claim, and as showing that he considered 
that the whole property passed with the Raj. 
In my opinion, the acts of tha plaintiff show no 
thoté that this, that he ‘wished his’ nephew 
Shéoraj Nundün tó''be' eéknowlédged as 
Rojdh in suocelNion (o his father, and that 
he wished hiit&elf tó be d¢knowlédged ás 
Lis guardian ddfing ínindtlty ‘undér an 
alleged appointment by Sheo Nunduh. I 
do not see any thing whatever ip his letters 
or conduct at that time to show that he 
deemed himself to, have no share in these 
estates, hn true he does not claim any 
share expressly: aud it is quite possiblà 
that if he had been recognized as guardian, 
so that things could have gone on pretty 
much as before, with the mere substitution 
of the name of Sheorsj Nundan for that of 
Sheo Nundun, no express claim and nod : 
pute wou d ever have been heard of. 


Then it is said that the suit should, in faot 
at any rate, have been dismissed, becausb 
the plaintiff merely seeks a declaration. of 
title, alleging himsell*to be in possession. 
But there is nothing in this objeotion, as 
the Subordinate Judge has shown. This is 
no ordinary ease of à purely declaratory suit. 
The Collector acting on behalf of the minor 
denies the plaintiffs title and has contested 
itin every possible: manner in Oonrt and 
out of it, and prevented him from collecting . 
rent, Finally,» he, in August 1868, wate 
to him and bid him bring a suit to establish 
his right, if he had any. Under pucol 
cirdumstances, it scarcely lies in the mouth 
of the Collector to ask us to dismiss tho 


suit as preniature and unnecessary and in- 


formal, : 


The decree of the lower Court must no 
doubt be amen so far as is declares 
value of the moveable property withodt 


having any evidence before it on the sub- 
not necessary, there ought to be a fdt- 
her {inquiry as to the value (in detail) of* 


the moveable property to a six annis share 
of which ths plaintiff is entitled. I under- 
stood Mr. Cowie, however, to sey that the 
plaintiff was content to have a mere declara- 
tion of his rightgto ^ six annas share, and 
did not insist on any specific declaration of 
value, or da a pattition for tie premit 


à 
e 
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Unless the parties insist upon it we shall 
not order any farther inquiry, but shall 
merely amend the deeree by limiting it to a 
declaration of the plaintiff's right to a six 
annas share of the moveable property, i. e., 
of the items admitted or specified in the 
decrtée, and of such other moveable pro- 
.perty (1f any’ a# there may be. The decree 
will not be altered as regards the immove- 
abl® property. 


I see no reason why this amendment of 
the deoree should affect the question of 
costs, The appeal really has been on the 
question of title —the one important issue, — 
and the respondent is entitled to his full 
costs. 


I observe that Roodraj Nundun, the 
younger brother of Sheoraj Nandon, was a 
defendant in thie suit and appeared by his 

' guardian. The guardian has ehosen to put 
in a written statement supporting the de- 
fendant’s case and alleging that * Baboos” 
have no interest in the estate beyond their 
right to maintenance. As Roodraj Nundun 
is himself only a “Baboo,” it is clearly 
agaiust the minor's interest that his guardian 
should flle such a statement on his behalf. 
The guardian who flled such a statement, in 
fact committed a breach of duty towards her 
ward. lf she did not choose to join actively 
with the plaintiff, ahé was at thé least bound 
to have left the case if the hands of the 
Court and was not justified in adopting a 
line manifestly opposed to the Interests whioh 
she was placed upon the record to defend. 
That the guardian of Roodraj happens also 
to be the mother of Sheoraj does not justify 
her or affect the question of her duties as 
gardian of the younger som In a snit in 
which it is not necessary for a minor de- 
fendant to take an active part, no guardian 
is ever justified in taking any step prejudi- 
otal to his ward. Ifhe ean do nothing posi- 

. tively for the minors benefit he ought 

- simply to leave tho matter to the Court. 


e Jackson, J.—1 concur in this judgment. 
* think it clear that the status of the family 
had none of the characteristics of a Raj and 
that the head of it became a Rajah in faot 
. 1nd truth for the flrst time when the title 
was conferred by Lord Oanning, and I think 
the proof of the ellegéd koolachar quite 
. falled. 


I concur also in the observations måde as 
to the proceedings of the*gaardian to the 
ininor brother of the present Rajah. 

“1% e* 
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The 11th Jaly 1871. e 
Present ; 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


v. 
Landlord and tenant—Holding over— 
Oause of action. 


á Case No. 461 of 1871. 


Special Appeal a decision passed by 
the Judge of Dinagepore, dated the 18th 
February 1871, affirming a decision of 
the Moonsiff of that Distrjot, dated the 
16th December 1870. 


Kabeel Shaha (one of the Defendanta) Ap- 
pellant, 


e DET ENS 


Radba Kissen Moauliok and another (Plaint- 
‘iffs) Respondents. 
Baboo Issur Chunder CAuckerbutty for 
Appellant. 


Baboo Sreenath Dass for Respondents. 


in the tenant’s fayor 1 


such a case arises 
when he 1s refused the right to re-enter. 


Bayley, J.— WW think this special a 
must be dismissed with coats. n 


The suit was for ejectment of the defend- 
ant on the ground that the term of the lease 
had expired, and the objeotiou of the defend- 


ant as taken in this special appeal and . 


argued before us is that the suit is barred 
by limitation. : 

It is admitted that the original lease was 
for 5 years from 1270 to 1274, both inot- 


_| sive, and it is also admitted that the defend- 


ant has held over for a year or {nore after 
the expiry of the above term ; bnt it is con- 
tended that as more than a year was allow- 
ed to elapse before the plaintiff brought any 
suit, the suit is barred. Now, oonsideming 
thé not very distinct provisions of Section 


be a little difficulty jn 


the case, but it is 
clear 


at in a case like this where the dand- 


lord shews his wish that hoe tenant shodld'w 


not quit his land as soon as the term qf his 
lease is over by allewing him«o eontiine on 
the land holding over, the land) causó 


etf `, 


e 4 


Et 
27 of Act VIII of 1869, B. Q, there may „° 


* 


\ : 
usc] — Ced 


of action must be taken,to be the date 
when the landlord is refused the right to 
re-enter. 

In this view, I think that the suit is not 
out of time and thet this special appeal must 
be dismissed with costs. 

Mitter, J—I concur. It is not pretended 
that the appellant has aoguired any right of 
ooeupancy in the land, and the mere fact of 
ghe landlord having permitted him to hold 
over for a year cannot possibly create any 
right of occupancy in his favor. Under such 
eircumstsnoes, the real cause of action must 
be presumed éo have arisen when the land- 
lord wanted to take possession of the land, 
and he resisted. 


The llth July 1878 
Present : 


The Hon'ble H. V. Bayley and W. Ainslie, 
Judges. 


Teaschold estates—Devolution—Ku- 
booleut*-Pottah. 


Caso No. 888 of 1871. ` 


Special Appeal from a decision passed by 
-the Officiating Judge of Purneah, dated 
the 8rd February 1871, affirming a deei- 
ston of the Aloonsiff of Arrariah, dated 
the 18tk November 1870. 


Shaikh Danoollah (one of the Defendants) 
. Appellant, — 


e à versus 


Shaikh Atanutoollah and others (Plaintiffs) 
aud others (Defendants) Respondents. 


Raboo Kalse Kishen Sein for Appellant. 
e 


. Baboo Bhowansg Churn Dutt efor 

s , Respondents. e 

e . 
a Any leasehold etat, when not expressly limited to 
the ljfe of the lessee, passes to his hatrs in the same 
way a4 otber proferty, and if the beirs take the estate 
of the lessee they take it with all rights and 
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The absence of a pottah in writing cannot of itself 


release the zemindar from the, conditions of the agwee- 


'ment entered Into with the tenant as established by the 


written knbooleut. t 


Ainslie, J.—THeE plaintiff obtained a pot- 
tah from the semindar for certain lands on the 
276 Bysack 1275, Moolkee, and allages 
that almost immediately after his entering 
into possession the defendant forcibly ousted 
him: he now claims possession and mesno 
profits. , 


The defendant alleges that the lands were 
previously leased to him. His statements 
as to the mode in which he aequired title 
werd very inconsistent, but in the end he 
summoned the szemindar to produce his 
kubooleut, or rather his son's kubooleut, for 
the authority under which he claims to hold, 
which is styled a purwanagee, and the ku- 
booleat corresponding thereto, are in the 
name of his deceased son Elahee Bukeh. 
The kuboolent produged by the semindar is 
for a term of five years from 1278 to 1277. 
Elahee Buksh ‘appears to have died before 
the date of the lease to the plaintiff, but the 
date of his death does not appear on the 
record. 


It is contended for the special -respondent 
that there was no covenant between the de- 
fendant and the zemindar on which either can 
sue the other, and thateven if it be held that 
the kubooleut is to be taken as defining the 
terms of the lease granted to Elahee Buksh, 
there are no words to show that the tenure 
was capable of being inherited. Passages fn 
the judgment of the Privy OCounoll in Dh&v- 
put Singh's case, IX Weekly Reporter, 
Privy Oouncil 8, were relied on by Mr. 
Gregory. 


Those passages, however, have no bearing 
on the present case. Their Lordships were 
considering the question of the oreation of a 
perpetual hereditary tenure, gud there 4s 
nothing in their remarks which applies t$ 
the queation now raised, namely, whether a 
lease for a term continues for the specified 
term to the heirs of the lessee dying within. 
the terms, or whether, in the absence of 
specific provisions fo thé contrary, it termi- 
nates with his life. 


Ipis said that there is no decision on the 
point to serve ama precedent. , ; 


e . 

We think that p ees canus her 

not expressly limited to the life the 
e 


87 ` 


n 


- 


e. 
t 
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lensea, passes to. his. heirs, in the same Way 
thaj any other propert? belonging tọ him 
deyolyes on them, and that if the heirs fake 


the estate of the deceased lessee, they take || 


eit wih all the rights and responsibilities 
attaching to it; and it is only jn ease of 
their refusal to eccept the inberitance that 
the engagements entered into by the de- 
ceased ceake to operate from the date of his 
death. ` i ar CO P 
Tt has been contended that Elahee Buksh 
never obtained a lease and that the paper 
cafed a pwrwanmagee cannot be treated as 
one,” or ‘at most 'ean" only ‘be'tsken asa 
lease from year to year; but when we find 
that the zemindar: took a kuboolent or coun- 
terpnrt for.a specified. term, we must hold 
that the lease was for that term, and the 
absence of & pottah in writing correspond- 
ing to the kuboolent cannot of itself operate 
to release the zemindar from the conditions 
of the agreement ‘entered into with his 
tenant which are established by the written 
kubooleut | qo 


: We, therefore, decree this appeal and die 
miss the plaintifs spit with posts jn 
Courts. l a 3 


"The 18th Jniy 187). 


r 


Present : 


The Hon'ble L. 8. Jackson and G. C. Paul, 
2000 9edges. i 
e . 
- Interest—RBalanos of acoonnts. 


Case No. 460 of 1871. 


Special Appeal from a decision. passed -by 
the Officiating Additional Judge of Ska- 
„halad, dated the 28rd Jaswary 1871, 
naversing a decision of the Sudder Mpon- 
siff of that District, dated the 9th Sep- 
= tember 1870, 


Joy Narain Bhuggut (one of the Defendants) 
i Appellant, e e 


" ; o 
e versus 


“Kash Obowdhry (Plafdtf) Respondent, 


4 4 


Baboo Gopal Lall Mitter for Appellant: 
' Mr. R. E. Twidale for Respondent, 


In a sult relating to balance of accounts, prebabilities 
bose of « contract eee UP IEHDMINLE 


Japkson, J..—Tas suit relates to balance 


of Acoonnts, 


TheeMoonsiff found that there was no 
oontr&ot proved as to interest, and he alsoe 
fonnd that the amount repaid by the defend- : 


ant corresponded almost’ exactly with the 
principal amount borrowed: on these 
grounds he refused to allow interest. i 


The Additional Judge, on. appeal, con- 
siders this reasoning to be Wk He b. 
serves that as the plaintiff was a money- 
lender, he must be supposed to have lent 
money upon interest, and he then observes 
that the account-books show money to have 
een charged as interest, and he thinks that 


these circumstances threw it upon the defend- - 


ant to have objected if he did not wish to 
pay interest, ado have çlosed his account. 
^ These reasons of the Additional Judge 
are not sufücient to support a deoree for 
interest in the abeenoe of evidence of any 
pontract for interest. ° 


It is said that there was evidence of an 
agreement for interest, and that as the 
Judge has not come to a finding upon thet 
evidence we ought to remand the case to 
him ih order that he should come to a find- 
ing upon it. 


It appears to us, however, that if the 


‘| Judge thought the evidence &sddnoed upon 


that point sufficient to ground his decision 


| upon, he would not have resorted to pro- 


babilities and based his conclusions upon 
them. There is nothing very improbable in 
the supposition that the plaintiff having lont 
money to his debtor (which it appears hô 
did out of the ordinary course of thipgs with- 
out taking swr-kAué or kath-cAitta) should 
do so without interest, 


Under these circumstances, the decision 
of the Jodge caunot stand; and as ge 
plaintiff, who, it seems, was called upon to 
give evédence in this cage, did not think $t 
to pledge his oath to the fact that there Was 
a cointraot for interest, and considering hat 
the defendant is not the borrower but the 
representative of the borrower, we think it 
ia unn to order A jemand ins this 


firat Court be restored with cont, 


©; 


onse, bht direct that the judgment, of the - 
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A The 18th Jaly.1871. 


Present: 
The Hon'ble L. B. Jackson and G. C. Paul, 
T Judges. 


Mevenue-paying estatos— Attach- 
ment—Notioo of sale. 


. Case No. 427 of 1871. 


Special Appeal from a decision passed by 
the Judge of Shakabad, dated tha 164^ 
February 1871, affirming a decision. of 

` the first Subordinate Judge of that Dis- 
triot, dated the 8th September 1870. 


Zerkalee Kooer (one of the® Defendants) 
Appellant, 


veriut 


Lalla Doorga Persled (Plaintiff) and others 
(Defendants) Respondents. . 


Baboo Mohinee Mohun Roy for Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondents. 


An execullon-erejitor attaching an estate paying re- 
venue to Government is not obliged to insert in the 
notio of sale the names of all appurtenances, such 
as «viec and dabkilos mouzahs. 


Jackson, J.—Tue argument of Baboo Un- 
ngoda Pershed Banerjee, who appeared for 
ndent, in so very clegr & case as 
this is no doght justified by the fact that he 
hes the jadgment of the two lower Courts in 
his fsvor, but we are not the less bougd.to 
hy, as wo have no hesitation in saying, that 
the judgments of those Courts is erroneous. 
The defendant clearly intended to sell the 
estate known by the name ọf Pipra. He 
complied with the requisitions of the Jaw by 
sging in the nopiflsation’ of sale the name 
of the property, and fhe revenue asse&sed 
upon ft, which is the revenue upon 
the entire etate of Pipra, therein being iu- 
cluded oneasite aud Bur dakhiles sfoyszahs, 
A latter the glnintjffs are now claiming. 
e elroumstance that a given estate paying 
vénue to Government includes in it 
n mous As or appurtenances does not 


r 


oblig fhe axecution-creditor to insert in the 
ore (e D ‘ è 


® 


—————Ó o AÁ 
notice the names of all hoge appartenances, 
nnd the fapt that th® property was desorjbed 
by its ordinary name ih e full Govern- 
ment revenue affixed to it shows beyond 
dispute what it was that was attache end, 
sold. The subsequent so-called sale on the 
part of the plaiutiff, who epurchased in his 
own execution, seoms to have heen a merely 
speculative move by which however the 
plaintiff is not entitled to take anything. 

The defendants manifestly putchased the 
whole of the property and are consequently 
entitled to retain possession of it. Whe 
jadgment of the Court below will be reversed 
and the plaintiff's suit dismissed with ooste. 


Paul, J.—I concur. 


The 18th Joly 1871. 
Present: — 


The Hon'ble E. $ackson and Onoocool 
Obunder Mookerjee, Judges. 
Section 30 Act VIII (B. 0.) 1869— 
Limitation-Frapdulent &opounts. | 
In the matter of 
Jan Ali Chowdhry (Plaintiff) Patitioner, 
versus 


Ishan Ohunder Sein and others (Defendants) 
Opposite Party. 


Mr. M. L. Sandel for Petitioner. à 


No one for Opposite Party. 


A sult ander Section 80 Act VIII oen of 1 
Mis deteninel: mur ba bought: the agen 
as determined, must brought within a year from 
such determination. i T j 


The in that Section refers to suits for money} 
and that proviso, whero a t account "has 
been given in by ths egent, conceal the fot of the 

of oertain monies, the zemindar hal ons year from 
the ry of the fraud to bring his suit for such 
money. _ 

Jackson, J.— THE question before the 
Lower Appellate Oougt was whether this 
suit was barred by limitation. It was a suit 
under Section 80 Act VIII of 1869, B. G., 
ngsinst a gofnashta to obtain from him cer- 
tain accounta. elt appears that a number of 
other people were also mixed, up inthe cása 
ag defendants, Bug it is said here that Shey 


é a ` 


| 
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A 
are not made respondent, in this appeal, and 
thatethey have no logger any thing to do 
with the case. 


¢ TiS Judge has found that the suit is 
barred by limitation, because it was fiot in- 
stituted till 1282, though the papers demanded 
were for 7 years previous to 1229, and hẹ- 
cause there was no evidence to prove that 
the agenoy oontinued after the year 1229. 
The suit was, therefore, not brought within 
one year from the determination of the 
ageacy, and the Judge held that the suit 
was barred by limitation. 


Before us it is said that the case comes 
within the proviso in the second sentence in 
Section 80 of the above Act. There ise 
great difficulty in ascertaining what the suit 
really is. But it appears to be admitted that 
in 1281, that is, two years after the deter- 
mination of the agenoy, tbe defendant of his 
own accord gave in his accounts. It is said 
that these accounts were not as full and 
specific as they ought tg be, and that they 
did not distinctly show the whole of the 
collections and receipts, and therefore the 
plaintiff now has & right to sue within one 
year of the receipt of those accounts, in 
order to obtain proper accounts, 

It seems to us that the proviso in Section 
80 refers to suits for money ; and it says 
distinetly:—'' Provided that if the person 
“ having the right to sue shall, by means of 
“ fraud, have been kept from the knowledge of 
* the receipt of any such money by the agent, 
* or if any fraudulent account shall have 
* been rendered by the agent, the suit may 
“bf brought within one year ftom the time 
** when the fraud shall have been first known 
* to such person." 


The words “any such money" clearly 
show that this proviso alludes to suits for 
money. If a fraudulent account has been 
given in by the agent, it is very probable 
thet the xemipdar would be ignorant that 
certain dns had been collected which the 
agent might have oollected. He will under 
the proviso obtain one year from the time he 
discovers the fraud in order to bring his suit 
for such money. 


e e 
We think the Judge is quite right on the 
point of limitation. Under Section 80 Act 
VIII of 1869, B. O., the plaint?ff is too date 
io sue for papers, and that dimitation does 
bar the $laintigi’s claim. - 


e Wo reject this appeal, n 
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The 18th July 1871. . 
Present : á 


The Hon’ble E. Jackson and Gnoosoot 
Chunder Mookerjee, Judges 


e 
Mistake by Lower Appellate Oourt— , 


Special Appeal —XEeviow. 
In the matter of , 
J. P. Wise (Defendant) Appellant, 


versus 
e 


Huro Lall Giree Goseain (Plaintiff) Re- 
spondent, 
Babgo Doorga Mokhun Doss for Appellant 


No one for Respondent. 


Where there is an omision on the part of the Lower 
Appellate Court to try any point from mistake, the 
non-deeis!on of such point is not a ground for special, 
appeal, but for review. Ifthe Judge refuses to admit a 
review in such a case, an application to the High 
Court may be made. 


Jackson, J.—Tue only points in this case 
upon which we think there ie any ground 
for special appeal are two, upon which it 
is soid that the appeal was urged before 
the Judge, but upon which the Judge has, 
passed no decision. The first ground is as 
to whether the defendant was bound to pay 
rent for a certain small plot of land about 
ona khadah in extent, which was found by 
the Ameen to be in the possession of one 
Juggut Chunder Roy. The first Court 
gavda decree for rent of this land against 
the defgndant on the ground that whether : 


it was in Juggut Chander Roy’s possoesibn 4 


or not, he being in the emplby ef the ge- 


fendant the defendant was hound to pay * 


rent. 
There is a ground on this oint in‘the 


memorandum of appeal on the part əfftLe : 


defeadant, and in the decision of the JRdga. 


Rulings. [Vol XVL 


. 
. 


. 
- 


1871.] \ Civil 


THE WEEKLY REPORTER. ! 


Rulings. 151 


a, eee eer ee a ee ee eee ee 


. there i» a mention that this was one of the 
grounds before him, but in bis judgment 
there is no decision upon it whatever. 


The eseoond point is that the first Court 
gave a decree to the plaintiff for arrears of 
rent, with interest accruing annually on those 
arrears, as well as interest on the total gum 
due up to the date of the decree and after- 
wards, One of the grounds of appeal before 
the Judge was that this interest shobld not 

* be calculated on each year's arrear of rent. 
The Judge mentions this as having been 
one of the grounds of appeal before him in 
his judgment, but he gives no decision upon 
it. Primá facie, then, looking to the Judge’s 
judgment, it appears that if those two points 
were brought to his notice as having been 
points upon whieh on appeal before him the 
decision of the lower Court was objected to, 
the Judge hns omitted to give any decision 
upon them. Whether these points were 
actually urged before the Jadge,or not, as 
the Judge omitted the decide those points, 
the appellans vakeels should, we think, 
have put in an application for review to the 
Jadge and should have asked him to decide 
those points if they were material to their 
oase, and they are. bound, we think, to take 
that course now before coming up to this 
Court on special appeal. If it is the case 
that the Judge will refuse to decide these 
points, then there is a very good ground for 
coming up to us.on special appeal. Bat if 
the omission has been the result of a mistake 
either on the part of the Judge or on the 
part of the vakeels for the appellant, that 
mistake ean beet be rectified by an applica- 
tion to the Judge. If we admit this special 
appeal now, no application for a review can 
be filed before the Judge. If, however, we 
do not admit this special appeal application, 
there is no legal bar to the presenting of an 
application for review to the Judge. 


It is said that three months have expired 
and the application will not be entertained 
without just and reasonable cause to the 
satisfaction of the Court. . But the reason 
hoy those three months have been allowed 
to expire, is patent, vis., the mistake of ethe 
appellant's vakeela in thinking that the pro- 
e Pet, course is to cine up to us on*special 

appeal. There seems tabe some disinolnation 
gu the lower Courts to apply to the Judge 
for a review? But these applications to 
us ought not to be admitted on any such 
disiuglinatiow, where the proper course is 
"to. i to the Judge for a review. 


Where there is a decision on ady point, and 
that decision is wropg on any point of’ law, 
then a special appeals lies to this Court, 
Where a Judge refuses to try a point which 
he ought to try and which was urged hefore 
him, that will be a very good ground for 
coming up to us on special appeal. Bat 
where there is an omission ‘to try any point 
frem mistake, the non-decision on that point 
forms notgood ground for coming to this 
Court on‘special appeal. We think that our 
proper course is to order, as we have already 
ordered, in several other cases, namely, for 
the present to refuse to admit this application 
for the admission of special appeal, and to 
direct the appellant to take a copy of this 
judgment and to flle it with the' application 
for a review to the Jadge. ‘This application 
oan be retained in this Court, and if the 
Judge refuses to admit the review the party 
will be entitled to renew this application. 


Ld 





The 18t Jaly 1871. 
Present : 


The Hon’ble E. J&ekson ani Ouoocool 


Chunder Mookerjee, Judges. 
Loaso—Days of Grace. 


Case No, 826 of 1871. 
e 7 a 


Special Appeal froma decision passed by 
the Subordinate Judge of Tipperah, 
dated the 194. September 1870, modify- 
ing a decision of the Sudder Boomsiff 
of that District, dated the» 22nd Jilly . 
1870. ; E 


Madkub Chunder Adit Ohowdbry (Defend-" 


ant) Appellant, 
° i versus 
e . 
* * : 
Ram Kaloo Beopageg (Plaintif? Respondent, 


E ea 
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1 / l eni Pase 
Baboo Woomesh Chwnder Banerjee for 
° Appellant. 


* abhor Kalles Mohum Dosi and Nahit 
Chander Sein for Respondent. | 


The 15 days’ grace allowed ton lessee pride ti ejeci- 
ment cannot be negatived by any condition in the 
lesse. ; 

* 

Jackson, J.— Tus case must be rethanded 
to the Subordinate Judge. His decision is 
extremely short : there is nothing upon i£ to 
show that he has in any way considered the 
evidence of the numerous witnesses | Who 
gave evidence on behalf of the defendant tó 
prove the fact of payment at different 
times, The Subordinate Judge must consi- 
der on the evidence of these witnesses whe- 
ther the powch-pwttro is attested or not 
and whether that document is stamped or 
not. In reality, the qnestion as to whether 

. this money Las been paid must depend on 
the oral evidence. The Subordinate Judge's 
decision should show on the face of it that 
he had oonsidered all tbe evidence in the 
base. As for as theetlecision in this case 

"shows, it would appear that because the 

A-puttro was not stamped, he has not 
gone into the evidence at all. 


The first Caurt, although it gavo a deoree 
against the defendant for arrears of rent, 
gave the defendant 15 days grace for pay- 
ment of arteats before directing that he 
should be ejected as prayed for in the 
plaint. 


But the Subordinate Judge has set 
aside the order as regards 15 days grace 
upon thé ground that it is oontrary to 
the conditions of the lease. Bat it is ad- 
initted before us that there is no such con- 
dion in the,lease at all. But even if there 
Be such oondition in the lease, and that 
condition is eontrary to law, the condition 
of the lease must give way to what has been 
edeolared to be the law. If, therefore, the 
Subordisate Judge is of opinion that arrears 
of rent are due frém th8 defendant, he will 
give him 15 days grace, as required by the 
Jaw, before allawing the plaint/f to ejeot the 
defendant. : 

* Ooaf of this appeal will form costs of the 
uit aiid will abide the pal Fesult. 


& 
4 t 


| T ate 
THÉ WEEKLY HEPORTER. 


The 14th July 1871, ° 
Pressat: 


Tho Hon'ble H. V. Bayley and Dworkanath 
Mitter, Judges, 


Stamps. 
Regalar Appeal No, 145 of 1871. 


BaneeeKliajooroonísss and another (Defend- 
ants) Appellants, E 


versus 


Massamut Rohimooniasa and others (Plain- 
tiffs) Respondents? — 


Mr. R. E. Twidalé fot Appellaciüs. 
No one for Respondents. 


When a stamp of the full value is available, pai 
oüght to use @ shall a nurnDár of stamps as 
oun. 


Note by the Deputy Registrar.—l iia 
the Court's attention to’ the mode in whieh 
thé’ Court fees dre now paid in,— this in- 
stance offering a good santple of what is done 
id most of the cases filed: 

The amount indicated by the value of this 
appeal as the Court fee chargeable is 475 
rupees which has been paid by 11 stamps, 
vig. :— 

8 of rdpees 50 each — ... Ra. 400) 
3 of rupees 25 each ... , 75, 


Doubts have been ralsed as to whether 

rties sbóuld mòt be required to révert tó 
the practice which prevalled under the cld 
law of paying the Court feo by óné stamp 
of the full walue (vide Circular Ordet No. 
148 of 12th August 1859), or at all events 
when no paper of thé réquired value existé 
öt is procürable, to use as small a number 
of stampe as possible, one of the stamps sd 
used approaching rhó4t néarly tò ihe valié 
required. ° 
` Ít is besides inconvenient to büxheh the 
appeal records with such numérous stampe, 
aad therefore request some definite orders. 
The Western Court has issued a Circular 
Order on the point to which I beg referense; 
vis., No. 8 of 10th September 1867. 


Bayley, J.—Whiere dhe stamp of the fill g 


value if not prooursbit in Court, tle parties 
cánnot help pitting in soepàrste pidcês of 
dtanips of smáller valde; bit wheh ausH 
siamp is avaitnble in Court, we think «tlie 
parties ought to use'às small À number of. 
stamps as théy caf. ZR 


Rulings. [Vol XVL , 
: é s 


.1871] . On. THE WREKLY REPORTER. ' Rulinge.: ` 153- 
l Ao 
i e Tho 14th Jul l. Section 27 Clause 6 of the Court Fees’ 
porn i Aet gives the local, Government power to 
regulate the number of stanps to be used 
for denoting any fee chargeable under the 
Act, but no rule on the subject has 
published. It is notthe duty of the Court? 
to move the Government iy the matter. - 






























Present : 


The Ho&'ule W. Ainslie and G. OC. Paul, 
Judges. 


GBtamps. 


Regular Appeal No. 146 of 1871. 
Mirza Dawd Ali and others (Plaintiffs) 
Appellants, 


versus 
Syud Nadir Hossein (Defendant) Respondent. 


Baboo liomesh Chander Hitter for Ap- 
pellants, 


No one for Respondent. 


a 
There is no llegality in making up the stamp fee 

chargeablo in an appeal by means of any number of 

stamps of amaller values. ' C 


Note by the Deputy, Registrar.—I Bre the 
Court's attention to the mode in which 
the Court faes are now paid in ; this instance 
offering a good sample of what is dong in 
most of the eases filed. 


. The amount indicated by the value of this 


The 15th July 1871. 
Present : 


The Hon’ble J. P. Norman, Officiating Chief- 
Justice, and tho Hon'ble G. Loob, Judge.- ' 


Under-tenant — Notice of enhance- 
ment—Seoctions 7 and 9 Regulation: 
VIL of 1822 — Section 13 Act X. 
of 1859. 7 


Case No. 49 of 1871. 


Special Appeal from a decision passed by 
the Judge of Backergunge, dated the 2]st: 
December 1870, modi/ying a decision of 

-the Subordinate Judge of that District, . 
dated the 22nd August 1870. 


Mr. J. P. D’Silva (Plaintiff) Appellant, 


versus 
appeal as the Court fee chargeable, is 1,260 : rye 

ahiahi idb -s, | Boj Coomar Datt and others (Defendants) 
rupees.which las been paid by 26 stamps, vis Respondents. | 


2 of rupees 25 each ...Hs 50. 
24 of rupees 50 each ...Rs 1,200. 


. Doubts haye been raised as to whether 
parties should not be required, to revert to the 
pragtice which prevailed under the old law. 
of paying the Court fee by one stamp of 
the fall, value (vide Circular Order No, 148 
of, 12th. August 1859) or at all events when 
no paper of the.required value exista, or is 
proourahle, to use as smal] a number. of 
atamps as possible, one of the stamps so used 
afproching most nearly to the value required. 

Is is beejdes inconvenient to burthen the ap- 
records with such numerous stamps, and 
I therefore request some definite orders. 


The Western Court has issued a Circular 
Orger on the poins to which I beg reference, 
vis., No. 8 of 10th September 1867. ° 


ü dins lie, J.— We affe of opinion thét there 
is no ees in the mode of making up the 
granny. t geable. in this appeal. The 
ruling of, the ie*Chief Justice Sir Barnes 
Peagock. reported at, page 449, Volume XII 
of the. Weekly Eeporter,has already disp they sub-lesto ryote, The plainté calls. - 
ed of thee question, = ousut talook dara. "P .U 

. .e ` E : B e 


* 
T e ` 


Baboos Rish Beharee Ghose and, Romesh: 
Chunder Mitter for Appellant. 


Mr. J. S. Rochfort and Baboo Doorga - 
Doss Dutt for Respondents. 3 
Where an understenant holding or caltivating dand - 
under the conditions mentioned in Section 18 Act X of 
18523, enters into no fresh engagement at the timo of. 
re-sect'ement, he has a right to receive a wriiten notice 
before he can be called upon to pay enhanoed rent, the 
a of that Seotion qualifying those of Sections 
and 9 Reguletion VII of 1522. 

Norman,, C. J.— Tuis was a suit for 
rupees. 1,788-8-9, as the rent of certain 
laud ealled au ousut tnlook in ie Soonder-. 
bunds, at the rato of 12 annas per beegah. =. 


The faots, as stated in the judgment of the, 
Judge of Backergunge, are as follows :— 


The plaintiff is the lessee under, Govern- 
ment of a jungleUboree talook in the Soon- 
derbunds of which Mouzah Charoon is a 
portion. 


The. defendanys hold that mouzah, which 


1 
— 


+ 
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In 1869, ths talook was re-settled by the 
Commissioner of the Sgonderbunds. The 
defe&dants on the 28«d of February 1869 
plarented a petition to the Commissioner 
asking him to settle Mouzah Charooa wiih 
them ‘at 12 annas a beegnh, belug 4 annas 
| per beegah more than they had previously 
paid as rent. "The Commissioner did pot 
accept their offer, but settled the whale 
talook with the plaintiff at the proposed rate 
of 12 annas. He recorded the defendants 
in his jumma-bundee on the Ist’ of March 
1869 as isahari ousut talookdara ai n rent 
of wupees 1,783-8-9. The defendants did 
not sjyn this jumma-bundee nor did they 
agree to it. On the contrary they objected, 
aud it appenre that they are now seeking to 
set aside the Commissioner’s order of the 
1st of March 1869. 


The plaintif sues the defendants for the 
rent of 1276 (1869-70) at rupees 1,783-8-9, 
olniming this rent on the ground that the 
defendnnts agreed to it by their petition of 
the 28rd of February addressed to the Com- 
missioner of the Soonderbunds. The de- 
feudante, on the other hand, contended that 
they never agreed to pay this rent to the 
plaintiff; that they caunot be made liable 
to pay more than the rent formerly paid by 
them, viz. rupees 1,189, until they have 
been regularly served ewith a notice of en- 
hancement as required by Aot VIII of 1869, 
B.C, The Judge says that in his opinion 
no under-tenant such as is desoribed in Act 
X of 1859, Section 18, aud Act VIII of 
1869, B. C., Section 14, is linble to pay 
rent at an euhanced rate until after service 
of a notice. 


Hg refers to a case decided by Mr. Justice 
Bayley aud Mr. Justice E. Jackson, VI 
Weekly Reporter, page 5. 

He considers that the defendant's offer to 
pay rupees 1,788-8-9 to the Government, 
if a settlement should be eoncluded with 
them, does not biud them to pap that rent 
, to tbe plaintiff with whom the settlement 
wos in fact concluded, and accordingly, mo- 
difying the, deolsion of the Subordinate 
Judge, he decrees to the plaintiff rupees 
1,189, or, in other words, rent at the old rate 
of 8 annas per beegah. From this deoision 
the plaintiff bas appealed. : 


His vakeel referred us to a case decided 
by Mr. Justice Loch and Mr. Justice Pnul, 
XIV Weekly Reporter, 471, £ case some- 
what similar to the preaeug io whioh it is 
said tha& no notios of enhancement under 
Act X was necessary. ME 


rhe WEEKLY REPORTER, 


Rulings. [Vol. XVI. 


é 
This, no doubt, may beso when the ryote 


at the time of the re-asseasment aqoept 
pottahs from the Collector or bind them- 


selves by signing and agreeing to the jamma- — 


bundee, But with regurd to onses whore tho 
uuder-tenant enters into no fresh engagement 
at the time of the re-setilemeunt, wo*must ob- 
serve that the Janguage of Section 13 of Act 
X of 1859 is perfectly general. Its terms are 
wide enough to secure to every uuder-tenant 
holding’ or cultivating lend under the oon- 
ditions therein mentioned, a right to receive a 
written notioe containing certain particulars 
before he ean be called ou to pay any higher 
rent for such land than the rent paid during 
the preceding year. Whatever, therefore, 
might have been the effect of a re-settlement 
aud re-assessment under Seotion 7 of Regula- 
tion VIT-of 1822 and of the reeord of the 
Collector made at tha time of such re-setile- 
ment under Section 9 of the same Regulation, 
with reference to the rights of undei-tenants 
before the, passing of Act X of 1859, we 
think that the provisions of Sectious 7 and 9 
of Regulation VII of 1822 must now be rend 
as qualified by Section 18 of Act X of 1859. 

The decision of the Judge ou both points 
is, in our opinion, correct, and the appeal is 
therefore dismissed with costas. 


Look, J.—I conour, *I think the settle 
ment officer in this case has neglected to- 
atteud to the instructions of the Board of 
Revenue which are to the effect that if on 
revising a settlement an enhancement of 
rent be determined upon, care should be 
taken to secure the signatures of the ryote 
to the newly formed assessment, so that if 
any of the tenants refuse or omit to sign the 
jummabundee, notice muy be served upon 
them as prescribed by the provisions of 
Section 18 Aot X of 1859. The Board of 
Revenue has, therefore, clearly recognized 
the necessity of notices being served on ten- 
ants who do not agree to the revised jum- 
mabundee by which they are made liable to 
payment of rents at enhanced rages, and 
the first Court should not, in the absence 
of any such notice, lave given plaint-. 
iff a decree for the rent he claimed in 
this suit. The petition put in by the de- 
fendauts offering to pay 12 annas a beegÉh 
provided the settlement were made with 
them w 
buudee Brepared by tle settlement officers, 
On further consideration of the subject, [ 
think we laid down the rule in^ our decleion 
reported at XIV Weekly Repoiter, phge 
471, without sufficient regaid’ to thegpro- | 
visions of Section 18 Aot X of 18659? 
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not a cousent fb the new jumma- y 
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° The 16th July 1871. 
Present : 


The Hén'ble E, Jackson and Onooeool Chun- 
e der Mookerjee, Judges. 


* 





® 


Auctlon-purchaser — Possession — 
Right of action. 


E Case No. 294 of 187]. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 15th Da- 
cember 1870, reversing a decision of the 
Subordinate Judge of that District, dated 

. the 16th August 1870. 


Eam Chander Paul and another (Plaintiffs) 
Appellants, 


. versus 
Omora Churn Deb (Defendant) Respondent. 


Baboos Kalee Mokun Doss aud Docrya 
Mohun Doss for Appellante. 


Mr. R. T. Allan and Baboos Sreenath 
Doss and Romesh Chunder Bose for Re- 
‘ spondent, 


The auction-purchaser of a talook seeking to obtain 
possession against the former proprietora, many of whom 
are cultivators holding separate poeseesion of specific 
portions and having ther houses on the land, must sus 
them specially for those portions to whiah they lay 
claim, He cannot aue the whole community in the 
aggregata for all the lands of the village. 


Jackson, J.—Tueex is no ground what- 
ever for interfaring with the ordets passed 
By the Judge in this ense, but we think that 
the decree passed by the Subordinate Judge 
against tle remainiug 194defeudanta who did 
not appeal to the Judge caunot be allowed 
to stand. The plaintiff is the &uction-pur- 
chgser of talook No. 208, The defendants 
ar many of them the former proprietoss of 

, that talook, and others are said to be in 
œ léxgue with the fofmer proprievora*or reei- 
dents on the Jond. Whe cause of action 
nin them is that they will not allow 

e plaintiff * to* obtain possession of his 
purchased talook, and that they have com- 
biueg togethtr to preveht his obtaining pos- 

 weMior One portion qf the defence of 
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some of the defendants is that#the lands of 
talook No. 208 gre identical with some 
portions of the Iandg of talook No. £02. 
The general defence is that they claim no 
right to the lands of talook No. 208 and 
that they have not prevented the plWintiff 
obtaining possession, but that they afe not 
obliged to leave their hbuses and fields 
bqreuse the plaintiff has purchased the 
tnlook. It seems to be the case of a tilook 
where many of the former proprietors were 
themselves the cultivators of the soil, hold- 
ing separate possession of specific portions 
of land and having their houses on ,the 
land, 


The Subordinate Judge has found that 
the defendants are combined in a league to 
keep the plaintiff out of possession ; that 
they have not left their flelds and houses 
since plaintiff obtained an order for posses- 
sion. The question of law whether one 
suit could lie against all the defendants was 
raised before him, bat the Subordinate 
Judge held thet it could, and he finally gave 
the plaintiff not only a general decree for 
possession but also for mesne profits against 
all the defendants from the date of purchase 
to the date plaintiff pbtained possession in 
execation, ; 


. We think thnt sueh a decree is wholly 
illegal, and that we should not be perform- 
ing our duty if we allowed it to stand, If 
it is the case that certain of the defendants 
nre keeping the plaintiff out of possession of 
portions of the estate which they are retain- 
ing In their own possession, the plaintiff 
must sue those defendants specially for those 
portions of the land to which they lay epi. 
He cannot lump the whole community of 
the village in one suit for all the lauds of 
the village. Asthe deoree las been passed 
each defendant is liable for mesne profits of 
all the lands in the village, whether he has 
been occupying them or not, and whether he 
has avy claim to them or not. Suoh a dè- 
cree is wholly illegal aud wust be set aside. 
If the defendants are leayned*to oppose the 
plaiutiff's possession ty force, the plaintiff 
should apply to the Magistrate, Ifthe de- 
lendants will not give the plaintiff kuboo- 
leuts, a8 the plaintiff asserts, and by which 
nsseriion he admits their rights to keep 
possession of the land, the plaintiff cau sue 
them for kubooleuts, But the suit as hera 
conceived istutterly illegal. - We reverse the 
Subordinate Jydge’s decree im toto, and as 
regards the special appeal to, this Gourt ^e 
dismiss it with od! fons. 


—-—-|- =- —— — P 





e 15th July. 1871. 
Es Present : 


The, Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


aciui Stamp — Damages — De- 
Jolaratory edit — Court Fees’ Aot, 
,1870. P 


Case No. 240 of 1870. 


Tegeta Appeal from a decision passed ‘by 
ithe Swbordinale Judge of Ttpperah, 
dated the 1ith September 1870. | 


Ram Doollal Singh (Defendant) Appellant, 
a + verius | 
Gopal Kristo Singh (Plaintiff) Respondent.. 


Mr. J. W. Lowe and Baboo Rash Beharee |: 
Ghose for Appellant. 


Babaos Kales Moheun Doss and Romesh. 
Chunder Mitter for Respondent, 


Ault In which plsintHfeseeka an socount of. hi 
father’s estate from the executor appears under his 
father's will, and in which he olaims dam to the 
extent of 85,000 Gr peen, in default of his obta the. 
scocunts, should be flle on the stamp required for.a suit 
M cts SHIRL iden lates M Boedo 17. Bet edule dt 

under Clause 8, Section 17, Schedule II: 
of the Court Fees’ Aet, 1570, Ta the stamp Jeld own! 
at is 


Jackson, J.—Tuu plaintiff and doféndant 
in this suit are brothers, the mons of one 
Tiluck Chunder Singh. The enuse of ao- 
tlon is connected with the will of their 
father. By tbis he declared ‘that his three 
'aons shall be his heirs and directed that tle 
defendant Ram Doollal Singh ‘shall be tlie 
sole manager of the ancestral estates during 
Ram Doollal’s lifetime, paying certain annual 
amounts to each of the three sons and a 
fixed stipend to the widow of his father, and 
investing the balance in landed property for 
the benefit of the family. Tha will goes 
into numerous details connected with the 
mapagement of'the property by the defend- 
aat, and ali ough in one clause it lays 
down thatthe defendant shall keep and 
make known to the other heirs certain 
accounts of his management, it in another 
olayae directed that no suit for an account 
aball Be made, aud ife suc¥ a elalm was’ pre- 
ferred it should be dismissed. 

Thé plaintiff in his plaint states that he 
epteriained some objections tp-this, will, and 
when. defendant applied to the Civil 
Qqurt fora ceftifloate of sgministration to 

. * 7 














hls father’ a property under the *will be 
raised objeetlons 4o the grant of such gerti- 
flonte, But upon the defendant entering 
info an agreement with him to give him an 
annual account of his mahagement? tie, the 
plaintiff, withdraw from those objections. 
"The plaintiff adds that although seven years 


have elapsed, the defendant has never fur- 


nished him with any account, and that 
except from such account Me has no other 
means of ascertaining. the amount of the 
profits of the estate or the manner in which 
those profits are expended by the defendant 
and what is the balance at oredit of the 
Tamily.  Pfe'also alleges that ‘defendant 
hi» bean wasting and using ‘thè money of 
the estate for his own private purposes ; and 
therefore he aues for an acoount of the an- 
central estate under tha défétidant's tnaríage- 
ment for the past seven years, 


"The defenBant denies the allegations of 


| waste and mismauaygerhént, ‘admits the exe- 


cution of-the agreement alluded to by the 
plaintiff, but asserts that ho did not agree 
thereby to render any further account of the ' 
estato than the will enjoined ‘him to render, 
aude added that he hed always seted in 
accordance with the terms and conditions of 
the will The defdhdgnt albo urged that 
the suit having been valued by the plaintiff 
‘at the amount of rupees 85,000, ‘the Injury 
which plaintiff caloulated he'sastalàed- by 
the withholding by the defendant. of the 
accounts was improperly brought upon a 
ten'rupees stamp. The defendantalso pleid- 
ed that limitation barred the. plaintiff *s claim 
for a seven years’ &ocount, 


The Subordinate Jadge of Tipperal-held 
that on the will and agreement entered into 
between: the parties; the defendant war 
bound to render to the plaintiff an account 
of his management of the estate, and. being 
of opinion .that the defendant's pleas ` were 
unténable he décreed that the defendané 
shal) render to the poi the acooun ta 
olaimed, or pay tothe plaintiff rope 85 ,000, 
or be imprisoned for two years, 


. This appeal ia preferred from this decree, 
and it wes urged-before us that the ag 
ment did vot extend beyond the. provisions 
of the will, and that under the will no suit 
for an aeconnt could be &rought, and th 
fore the plaintiff's pit shopld. be udis oily, 
dismissed. 


The will In tbis oase witfrafl It mrierovi 
provisions: is Mew praise 2 
Ld * 


= 


* * * *" 


.* 
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With feferenoé to ‘the contention thas this 


© Hit bas been improperly valued, we are of 


opinion that as the plaintiff alleged in his 
plaint that if he did not obtain these ao- 
“counts, he was likely to be endamnged to the 
extent of rupees 85,000, he acted illegally 
in'preseniing' bis plaint on a stamp of 10 
rupees. This stamp is laid down only for'a 
deolaratory ‘soit which ckrnnot be valued. 
The plaintiff put a valuation on his present 
gait, and he shoold have stamped hts plaint 
accordingly. 


The plaintiff has not in his plaint explain- 
‘éd how he hgs allowed seven years to elapse 
without at avy time either suing for these 
accounta or even applying for them. It is 
proved on the record that acoonnts were 
fotolshed to the younger brother on his 
attaining his majority, and the receipt then 
given for the accounts show ths& they were 
given dnder the agreement with the plaintiff, 
though the younger brother was no party 
to it It sems improbable under such 
olreumatanoes that the defendant would not 
also furnish the plaintiff with accounts, if he 
had required them of the defendant.’ {he 
plainriff has not offered his'own evidence of 
any application for accounts or any refusal 
, by the defendant. We think, tHerefore, that 
no decree ‘should pass directing the defend- 
ant to furnish the plainthf with accounts, 
But the decree should be for a declaratory 
order soch as would be covered by the stamp 
on: which this plaint wns filed that the 
plaintiff [s entitled to obtain accounta of the 
management of the family estate from the 
defendant, and that the defendant is bound 
to furnish him with.a copy of such accounts. 

We set aside so moch of the order of the 
lower Court as directs the defendant to 
furnish the accounts for the past seven 
years, and that moat incomprehensible por- 
tion-of the Subordinate Judge's decree which 
direota that if accounts are not rendered, the 
defendant shall pay the plaintiff 35,000 
rupees of be imprisoned for two years, 
Hach pgrty should, we think, pay his own 


costs-oT tiris litigation. 
Mooksrjse, J.- * * * 
e = + r e #8 
* * * u 43 Li 
a ‘Ibis, However, cler that the Subordinate 
Judge is wrong in Wis view of t$ Court 
Bios 


Aet, Ao VIL of 1870. Ciao ILL, bec- 

tion 17, 8dħedole IT of that Act, required that 

Sie plaint slíonld be engrossed ou a stamp of 

JlO'fpeeaf the prayer of the plaintiff is 

alinply obtain w declaratory’ desred withóut 
: .e " 


any consequential rellef. Ia hia” basa, the 


plaintiff. prays that decree for raped’ 35,008 
be passed in his favor ff the defendaut fall 
to render tite account fur which the sult is 
brought, The Subordinate Judge also gites - 
a decree for rupees 35,000 as consequential 
relief to the plaintiff. He was, therefore, 
clearly wrong in allowing the plaintiff to 
suð on payment of a stamp duty of only 


rupees 10. 


The plaint distinctly prays that s certain 
sum of money be allowed to him as darisges 
if the defendant refuse to render the accotint 
which he has bonnd himself to furnish to 
the plaintiff. The value of the stamp should 
have been according to the amount asked for 
as damages, namely, the stamp required by. 
law fora suit for the recovery of rupees 
85,000. The Subordinate Judge when ad- 
mitting the plaint admitted it on a stamp of 
rupees 10, because he considered the euit was 
a declaratory suit, in which “it is not pos- 
“ sible to estimate ata money value the sub- 
* ject matter in dispute," but when deolding 
that soit he decrees that the “ defendant shall 
'" deliver the statement of acoounts or pay 
“ the platutiff rupees 85,000 or be imprison- 
** ed for 2 years.” 


The Subordinate Jagge should have asch 
that the plaint does not simply ask for a 
declaration to the effect that he is entitled 
to get an account of the estate from the 
manager, but distinctly prays that on the re- 
fusal of the defendant a suin of ropecs 85,000 
be awarded to him. This is not a declaro- 


‘tory suit, but a suit in which “ money value" 


has been given to the claim, and the Court 
is asked to awhrd a certain deflnite sur as: 
damages to the plaintiff. 


In the plaint, however, it is not alleged 
that the plaintiff ever asked the defendant 
to render an accouut to him. There is also 
no evidence in the record to prove any de- 
mand on the part of the plaintiff for tho 
accounts, nor is it shewn that the defendat 
ever denied the right of the plaintif to get 
an account before the institution of this 
suit. The suit is also "brought after seven 
years from the date of the tesiator for the 
accodnts of the entire period from that 
dite to the present tifne. It is likewise 
brought on a stamp which would merely 
cover a suit fpr a declaratory. deoree. 


Under all tese circumstances, I think 
that the plaintiff is entitled only to 4 terfi- . 
ration from the dfi that under the wijl 
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of Tiluok Qhonder and the ngreement exe- 
cuted hy the defendant in favor of the plnin- 
tiff, the plaintiff is *ntitled to demand an 
account and bas a right to compel the de- 
fendgnt to render to him annually an ac- 
tiep g the estate under his signature. 


The deoree of the Sabordioste Judge 
awarding rupees 85;000 to the plaintiff will 
be set aside and a simple declaratory dectee 
is all that should be entered in lien thereof. 


Eaoh party will pay his own costs in both 
the Courts. 
v 


The 17th Jaly 1871. 
Present : 

The Hon'ble L. S8. Jackson and G. C. Paul, 
Judges. 
AMvlotlon—Zighta of landlord —Htfid- 
dlemen—Under-tenants, 


Case No. 180 of 1870. 


Regular Appeal from a decision passed by 
the Deputy Commissioner of Lohar- 
dugga, dated the 10th Alay 1869. 


Lala Joynath Salee Deo and another 
(Plaintiffs) Appellants, 


versus 


Lutehun Christian nnd others (Defendants) 
Respondents. 


Baboos Mohesh Chunder Chowdhry nud. 


Romesh Chunder AMitter for Appellants, 


rA 
` Baboo Hem Chunder Banerjee for Re- 
spoudents. 


In a suit by a xemindar to obtain bkas possession of 
land within his estate, if a defendant is a udi inh 
the t of plamtüff follows as a matter of course, unless 
Fern a aa make out his claim to exclude the semin- 
dar; bnt if defendant is a ryot, pluinttff most show 
some oause of action nd the e circumstanoe of 
endant's refusal to quit after notice under Act X of 
8. He musufshow that the ryot us of a class liable to 

on. a 


Jackson, J.— Tuis is a regnlar appeal 
originally heard before Mr. Justice Markby 
‘and myself.* lt was remitted to the Court 
below under Sectign 354, Code of Civil 
Procedure, in order to the trial of a parti- 
cular issue. and the QOvurt below having 
returned its finding upon that" issue, itenow 
comes before the Court agnim. 


i OU W. By p18, 


1 


, e 


1 = 
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After the first henring of this appeal, the 
view which the £wo. Judges who thep sat 
had entertained upon it at first was not 
quite identionl, and the different points of 
view are discoverable on a perusal of the 
judgment; but what I am able to say with 
great confldence is that the portfon of the 
judgment and the directions in which the 
two Judges then sitting entirely agreed, are 
contrined in the two concluding paragraphs 


of the judgment. š 


We sent the case baok to the Deputy 
Commissioner in order that he might try, 
after receiving such additional evidence as 
the parties might think flt*to ‘produce, 
whether the defendant did or did not hold 
this Inod under a &oot&uttee tenure; and 
we intimated an opinion that, supposing 
the defendant to failin that respect, any 
remedy to which the plaintiffs should appear 
entitled would be subject to such equitable 
considerations as might eventually appear 
to arise: on that point our judgment was 
expreesly reserved. 


The ease has now come up before us with 
a fiiding of fact, against which no objection 
has been preferred on either side within the 
meaning of “Section 854; consequently, 
we have to deal with the case on the finding 
as returned. That finding is that the defend- 
ants have not made out a kootkuttee tennre, 
but that the proofs they gave though falling 
short of that, yet showed that they were 
tenants and had held the ]ands under the 
plaintiffs for a oonsiderable time. That 
being the case, I think the equitable oon- 
siderations to which we referred seem to 
come into play. Consequently, the defend- 
ants not being trespassers but being persons 
who had held this land for a considerable 
time on payment of rent to the plaintiffs, 
and the plaintiffs having commenced proceed- 
ings nguinst them under Act IV of 1840 
iu the Criminal Courta, which proceedings 
were uusuceessful, it seems to me the plain- 
tiffs are only entitled to obtain a decree 
ugainst the defendants for posséssiomof that 
land, if by that word * possession’’ is meant 
nothing more than‘ that possession of the 
Inngloid which is constituted by the posdbe- 
sion of the tenant; but if kkas possession 
is meafft, I thiuk they fre not entitled. .° 

e e e á i 
Several cases have. been referred & b 


Baboo Romesh Chunder Mittfr who argued 


this ense with Baboo Mohesh Chumder 

Chowdhry, and thé decision of the Privy 

Council in the case of Rajah Saheb Perladh 
" ' e, p 


Rulings. [ Vol. xvi. à 
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Sein* hapbeen much insisted upon as showing | these circumstances, the proper doores which, 


that, in the opinion of the Privy Council, 
where a suit was brought by a zemindar to 
recover, possession of land adinitiedly within 
his estam, it lay upon the defendant to show 
some circumstance or some sort of title so 
as to exclude the xzemindar from what was 
his apparent necessary right. 


Now the case of Saheb Perladh Sein 
referred to was the suit of a zeminder, not 
@gainst an under-tennnt or ryot, but agains: 
a middleman. It appears to me that there 
is all the difference in the world between 
the two cases, As against a middleman, 
the right of the zemindar, which no doubt 
follows ns a matter of course, unless the 
middleman  mnkes out his case, is the 
right to receive the gross rents of the 
villages composing his estate. As against a 
ryot, on the other haud, the night of the 
zemindar is not to receive the gross produce 
of that ryot’s laud but a right to receive the 
ryovs rent. Consequently, the zemiudar, 
in bringing & suit to oust tbe ryot, must 
show some cause of action beyond the bnre 
circumstance that a notice has been issued 
on the ryot under Act X of 1859 to quit the 
land, and that he has omitted to do so. He 
must also show thag the ryot is one ofa 
class liable to eviction. 


Under these circumstances, it appears to 
me that the plhintiff is certainly not entitled 
to a decree for immediate possession of this 
land, and it may be that the proper order to 
have been made is an order for the dismissal 
of the suit altogether ; but looking at what 
has taken place, it appears to me that all the 
relief the plaintiff is entitled to in this case 
is a declaration that the defendants are not 
entitled to hold aud do not hold the Jand in 
dispute uuder the ootkutiee tenure, aud 
that such decree should be made. 


¿Under the ciroumstauoes, it appears to me 
that eaoh party should pay his own oosts. 


Paul, A—I concur in the decree proposed 
to be de in this case by my learned 
oollea The shape whieh this litigation 
has taken renders it necessary that a deci ee 
in fiat form should be made. It is, how- 
ever, clear to my mind that the defendants 
were tevants for a log time, that theeplnin- 

“tiff Mad not AAas possepsiou for a coysider- 
sje wumbef of years, and that the allegation 
ntained in his pleiut that he waa dispos- 
sesse on a certnin day by order of the cii- 
minal puthorities is absolutely false, Under 


E + 12 W, R4 P. C, p. 6 


- 


I think, ought to dave been mnde in the 
initial stage of the onus was a decree Ale- 
missing the suit, However, as matters have 
turned out, and the defendants have gone to 
trial upon the kootkutles tenore, I think it* 
right in the interests of,justioe that the 
plaintiff should have the.advantage of having 
thet finding recorded iu his favor in,the 
shape of a declaration in the deoree. I con- 
cur, in the oireumstanoes, that a decree 
should be mnde in the form proposed, each 
party paying his own costa, 
e 


The 17th July 1871. 
Present: 


The Hon’ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Act X of 1859— Appeal—REoviow. 


Case No. 899 of 187 I* under Act X. of 1889, 


Special Appeal froma decision passed by 
the Officiating Judge of dlymennagh, 
dated the 10th January 1871, reversing 
a decision of the Deputy Collector of 
Jumalpore, dated thé 6th September 1870. 


Moneekurnika Chowdhraiu (Defendant) 
Appellant, 


versus 


The Collector of Mymensingh on the part , 
of the Coart of Wards (Plaintiff) Respon- 
dont, 


Baboos Sreenath Doss, Mohinee Mohun 
Roy and Shushee Bhoosun Sein for Ap- 
pellant. 


Baboos Unnoda Pershad Btnerjee anda 
Juggadanund Alookerjee for Respondent. 


Quare—Can a Judgment under Act X of 1859 be re- 
viewed on the principles laid down in Aot VIII of 1859? 


ia è 
Jaokson, J.—THE fucts of this case are 
very much the saine a8 the facts of the case 
to be found if XIV Weekly Reporter, page 
27. It may be teat there is some omission 
in the law laid down in Aq X of*1859, 


especially as pointipg out how a doimon 


* 
8 o ® 
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ean be revieed which is not a finn] decision 
under Seciions 158 ang 154. This Court 
decided on a former ocoasion that there are 
onses where there mugt be power to review 
decisione, aud this appears to us to be a case 
exachy on the point. There cannot bea 
doubi'that the plaintiff ia not entitled to the 
decree which he*has obtained. It ig not 
necessary to give at length the facts of the 
case, but it is clear oy those facts that the 
plaintiff ought not to have the decree whioh 
at present stands io his favor. To allow it 
to remain would be to allow a most unjust 
and, unfair decree to stand against the de- 
fendant under which it is sought to sell his 
tenure and to do him irreparable injury. 


If itis the case that there is no olause in 
Act X of 1859 showing how a review 
should be admitted, it is just possible that 
the best principles under which such review 
should be allowed are those stated in Aot 
VIII of 1859. They nie equitable and 
just ; and looking at all the facis we think 
there are just and reasonnble causes why 
this review was not applied for at an eatlier 
date. 


We set aside the decision of the Judge 
and restore that of the first Court. 


Plaintiff will pay costs of this Court and 
of the Lower Appellafe Court. 


 ——— —t 


The 17th July 1871. 
Present : 


The Hon'ble E. Jackson «and Onoooool 
Chunder Mookerjee, Judges. 


Arbitration—Jurisdiction—Act © of 
1839. 


Case No, 897 of 1871 dudes Act X of 1869. 


Special Appeal from a decision passed by 
* the Judge of Tipperah, dated the 29th 
December 1870, reversing a decision of 
. the Deputy Colleotor of that District, 
dated the 19th May 1870. 
e e 


Mooushee Gnzee (Plaintiff) Appellant, 


. 
Versus 
e 


Hamctà Buh (Defendant) Respondent. 
e e° 


! f 


Rulings, five. XV 


REPORTER. 


Baboo Nullit Chunder Sein for A*pcllant.- 


Baboo Obhoy Churn, Bose for Respondenh, 


In referrmg a matter to arbitration all the parties to 
e 
the suit must &ocord their written consent; the consent 
of the pleaders is not sufficient. 


Quares—Does Act X of 1859 empower a Judge to 
refer a case to arbitration ? R 


Jackson,. J.—VW& think that the Judge 
has fallen into several errors of faw in this. 
onse. It was & anit under Clause 6 Section 
28 Act X of 1859 to recover possession 
of a certnin jote. On appeal to the Judge, 
the Judge in the first place, instead of 
trying and dgciding the case himself as he 
was bound to do, referred the osse, at the 
request of some of the parties, to arbitra- 
tion, It is very doubtful whether the 
Judge lias power under Act X of 1859 to 
refer a oase to arbitration, There is certain- 
ly no clause in the Act empowering the 
Judge to do so. Bat even if he had power, 
there are several points connected with this 
arbitration which would have invalidated it. 
In the first place, all the plaintiffs and all 
the defendants did not agree by any writing 
or by signing thelr names to any document 
to refer the matters in dispute to arbitration, 
It is true the present appellant before us 
may have been one of those who may have 
agreed to the arbitration, and therefore this 
point might not. have been allowed to be 
taken in special appeal by him had it not ' 
been that the arbitration to which he origi- 
nally agreed had not been actually carried 
out. At first reference was made to three 
arbitrators, but on account of some delay 
in giving their award a single arbitrator 
was appointed to decide. The Judge stateg 
that the pleaders for both parties consent- 
ed that this single arbitrator shanjl decide 
the case. It is not sufficient at the 
pleaders should consent to the arbiWwation, 
and it is apparent that none of the parties 
actually consented to the arbitration of dois, 
single person. 


Lookjng to all the facts of the case, "we % 


think that the Judge is bound to ĝeoide «hia 
case himself, and we remendéthis case to 
him for decision. i ‘ 


Casts to follow the final result of the suit; - 


7 E Y 


* 
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The 18th July 1871. 


e Present : 


4 


The Hén'ble H. V. Bayley and F. À, 
Glover, Judges. E 


eHjectment — Right of Occupancy— 
Buildings—Proprietary Rights. 


Gase No. 197 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Gya, dated the 
94th November 1870, reversing a decision 
of the HMoonsiff of Aurungabad, dated 
the 25th March 1870. 


Sufdor Ali Klan and others (Defendafits) 
Appellanis, i 


TET IUS 


Jeo Narain Singh (Plaintiff) Respondent. 


* * 


* *, 


for Appellants. 
Mr. C. Gregory for Respondent. 


A claim to occupy a building cannot be maintained 
on the ground of a previous tenant's long occupancy of 
the land as against a landlord who has, since the death 
' of such tenant, exercised rights of ownership over the 
ln SC | | 

A deaf tor the removal of a building upon his 
land may be given to the owner even though he bas 
stodÀ by and allowed the defendant to oonstruot it, $ro- 
vided the buflding is not, substantial and hes not cost 


€ 
S and the materials maybe removed wishout dif- 
. 


* 


i ; 
Begley, I—We thinls this specia] appeal 
atte Ape costa, 


a |. : 
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Three grounds have been ufged before us 
in special appeal ; Arst/y, that the decision of 
the Lower Appellate Court is wrong in re- 
gard to the plea of limitation in two ways, 
—in the first place, because there is noy evi- 
dence of the plaintiffs possession within 
12 years of suit,—and in the next place, be- 
cause in disposing vf the plea of limitation 
the Lower Appellate Court has reasoned with 
reference to the right of tenancy in a way 
erroneous in law. 


The second plea is that according to the 


| custom of the country a suit to eject a ten- 


ant from a building would not lie. 


The third plea is that a decree for the 
demolition of the house is contrary both to 
the law and the precedents of this Court, 
for the plaintiff being a resident of the same 
village with the defendant, it must be pre- 
sumed that he(plaintlff) was aware when 
the house was commenced to be built, and 
not having interfered must be presumed to 
have given an implied consent to its com- 
pletion. The facts of the oase are these :— 
The plaintiff sued for possession of certain 
lands and demolition of a building erected 
thereon, valuing the suit atrupees 100, The 
plaintiff's allegation was that the land in 
dispute with the héfse standing thereon 
was his, plaintiff's, property, but permissive- 
ly in the occupation of one Himmut Ali 
Khan who held it for a very long time ; that 
after his death the house fell down and the 
plaintiff re-occupied it as his sole property, 
exercising his right of ownership by culti- 
vating the land and receiving the profits 
thereof. $ 4 


The defendants’ case was that the land 
in dispute belonged to their predecessor, 
Akbur Ali, with two houses standing there- 
on, one of which he occupied himself and the 
other he gaye to Himmut Ali, after whose 
death they (defendants) joined that house 
with their own and that plaintiff had po 


right or title thereto. ` 


The first Court dismissed the plaintiff's 
suit, . 


On appeal the Lower Appellate Court gave 
the plaintiff a decree to the ‘effect that the 
“ plaintiff da recover possession of the land 
“under claim hy demolishing ‘tho House 
u prepared by the defendants, aud also 
4 gost,’ &c. " i d : 

e " ° : 


e 
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In special \ppeal, the three grounds as 
above stated have been pressed before us. 


As to the first objection, the facts show 
that both before the first Oourt and the 
Lond, Appellate Court the question of limit- 
ation depended enjirely on the merits of the 
case, vis., whether the plaintiff had 
sion, within 12 years of suit of the land en 
which the house stood by virtue of his own 
exclusive right. ; 


* * * Li * * *» + 


On the second ground, vis., that according 
to the custom the plaintiff cannot sueto 
eject the tenant from the building, it is true 
that the point pressed upon us is that the 

laintiff cannot interfere with the dukhul 
(aoseaion) of the defendants, but it must 
be.remembered that in this case it is put on the 
ground that the possession (dukhuleahec) 
was kudimee. As Himmut Ali died after 
being in possession for 20 or 80 years, it'is 
likely that such a right did accrue in hie 
case, but the defendants eould not admitted- 
ly build their house before Himmat Ali's 
death, and we have a finding that efter 
Himmut Ali's death and the fall of the baild- 
ing the plaintiff exercised right of ownership 


over the lands in dispute, so that the plea of | 


custom, which might be the basis of the de- 
fendant's objection on proof of very long 


occupation, does not apply under the facts of 
this case. 


As regards the third ' objection, vis., 
that the Lower Appellate Court is 
wrang in giving the plaintiff a decrbe 
for the demolition of the building, each 
case of this kind must depend upon its pe- 
cular facts and circumstances. In some 
cases where a co-sharer stands by and allows 
bis co- paroener to raise and complete a build- 
ing under their very eyes without any kind 
of objection whatever (such as in Janokee 
Daasia’s casg Sudder Dewanny Adawlat, 
656) it yas held that the co-sharer muat 
be presumed to have given an implied con- 
sent and is not entitled to demolish after the 
building is completed. In other cases, where 
it is foung that there has been some neglect 
on tbe part of the plifintiffand there is some 
ground for belief in the good faith of the 
: defendant, and it is seen that a considerable 
expense has been undergone by him, the 
Courts have only awarded flamages to the 
plaintiff and mot ordered demolition. 

R e e" 
r ot 


ing is not of any permanent or substantial 
kind or built at any very great expense, and 


where the materials may be removed without ' 


difficulty, & reasonable time is awérded to 
remove such materials and the land is made 


over to the rightful owner. 


Now, here it is admitted by both parties 
that the house is one of mud walls with 


tiled ehupra roof, and under the circum- p 


stances we think that a reasonable time, v/s.. 
one month from the date of the passing of 
this ‘decree, should be allowed to the de- 
fendant, in order that he may,remove the 
materials of the house without interfering 
with the plaintiff's exclusive right of owner- 
ship over the land. - 


In this view, we modify the deoree of the 


Lower Appelfate Court, and dismiss this spe- 
cia] appeal with costs. 


2 
. The 18th Jul y1871. 
| Presents: 


The Hon'ble Dwarkanath Mitter and W. 
Ainslie, Judges. 


Joint family estate—Presumption— 
Onus probandi. 


: Case No. 244 of 1870. 


Regular Appeal from a decision passed by 
the Subordinate Judge of 24- Pergunnaks. 
dated the 20th July 1870. : 


Ne: 


Hurish Chunder Doss (Pauper Plaingff) 
` . 


P Appellant, . 
e e : e’ 
: VEFES ^ o ü 
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Gouree Pershad Chatterjee and others &De- 
š 4 
fendants) Respondenis, a 
=| 
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In a third class of cases where thé build-- 


A be 


. 1871] Y ove 


‘Mr. M. M. Datta and Baboo Romanath 
Bose for Appellant. 


e ` 


Baboos*Juggadanuad Mookerjee and Askoo- 
tosh Dhur for Respondents. 


In a sult for property acquired from the proceeds of 
an alleged joint trade, the joint character ef whioh 
*isneither admitted nor proved, the omes lies In the 
first instanoe on the plaintiff who is not entitled under 
the ofroumstances to the ordinary presumption of 
Hindoo law arising from the existence of joint family 
estate, 


Mitter, J.—Wr are of opinion that the 
judgment of the Subordinate Judge iu this 
caso ought to be affirmed. It fs admitted on 
both sides that there was no anceetral pro- 
perty from the prooeeds of which the pro- 

ies in dispute could have been purchas- 

ed, and it is also admitted that the whole of 
those properties were purchased out of the 
proceeds ofa trade in wood which waseoar- 
ried on in the name of Ram Ratton, and 
Ram Rutton alone. In this state of things, 
the only question which we have to deter- 
mine is whether that trade was the joint 

' trade of the plaintiff's father, Goroo Churn, 
and Ram Ratton, and afterwards of the 
plaintiff and of Ram Rutton, On this ques- 
tion the weight of evidence is certainly in 
favour of the defendant, respondent. We 
have got the testimony of the maternal un- 

, cle of Ram Button. He gives a full, clear, 
and detailed eccount of Ram Rutton’s life, 
showing bow he commenced business, and 
how the trade in wood at Doorgapore was 
set up and carried on by him on his exclu- 
sive account. Then, again, we have the 
evidenoe of Sreeram Sircar, & mnn who was 
"in the employ of Ram Ratton for a great 
number pf years. He also olearly and dis- 
tinctly wears to the faot that the trade in 
edon by Ram Ratton was er- 
vely his, and that neither the plaintiff 
ngr his father Gooroo Churn had any in- 
t8rest of any kind in it But above alk the 
mode in which Ram Ratton was allowed to 
deal with most of fhe properties in’ dispute 
affords the strongest ground for s&pposing 
Achat the d wide case [s quite unfounded. 
We find i: proved by evidence, the oredibi- 
pe od which has not been questioned in any 
mnhner whatever, that most of these pro- 
" pertis8 were deals with by Ram Rutton as 


* h 2 
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his own aud exclusive propertiés ; that they 
were mortgaged by*him to different indivi- 
duals who advanced Gonsiderable sums of 
money on the belief that they belonged 
exclusively to him; and that daring che 
whole of this time the plaintiff never bsoaght 
forward any objection upoa the ground that 
he was interested in any of these properties 
asta joint owner with Ram Rutton. «The 
plaintiff said in his depositions in the lower 
Court that he knew nothing abont these 
transactions; but this is a statement which 
we are by no means inclined to believe. 
We further find upon his own admission, 
that there are other properties still in the 
exclusive possession of Ram Ratton’s wi- 
dows, to which he has not yet advanced any 
claim whatever. It has been said that the 
plaintiffs cause of action with reference to 
those properties is different from his cause 
of action in respect of the properties now 
in dispute. But this is no explanation 
whatever of the strong inference which 
arises from the fact above referred to against 
the truth of the plaintiffs case. — If it is 
true that his aunts dispossessed him from 
those properties after the death of his uncle 
Ram Rutton and are still retaining them in 
their exclusive possession, it is almost inore- 
dible that ‘those very aunts should come 
forward and try to sapport, by their oaths, 
the case now set up by him upon the ground 
that the whole of the properties acquired 
by Ram Ratton were acquired from the 
profits of the joint trade. 


It has been further contended that the 
burden of proof has been wrongly thrown 
upon the plaintiff. It is quite clear under 
the eireümstanoes of the case thats tho 
burden of proof was in the firat instanoe 
upon the plaintiff; inasmuch as there is 
no proof whatever of the existence of any 
joint property. Consequently, in the ab- 
sonos of any admitted nucleus to start with, 
the plaintiff cannot get the beneflt of the 
ordinary presumption of Hindoo law arisjng 
from the existence of an admitted or prove 
joint undivided family estate, But be that 
as it may, itis quite clear from the record 
that the weight of evidence is entirely In 
favour of the defendant, and we-are there- 
fore of opinion that this appeal ought to be 
diefhissed with oosta, Including the value of 
the stamp for which the plaintiff iagiable tq 

e 
the Government , 


am 


e 
R 





The 19th Juby 1871. 


Present: 


- 4 

The Hon’ble J. P. Norman, Officiating 
Chief Justice, *and the Hon’ble J. B. 
Phear, Judge. : 


Limitation — Oontract — Demand — 
' Olause 9 Section 1 Aot XIV of 
. 148959. 


Case submitted for the opinion of the High 
Court by the first Judge of the Court of 
Small Causes at Calcutta. a 


Brohmo Moyee Dassee (Plaintiff) 


versus 


- 


. Oblioy Churn Chowdhry (Defendant). 
. Mr. Marindin for the Plaintiff. 


Mr. Maorae for the Defendant. 


The plaintiff, a Hindoo widow, sold to the defendant 
certain land, which formed part of the estate of 
her deceased husband, for a sum of 800. 
The price was paid to the plaintiff, who on the 
game day made it over to the defendant under 
&n agreem 


the defendant for 8 yoars up to the end of 
889, when the defendant diwontinned payment 


sum lent, with interest from the date 
withhald up to the date of guit, ° 


The defendant pleaded that the claim was barred 
limitation under use 9 Section 1 Act XIV of 1859. 


Hap that the ecntract In this case was alternative 
and contained two distinct and separate obligetions ; 
Jere, an obligation to pay 6 rupees month by month 
by way of interest; and an tlon to 
repay the principal on demand; the case fell’ within 
the rule that where by the terms 9 een either 

seas or implied, it 1s ta request or 
aant ct i dal te ae such demand 
must be made f& order to complete the oause. of sodon. 
The sult which was brought within three years from 
the date when plaintiff first made demand for re- 
payment, was accordingly held not to be barred. 


Case.—Ox the 2Q&h March 18606, the 
plaintiff, who isa Hindoo widow, being in 
indigent circumstances, sold oertain land 
situated in Caleatra, which forfhed pars of 
the estate of ber deceused busband, to the 
difeudat for p sum of rupess 800. ‘The 
pilos wap paid to the plgintiff, who'on tlie 


` 
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same day made it over to the defendant’ 
under an ngreemeht that she should reseive 
six rupees monthly by way of interest and 
that the principal sum should be *e-pay- 
able on demand. Interest was paid "necoid- 
Ingly by the defendant for three yeprs up to 
the end of Chyte 1276 (March 1869). 
From that date the defendant discontinued 
payment of interest. The plaintiff there 
upon demanded re-payment of the principal, 
which the defendant refused. On the Athe 
July 1870 the plaintiff instituted the present 
action against the defendant for the recovery. 
of the principal sum lent, with interest 
from the date when it was wishheld up to 
the date of suit. 


It is pleaded for the defendant that the 
claim is barred by limitation under Clause 
9 Section I Act XIV of 1859.. ' 


It has beem held in certain cases decided 
in this conntry, in acéordance with decisions 
of the Oommon Law Courts in Eugland, 
that where money is lent under an egree- 
ment that it shal) be re-payable on demand, 
a cause of action arises instantly on the 
loan being made and that limitation runs 
from the date of the loun, —Herupammal 
versus Hanuman, 2 Madras High Court 
Reports, 472, Parbutty Oburn Mookerjea 
versus Ramonrain Mottylall, 5 Bengal Law 
Reports, p. 896.* 





* Ordinary Original Civil Jurisdiction. 
The 11th March 1870, 
Present: 
The Hon'ble A. G, Macpherson, Judge, 
Parbutty Churn Mooker]ee 
vcreus 
Ramnarain Muttylall. 
Messrs. Woodrofs and Evans for Plaintiff. 
Messre. Marinada and Branson for Defendant, 


Tm plaintiff seeks to recover 1,100 r being the 
oec Rr MON polie Dy Hn three 
brothers, Nilmoney, Ohunder, and 
"uiae The plaintiff states the deposit was e 


The case which the DAGER hes rores 

onse which the proved is that be was 

a distant rOletion and d axt of the family of 

nath Mutiylall, the father of Nilmaney, Gobind ( ; 

end Bam ain M lall, affi that ho had ved on r 
ouse for many in PEA 

bang about to leave Caloutta and ib tad ap his abod? 

permanently at Benares, he in the hands the 

three sons of who was then dead) the of 


( 
rupees 1,200, when it was dyreed that th 
remain with them and they should remit 


monthly, but that when he wanted 


EF 


at € 
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` In thi$ last onse, however, Mr. Justice 
Macpherson, while giving effect to the 
' English decisions, expressly dissents from 
the prihoiple on which they proceed, and 
intimates that if the matter were res integra 
he would have held that where the contract 
is to pay on demand, no cause of action 
can arise till demand has been made, and 
that limitation does not run from the date 
of the loan but-of the demand. ° 





he should have it. It is proved that the plainh went 
to Benares and that the 9 ru were remitted from 
1255 until within the 12 mon or thereabouts. It is 
proved, I think beyond all doubt, that the 9 rupees 
month were frone time to time remitted till Pando. 
but I do not decide (because in the view I take of the 
plaintiffs position it is unnecessary for me to deelde) 
whether any part of the 9 rupees was remitied by or 
with the knowledre of the sons of Nilmoney or of the 
sons of Gobind Chunder I leave the question ' whether 
they or any of them made those payments open. 


It 1s contended on behalf of the sons o? Nilmoney and 
Gobind Chunder that the suit is barred as the money was 
notad within the meaning of Clause 15 Sec- 
tion 1 of Aot XIV of 1859 Ramnarain Muttylall ad- 
mits the plaintiffs claim, but says that as one of the 
three brothers (who were Joint in all at the ume 
they received tho money) he is liab!e for only a one-third 
share of it, I think ielpomible to treat the transac- 
tion as a deposit within the meaning of Clause 15. for 
there never was any t of pr or money 
whioh it was intonded should be returned specifically. 
It seems to me, however, that the plaintiff might have 
not unreasonably contended that his oause of action did 
not arise till early in 1869, when he first demanded the 
re-pavment of bis prinelpal In applying the provi- 
sions of Act XIV o£ 1859, the date on which the canes 
of action first arose must always be ascertuned with 
accuracy. And as the plaintiff had agreed to leave the 
money in the hands of Nilmoney, Gobind Chunder, and 
Ramnarain untl he asked them to give it back to him, 
it appears to me tbat the natural and logical mode of 
ascertaining when the plaintiffs cause of action arose 
would be to ınquire. when he first demanded back hus 
money. Thero was, in fact, no contract b the defendants 
to return the money tillit was demanded; and if the 
matter were open to me now, I should have no drfiloultv 
In deciding that the cause of aotion did not arise till 
1860, when the plninuff first demanded back his monoy. 
But I do not consider that the questien is still open to 

decisions In English cases in which 
that when monay is payable on demand 
the period runs from the date of the agreement to re- 
on demand, I confess I do not apnreciate the prin- 
ciple on which those cases are supposed to be decided. 


English oases, however, being such as they are, 
though t from them, I consider myself bound to 
follow th bound to hold that the cause of action 
nrose wh e moncy was put in the hands of the three 
broth d therefore that the suit is now barred. I do 
not, , consider that these parties stand on eax- 
ein prt sane foo aa the in the ordinary 
ans where money bas been ted with a Banger. 
‘The position of the and the contract entered into 

to nie to be of a ent nature in somegnaterial 
mie im ; but the mousy yable on demand, I 


bound, as I have said, by fhe h oases.e 
© 

imas: will ist Ramnarain for the full 
amount aa he adits e contract to be such as the 
plaint god that the principal remains still 
unpaidmeund justly due, But the, snit will be dismissed 
& other two defendants with costs on soale 

s Te plaintlff is entitlod only to costs ou scale 
eL . 
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In the more recent case of Prankishen 
Banerjee versus Tarigee Persaud Ghose, 
14 W. B., p. 224, a Division Bench of the 
Caloutta High Court have not merely ex- 
prossed their dissent from the rule folldived , 
by the English Courts, but have declared 
that there is no authority for applying it to 
sults in the Mofussil Courts in this country. 
In “this case Mr. Justice L. S. Jackwon 
observed :—'* When A leuds money to B 
* re-paynble on demand, with interest ata 
‘certain rate, and B in pursuance of that 
“ agreement pays interest to A, A making 
“no demand for re-pnyment, no cause %of 
“action accrues to A so that he becomes 
* entitled to bring a suit. So long as the 
 horrower obser ves his purt of the contract 
“by paying interest, and so long as he is 
* pot apprixed of the lender's desire to have 
“back his principal sum, I think there is no 
“oause of action’: the prinoipal sum has 
“not become due and the statute does noi 
“ begin to run." 


If this be a correct view of the law tp- 
plicable to a suit between Hindoos lu the 
Mofuasil Courts, there does not appear to 
me to be any renson for applying a different 
rale in a case between Hiudoos brought 
in a Sinall Cause Court in a Presidency 
Town. 


I have accordingly held that the plaintiff's 
action, having been brought within three 
years from the date when she first made 
demand for re-payment, is not barred. This 
decision is, however, at the request of the 
defendant, given subject to the opiuion of 
the Judges of the High Court upon the 
question of limitation. i 


It may be noticed that iu the new Limita- 
tion Act (No. 58, Schednie II) it is ex- 
preasly provided that ina suit for money lent 
under an ngreement that it aball be payable 
on demand, limitation shall only ran from 
the time when the demand is made. This 
may be taken to show that the Legislature 
did not regard the doctrine of the English 
Courts as founded on avy natural or neces-«. 
sary principle of law. j 


When the case came on before the High 
Court, Macrae for the defendant was first» 
called on to nddress the Court. He con- 
tended that the rufe offihe English cases 
governed the matter, and that the rule 
itself was rengonable and was not peculiar 
to Efglish Law. An obligation rested on 
the debtor from*the moment of tha debt, 
which he might discharge at “ny moment 
whether the credito» were willing o? not p 


e 
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and if he dif not. do so, but waited for the | nothing in the 


creditor to sue him, WB was guilty of that 
inad vertence which Mr. Austin required to 
complete the oreditor's cause of action. As 
„DO Motice of payment was due from the 

debter to the creditor, so no demand was 
, due from the ereditor to the debtor. If the 
creditor brought his action without a de- 
maad, the Oourts of this country would fro- 
bably exercise their disoretion by refusing 
him coste. In the course of his argument, the 
following authorities were cited by Mr. 
Maorae:—Oo. Litt. 2085 ; Rolle’s Abr., Con- 
didon, He; Oollins vs. Denning, 3 Salk., 
227; Farquhar vs. Morris, 7 T. R., 124; 
1Selwyn’s Nisi Prius, 8 14 ; Norton vs. Ellam, 
2 M. sud W., 461; Gibbs os. Southam, 5 
B. and Ad, 911 ; Byles on Bills, 10th Edao., 
p. 215; Herupammal vs. Hanuman, 5 Mad. 
H.C. Reports, 472; Parbutty Churn Mooker- 
jee vs. Ramnaraiu Muttylall, 5 Ben. L B., 
897* ; Tarinee Perahad Ghose vs. Prankissen 
_ Banerjee, 14 W. E., 224; Mooushee Abdool 
Ali es. Tara Chand Ghose, 6 Ben. L. B., 
292 ; Oolebrooke's Digest, Book I, Ch. 65, 
Bection 166, sl. 2; Colquhoun's Roman 
Civil Law, Sections 2216, 2217 ; Pothier on 
Obligations, Part II, Chap. 3, Art. 8, Section 
1 ;' Story on Promissory Notes, Ch. 6, Seo- 
tion 207 (American case) ; Austiu on Jaris- 
prudence, Vol. IT, p.eb57. 


Marindin for the plaintiff was commenting 
on the English cases which were cited by 
Macrae ond contending that they did not 
apply to the present case, when the Court 
stopped him end called ou Macrae to meet its 
view that the contract in this case was alter- 
native and that it differed from an ordiuary 
coftract to pay interest so long as a debt re- 
mained unpaid. Before he was stopped 
Marindin had cited Carter vs. Ring, 8 Camp., 
469 ; Simpson es, Routh, 2 B. and O., 682 ; 
Fenton vs. Emblers, 1 Wm. Black., 352 ; 
and Barough vs. White, 4 B. and O., 826. 


Macrae then submitted that the contract 
was nota written one, but was merely in 
effect stated by the Court below and the 
defendant*ought not therefore to be held too 
strictly to the terms used by the lower 
Court, and that the fair construction of the 
"contract was that the defendant engaged to 
pay intérest to the, plaigtiff at the rate of 
6 rapees a month on the principal sum so 
long as that sum remained in his hands, and 
that if return of the principal «rere demand- 
ed in the middle of a month there was 
eA 

t Bag tho case giron as a (ot-note at page 164. 


THE WEEKLY REPORTER. 


Rulings. í [Vol XVI.. 





contract to prévent the 
debtor from re-p&ying it with the propor- 
tional amount of interest for the broken ` 
period of the month due at that date 


The following judgments were delivered by 
the High Court:— , 


Norman, C. J.—The case stated by the 
first Judge of the Small Cause Court is that 
“on the 6th March 1866 the plaintiff, a 
* Hipdoo widow, sold certain land situated 
“in Calcutta, which formed part of thf 
“ estate of her deceased husband, to the 
** defendant for a sum of rupees 800. The 
* prioe was paid to the plaintiff, who on the 
' same day made it over to the defendant un- 
“ der an agreement that she should receive 
* six rupees monthly by way of taterest and 
“ that the principal sum should be re-pay- 
“ able on demand. Interest was paid ac- 
* cordingly by the defendant for three years 
‘“ up to the end of Oheyt 1275 (March 1869). 
* From that date the defendant discontinued 
* payment of interest. The plaintiff there- 
" upon demanded re-payment of the princi- 
** pal, which the defendant refused. On the 
“ 4th Jaly 1870 the plaintiff instituted the 
“ present action against the defendant for 
“the recovery of the principal sam lent, 
‘with interest from the date when it was 
* withheld up to the date of suit.” 


The question is whether the suit is bar- 
red by Clause 9 Section 1 Act XIV of 
1859. The first Judge of the Court of Small 
Causes referring to the onse of Tarinee Per- 
sad Ghose os. Prankishen Banerjee, 14 
W. R. 224, was of opinion that the suit was 
not barred, aud accordingly made a decrea 
in favor of the plaintiff subject to the 
opinion of this Court on the question above 
stated. 


It is necessary to observe that the con- 
tract in the present case is not & single, en- 
tire, indivisible, Gontr&ot* to pay the sum lept 
with interest, as in the oase of Norton es. 
Ellam, 2 Meeson and Welsby, 461, 







* Ag to the effect of such a contract w 
tract fs to pay prinolpal and interest on a 
sos Watkins wer ss Morgan, 6 Car. and Payne, 


t rule that when no time is fixed for the fber- 
of a stipulation, the obligor is bound to per- 


form the stipulation immediately, and not mecely w 
he apprised of the Wal of tho oblige, à if no 
w. : ` 


The rule of the Civil Law ts similar. 

In Domat’s Civil Law, Part I, Book I, Tit. Bec- 
don TIT, para. 186, it is mid :—* If it has omitted 
"jna&oovenant to express the term of ec 


Q 








It coptains two distinot and separate obli- 


` gations, vis., first, an obligation to pay 6 
‘rupees month by month by way of interest ; 


and, secondly, an obligntion to repay the 
princihal on demand. ‘The plaintiff dpes not 
bind herself to allow the principal money to 
remain in the hands of the defendant for any 
definite period of time, and I think it must 
.be admitted that, according to the trye con- 
struction of this contract, the plaintiff would 
at any time have aright to demand pny- 


* ment of the principal ; and by parity of res- 


son the defendant would at any time have 
aright, instead of continuing the monthly 
payment of six rupees, to pay off the priu- 
cipal, ° 

In construing contracts no rule is better 
established than that full effect must be 
given to every part of the contract. If the 
contract wit which we have to deal be 
treated as an obligation to pay six rupees a 
month, and also as an obligation to repay 
the principal sam immediately without any 
demand, the two parts of the contract wonld 
be repugnant. The defendant, however 
willing to perform his part of the contract, 


. would not know whether to repay the rapees 


800 at onpe or to wait for a month and pay 
the six rupees. — . 

Bat if the two obligations are construed 
as alternative—if tbe term on demand is to 
be construed as if it were written upon be- 





“delivery of any other thing promised, it fa a pona 
quence of the covenant that the term is added 
u only in favor of the person who is obliged, if no time 


De Verborum Obliga nh e Reg v rra o 

fiom 14, “Jp 1 : in quibus dies non 
j dis debetwr." —' 

Bo in the Roman Duteh Law, Van Leeawen, Book 4, 









Chap, 8, B, p. 5?4 “Tho effect of a 
*! made tope performed 1 a a E 
withont € S rM and an " 
French Code seems to lay down the same rule. 
Civil, Book III, Tit. IIL Bection 1187. 


The Sootoh Law follows the Civil Law on this pon 


ig e Ba of Sootland, Sétions 

: ; ^s Prinetples of the Law of Sootland, 

pn e NE 277, Editaf of 1870; 
. rule 


, 
» 


ing thereto requested or after, demand,’ the 
whole contract becomes cofsistent and in- 
telligible. The defendant is bound to pay to 
the plaintiff a monthly eum of six rupees, 
antil the principal sum rupees 800 be demand; 
ed; and immediately on such demand, ad noj 


‘before, exoept at his own election, the 'de- 


fendant is liable to pay*to the plaintiff the 
principal sum of rupees 800. If this view of 

le case be correct, the case before us* falla 
within the rule that where, by the terms of 
the contract, either express or implied, it is 
stipulated that a request or demand of per- 
formanoe shall be made, such demand must 
be made in order to complete the eauss of 
action. ai 


'Ehi& must always be the case if the obli- 
gation is in the alternative, and the obligee 
has the right of election. 


In the present case, while the plaintif 
consents to repeive the six rupeos a month 
and the defpndant pays that sum regalarly 
the defendant is under no obligation to pay 
the rupees $00 to the plaintiff. The defendant 
retains the money eon terms analogous td 
those in which a tenent-at- will holds land on 
payment ofa fixed reut In order to "deter- 
mine the tenancy in the one case, and the 
right to retain the money, making thd 
monthly payments, in the other, as notice in 
the one case, so a reqiest for paynient in the 
other, would seem to be negessary. If th 
construction suggested be correct, as long as 
the defendant Fully performs the firat of ‘the 
two alternative obligations by paying the 
sum of 6 rupees monthly, the contrac} oonti- 
nnes to be fally performed and ‘there is no 
breach of it. | 

The case may be compared to that of the 
grant of an annuity , which ihe defendaut 
hasaright to redeem on payment of the 
purchase money. BEN 

The case of Cowper os. Godmond, g 
Bingham, 748, is somowhat analogous to 
that now before us. There the sum sof 
£1,999 had been paid by the Plaintiff as tha, 
consideration for an annuity of £937 in May 
1824, Payments on account of the annuity 
were made by the defendant till the year 
1829. In the year 1880 the defendant 
obtained an order¢romethe Court of King’s 
Bench setting aside the warrant of attorney’ 
aud judgment by which the annuity was 
aeodred, upon the ground that the grant of. 
the annaity ws void on account of a dé 
foot in the memorial. The plain f then 

‘ ' a ' . a'a’ E KE) 
e A . ev. 
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brought his agit to recover back the oon- 
sideration, Phe defendant objected that 


the suit was barred. by Pnu on the 
ground that the right of action accrued at 
the aes of the original contract in 1824, 


y Tindal, O. J., saye:—“The question is 
whother the plea œf the statute of limita- 
tions is a bar to an action for money bad 
and received for recovery of the considefa- 
tion money of a void annuity, when the 
annulty was granted more than six years 
before aetion brought, but was treated by 
the grantor as s subsisting annuity within 
thae period ? That question depends upon 
another, within what time did the cause of 
action arise ? The cause of action oom- 
prises two steps. The firatis the original 
advance of the money by the grantee ; the 
second is the grantors election to avail 
himself of the defoot'in the memorial of the 
annuity. The cause of actlon was, there- 
fore, not complete till the last step was 
taken in Michaelmas Term, 1880. If we 
were to decide otherwise, the grantor of a 
defective annuity might in every case 
defraud the annuitant by paying the annuity 
for six years, and then, having set aside the 
security, pleading the statute of limita- 
tions," 


It is true that this aaso is not precisely in 
point, because, as was pointed out by Ber- 
jeant Wild in argument, ihe grantes was 
precluded from questioning the validity of 
the annuity, and consequently could main- 
tain no action till the grantor had eleeted to 
‘avoid the annuity. In the present case it 
was in the power of the plaintiff at any time 
by notice or demand to determine the defend- 
ant’ obligation to pay the monthly sum of 
six rupees, and to call on him to pérform the 
other branch of the agreement, But the fact 
that the plaintiff had an option to that effect 
does not show that she was bound to exercise 
it. Nor can it be presumed, for the purpose 
of defeating her right by a plea of limitation, 
that she had exercised that option when 
euh presumption would be contrary te the 
“Tact. It may bo tbat the defendant, by 
ceasing to pay the monthly instalment of 
interest, might render it unnecessary for 
the plaintiff to make a demand before bring- 
ing any seit. But op thgt point it is not 
necessary t0,6xprees any opinion. 


If the true construction of «bis contzact 
be ss I have supposed, it is cloar that 
the sui, having been brought within three 
years from the date of S he last monthly 


*THM WEEKLY REPORTER. 


Rulings. [^ XVI. 


payment: and within three yeaa from, 
the demand, is wijhin time, I prefer to rest 
this caso on general grounds,—upon' the 
construction, and what I conceive to be the 
true meaning, of the contract. 


But another ground wea also*put for- 
ward on which the plaintiffs case may be 
rested, eis, that tle parties are’ Hindoos, . 
that within the original jurisdiction of the 
High Court, by the 17th Section of the 
21st Geo. 8 Cap. 70, matters of contract and® 
dealing between party snd party are to He 
determined, in the case of Hindoos, by the 
laws and usages of Hindoos; that by the 
Hindoo law a loan which has been reoeived 
from the hands of another in the form of 
a loan at intereat, shall, if the time of pay- 
ment be not expressed, be paid on demand 
with the interest then due, if not previously 
demanded, When interest ceases or becomes 
equal to the principal. In support of these 
propositions the text of Vrishaspati, Oole- 
brooke’s Digest, Book 1, Chapter V, Verse 
166, was cited. 


In Halhed's Code of Gentoo Laws, Chap- 
ter *, Seotion 4, p. 17, it is sald, if a man 
lends money with a stipulation to be paid on 
demand, and the borrower oonsents to take 
it upon this restriotion, he shall pai 
pay it when demanded. 


I desire to guard myself from being sup- 
to assent to the views of Mr. Austin, 
stated by the Court in the case of Tarinee 
Pershad Ghose versus Prankisson Banerjee, 
14 W. R., p. 224, I cannot bat think that, 
however plausible those views may sound, 
it might be quite another matter if they 
were reduced into practice. 


To say as a matter of general Jaw that 
a tradesman who sells goods to a customer 
without any éxpress stipulation as to the 
time of payment, or thata banker who lends 
& customer money or honors an 
cannot sue -until after a deman 
money, would be to introduce a new 
into mercantile law, for which the 
certainly no authority, and which I beliéve 
woukd lead to most inoonvenlent conte- 


quences, : 
The present case iseimilar *in «il | rene 






to that before Mr. Justioo Mpopherso 
the 5th Bengal Law HRepor[s, page 


* Bee foot-note at page 184, " 


\ j 


` 


v 
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"where tifat learned Judge expressed in very 


strong language his opinfon that the suit 
was not barred, though he decided otherwise, 
considering himself bound by English autho- 
rities, whieh, I think, do not decide the 
question, The decision of the Judge of 
tbe Small Cause Court appears to me to be 
oorreot. The plaintiff will get the costa of, 
and occasioned by, the statement of the 
Case. e 


Phear, J.—I concur. It is settled in 
English law by the authority of such 
cases as Norton vs. Ellam (2 M. and W., 
461) that & simple promise to pay money 
on demand constitates an obligation to 
pay the money at once, whether demand 
be actually made or not; and that con- 
sequently an action can be brought to 
compel payment, without any previous de- 
mand, at any the earliest time* after such a 
promise is made. The same is the case if 
the promise be a promise to pay money on 
demand with interest, the only difference be- 
tween these two instances being that in the 
latter the debt grows with the time, while 
in the other it remains constant, But the 
caso is materially altered when any addi- 
tional element is introduced into the contract. 
In the matter before*us, as I understand the 
learned first Judge’s statements of the facta, 
it was agreed between the parties that while 
the money was to be repaid on demand, yet, 
until re-payment, the plaintiff was to receive 
periodically, namely, every month, a speci- 
fled sum by way of interest. This latter 
stipulation is in its obaracter, so to spenk, 
alternative to the first, and clearly involves 
duration. It seems to me that hy agreeing 
to this the plaintiff impliedly undertook to 
wait from month to month for the payment 
of this sam, unless meanwhile she made de- 
mand for the principal. In other words, the 
contract must be considered as a whole, and 


the promise to pay on demand cannot be 
treated ag separate from, and unaffected by, 
the arngogement for periodic payments of 
m by way of interest. As long as the 

tiff forbore to make demand of the 
principal, and the defendant at the stipulat- 
ed periods paid theSmonthly sums by way 


X iytereaty so tong it Was, as it scenth to me, 


peqseible imteasen to say that the plaintiff 
sabes 'eaubo of suit; the contract was 


y,in the course of being carried out 
just as the parties intended it shoald be.. 


"a v e 
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ThelSthJply 1871.  — , 
Present : 
eo. 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 


Iinnooent purchaser—Fraud— 
Oompensation. 


Case No. 52 of 1871. 


Special Appeal from a decision passed by 
the Judge of Patna, dated the 28th 
October 1870, affirming a decision of the 
Subordinate Judge of that District, da- 
ted the 16th July 1870. 


Sohun Singh (one of the Defendants) 
Appellant, 


versus 
Keola Bibee (Plaintiff) and another 
(Defendant) Respondents, 


Muonshee Mahomed Yusoof for Appellant 


Mr. R. E. Twidale and Baboo Kalee 
Kishore Sein for Respondents, 


A what he knows to be the right 
and title of some one else than his vendor cannot 
Apc gc EE. 
perty so purchased by him. aid 
. 3 

Glover, J.—Oxx Huzooree Mull had two 
daughters, Keola Bibee and Khyaloo. Khya- 
loo was married to Koonjoo Lall and had a 
son Rajaram. The plaintiff, who is the 
eldest daughter of Keola Bibee, sued to re- 
cover possession of one-half of the family 
house erootod on a part of the property 
which has been sold by Koonjoo Lall as fhe 


representative of bis minor son «Rajaram to" 


the defendant. The defendant says that he 
bought this property which had at the time 
the ruins of a pucca house upon it from the 
party entitled tq sell it, that he went to 
considerable expense if building upon it and 
repairing the ruins of the house, and that he 
cannot, under any circumstances, be turned 
out. He likew]se pleads that the plaintiff's 
sait is barred by limitation, a period-ef more 
than 12 years of adverse lon having 
elapsed from the dite of his cause of action, 


V6 -.- pia iuh wikkLI 


The act of d'spossesslog, is stated by the 


plaintiff to bé the pdwchass from her slster’s 
husband in 1868 and the suit was brought 
in 1870. It appedra that Huxzooree Mall’s 
prop had been on his death propery 
taken J Seen pf by Jühoda Koost. It 
appears also that. both the sisters brought 


suits against Jusoda Kooer in which thpy' 


succeeded and took out execution of the 
decrees and got-possession of the propérty. 
The Jadge concurring with the Court below 
found that no limitation mpplied, inasmuch 
as che of the sisters Khyaloo took possession 
of, the property in. execution of her decree, 
gnd that there was nothing to show that her 
possession was adverse to her sister. He 
found also that the ee was in ruins and 
that it was impossible to say she took pos- 
session for herself alone, H6é rather oconsi- 
dered it in the light that the lon was 
not only for hetself but likewise as trustee 
for and representative bf her sister. The 
Judge, therefore, found that the plaintiff's 
suit was not barred by'ljiitation. With re- 
gard to the` question of compensation the 
Judge found that the defehdant had bought 
this property with hi& eyes open, knowing 
perfeotly well that there was another claim 
to an.B annas share of the estate, and that 
he was purchasing not*from the real owner 
hut from a person acting as guardian to pu 
Owner, and as the Judge expressed it that he 
did not oome into Court with olean hands. 
In special dppeal, 
the plea of limitation has not been properly 
tried; 2nd, that the Judge had no right 
to decree the demolition Uf thé house; and 


8rd that in any case the deferidant ought to 
have had oompensaion ullow6éd him for the 


expenses he had incurred on the buildings, 


| With regard to the first point, the issue of 
limitation, the Judge has held, for reasons 
given by him in his judgment, that the pos- 
seasion of the defendants vendor, that is to 
say» the sistergof the present plaintiff, was 
«mot adverse,to her, but that the one sister 
held the property as trustee and representa- 
tive of the other; but it appears to us that 
he might evan have gone farther and have 
held that both sisters equally got possession, 
for it has been found fis a faot by tbe Court 
of first instance that both Keola Bibee and 
Khyaloo brought suits against Jgsoda Koer ; 
both got decrees; both took out execution bnd 
hoth t possession in exétution of these 
deorees, "Thafbeing s9, is is clear that the 


Pypscns puintlff got possession of the property 
; e! 


it is contended, lat, that, 


? we 
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sometirhe in 1862, so that even putting aside 
the qüéstion how far ler slstdt’s poksession 
ex pdskession on trust also for Keola Bibee, 
it abet clear to ab that Keola Bibèe bid poi- 
soshiod oh her owh account as well as Khya- 
lob. ° 

Then with regard to the second objeotion, 
that the Judge should not have deoreed the 
demolition of the house, the shortest cn- 
ewer is that he has not done any such thing. è 
He liad rely decreed to the plaintiff posses- 
sioh of á moibty of the house, that being her 
shafe of the fathily estate, and the defendant 
is left in posdession of the ofhe? thoiety 
which he purchased from Koonjod Lall tha 
father of Rajaram, and which pürcbasü 
Rajaram, who has sincé attained hii majority, 
Has concurted in. 


With regaad to the third objection, that 
the defendant should have had compensation 
awarded him, it appears to us that the 
defendant is not in a position to tlaim such 
compensation. It isnot as if he was an 
innocent purchaser who bought the property 
bong fide believing that his vendor had the 
power to sell it, and so believing had gone 
to large expense in the erection and im- 
provement of buildings *the real owner all 
the time looking on and saying nothing. 
This is a case in whioh the purehaser knew 
perfectly well that there was another sister 
surviving, another daughter of Hnuxooree 
Mull who had an 8 annas share ir the estate, 
and he knew also or must have known that 
at that time that sister bad already brought 
a suit to reoover her 8 annas share, [t is 
impossible, therefore, that the defendant 
can assume the character of an innocent 
purchaser : he knew that what he was buying 
was the right acd title of some one else 
than his vendor. With regard to the 
expenses which he says he has been et, we 
may remark that what he has done has nop 
been to re-build & pucoa house, but to take 
advantage of some putoa walls ' 
them with tiled roofs so a to 
house habitable; but this is a very d 
thing from building a new pucca hou 
whilgt the real owner stood by and 
nothing. In the case of Thakoor Chunder 
Paramafick versus Rem Dhuan Bhatte- 
eharjee, go be found ip Volume VI Weekly 
Reporter, page 228, d. Full Berth of aw 
Court have rnled that where W person J: 
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makes improvements in propétty is néta 
mere trespasser, but4s in poasession ujKier 
a bond fide title or claim to title, he is entitled - 
sas ig remove the materials or to obtain. - 


a 4 


* 


e? e 


' 187134 Yes 


` 'éjmpensatión for the value of the building 


dt ¿Ro option of the owner’; but'in this onsé 


the déféndamt did not Bold possessibn, as A 


bon& Jije purchaker. On the conirery, it 
has been found by the Courts below that he 
knew pésfectly wall that there was another 
claimant to the estate, and knowing this 
um he bought fraudulently from Koonjoo 


e All tlie grouhdi of special appeal there- 
fore fail, and wë dikihiss ilie appeal with 
costs. ~ 





The 20th July 1871. 


Present : 
The Hon’ble E. 8. Jackson and G; C. Paul, 
Judges. 
Fontral sekemonles—tntangible 
righta. 
Caso No, 868 of 1871. ‘ 
Spécial Appeal from a'decision pasted by 
the Subordinate Judge of Gya, dated the 


. 28rd December 1870, reversing a decision 
of the Sudder Hoonsiff of that District, 
. dated the 9th May 1870. 


Jhummun Pandey (one of the Defendants) 
Appellant, 


versus 
Dinoonath Pandey (Plaintiff) Respondent. 
Baboo Gopeenath Banerjee for Appellant. 
~- Ate R.T. Allan for pondent. 


f ed cae officiate at funeral 


_ À Birth 






on, J.—1T appears to’ us that thé 
appeal in this case must sudcoeed. 
t which the plaintiff sought to recqver 
was," as found by the Court of first instauoe, 
a thjng intangible au@ impalpable ; aft there 
re many waysein whiqh the case might be 


" 


kt show that such a thing as the apes 
righ in quelion* is incapable of transfer. 
O*P f Birth Moha Bri n 
i ipn ded Érahminy UM 
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. 
It could not be attached andMÉold nor oould 
delivery of possessfon bo given. Therefore, 
the Moonsiff was right in dismissing the 
suit, and the decision of the Subordinate - 
Jadge which reversed that judgmentp was 
wrong, and must, so far as the special àp- 
pellants are concerned, be set aside with 
costs. 


e 
e 
——— 
/ 


The 21st. July 1871. 
Present : . 


The Hon’ble W. ‘Ainslie and G. G. Paul, 
Judges. 


Hvidenco in exbcution— Moshe profitá 
—RBule of assessment. 


Case No. 140 of 1871. 


' Miscellansous Appeal from an order passed 


by the Judge of *24-Perguanahs, dated 
the T th November 1870, affirming aa or- 
der of the Sudder, Moomnff of that 
District, dated the Sth August 1870. 


Kalse Debee and otherg (Judgment-debtors) 
Appellant, , 


Persut 


Modhoo Soodun Ohowdhry and others (De 
éree-holders) Herpondents. 


Baboo Oopendro Chunder Bose fors 


Appellants, i 
Baboo Bhowanee Churn Dutt for Respond- 
enta. 
In the,exeenkion of a decreé for the poesessi 
if it is found that the boundaries Necker tee nine 
are no in existence, itis allowable to take the 
iride witnesses io ascertain their former pki- 


Ainslie, J.—I gE contention of tire spe- 
cial appellant in this oase is founde on two 


fing 


m. N os 


decisions of ‘kis Court, one reported in 
Volume XII of the Weekly Reporter, page 
99, “and the other if IX Weekly Reporter, 
page 446, Civil Rulings. 


« Tie first objection taken is that the 
Court’ below canpot in exeoution of a de 
‘eres take any fresh evidence as to the 
boundaries of any property which may þe 
the subject of that decree, when such bound- 
aries are not capable of being determined 
by and speoifled in the language of the de- 
cree itself. 


The judgment of Sir Barnes Peacock in 
Volume XII does not, as I take it, go to the 
extent to which the pleader for the special 
appellant would wish to carry it, Sir Barnes 
Peacock in that case says that the plaintiff 
oould not be allowed to go into evidence for 
the purpose of contradicting the decree, or 
for the purpose of ascertaining in the exe- 
cution department what the Judge ought to 
have ascertained in the trial of the suit. 
But he certainly does not lay it down as a 
rule that in no case can evidence be taken 
in the course of execution proceedings, 


In the present case, we see from the re- 
port of the Ameen that some boundaries 
which were described in the plaint as oon- 
sisting of bAerees, or garthen banks, are not 
now in existence, and that he had to asoer- 
tain their former position by taking the 
evidenoe of witnesses. If this is not allow- 
ed to be done, it is quite clear that a defend- 
ant in possession would in any similar case 
be able to defeat a decree obtained against 
him by simply removing any landmarks men- 
-tioned in the plaint for the purpose of de- 
the boundaries of thb property in 
aut. 


It has been stated before us by the special 
appellant that the lands in plots 2,8,4 and 
12 are not’ the lands claimed in the plaint, 
because they cannot be identified by the 
boundaries therein set forth. 


= “We find that the description of the bound- 


aries as gifen in the plaint does not oorres- 
pond with the boundaries as they exist at 
resent ; but the Courts below have found 
that the lands which the Ameen made over 
to the plaintiff are ig poiat of fact the lands 
which formed the subject of suit, and with 
this finding, as a finding of fact, we cannot 
interfere on spécial appeal @ r 


As gto the waseilat ormesne profits, it 
1s contended “that they hgve been awarded 
on a pttuciple opposed ®% that laid down in 
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Weekly Reporter? The contention is«hat 
the ruling in that case is to the effect that 
the plaintiff is to recover mesne profes with 
reference to the mode in which he écenpied 
the lands at the time of his disposgession. 


For my part I think that this is exactly 
the mode in which the Moonsiff has awarded 
mesne profits in the present case. He finds 
that tHe plaintiff sometimes oultivated the 


lands himself and sometimes through ten-* 


ants, In the absenoe of any thing to show 
that this was land ordinarily let out to a 
tenant, he has given the plaintiff the benefit of 
that mode of holding which afpeared moet 
profitable to him ; and in go doing, I think he 
only did justioe to him as against the defendant 
who was a mere wrong-doer. If the latter 
really believed that a larger amount had been 
awarded to the plaintiff as mesne profits than 
had been aotually obtained by himself from 
the land, he would doubtless b&ve brought 


forward his papers and accounts to show: | 


what the aotual yearly out-turn had been. 


For these reasons, I would dismiss this 
appeal with costa. l ' 


Paul, J.—I am entirely of the same opi- 
nion, d 


It is a misconception of the first of the 
case cited to say that the present case is 
governed by it. In that case, it-was held— 
and as I think it was very properly beld— 
that you cannot make a fresh, case by taking 
evidence in execution of a decree. But it 
was not intended that it should be decided 
that the subject-matter of a decree was not 
to be identifled by all proper means. 


The next point for which the learned 
pleader for the appellant has contended is 
one which receives some support from the 
ruling in the decision referred to,in Volume 


IX. Weekly Reporter, and I agree with him. 






in cases like the present. Having sal 
much, I will not argue the point farfger. 
But I would observe that the case in 
Weekly Reporter is an proeptional case, and 


liar and therefore wd must nòt hepe to gl 
from it any principle which assist 
guide us in disposing of thej present 
However as the pleader has said ths& we 
ought to lay down some definite and distinct 
rules for the assogsment of mesne profits in 


the cirgumstances in it are somewhat d 


i a 
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the case reported in Volume IX*of the: 
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eases like the one whieh is before us now, 
I will refer to a case which is reported at 
page 208 of Marshall’s Reports, in which 
it is laid down by our Officiating Chief Jus- 
tice with remarkable clearness and precision 
as follows :—'* The right of the true owner 
* is to aM the profits of the land, and not 
* merely to the amount of the cash collec- 
“ tions during the time- that he is illegally 
“kept out of possession. Indeed, if that 
** were not so, the rightful owner woflld get 
* nothing from a defendant who had ocou- 
“ pied and cultivated the land and taken the 
“ profit of it with his own hand. » x 
«e © Again, if the trespasser has 
* chosen to rémit rent or neglects to make 
“ the collections, so that the rent cannot be 
* recovered by the rightful owner when he 
“ regains possession, he cannot by such oon- 
“duct lesson his responsibility. This 
“ amounts to no more than saying that he 
* cannot in faot, by giving it away or other- 
** wise, dispossess or deprive the true owner 
* of the property of whioh he had wrong- 
“ fully possessed himself." 


Now this is a correct proposition of law 
put forward in very simple and olear lan- 
guage. In the same case Mr. Justice Steer 
enunoiates the rule in, these words :—“ The 
* great principle to bear in mind is to take 

“í from the debtor every fraction which he 

* himself realized, and to give credit for 
“every thing for which he is entitled to 
** oredít ; such, for instance, as rents paid and 
** charges for collection." 


Considered from the point of view dis- 
closed in the case last cited, the compntation 
of wassilat need not be attended with any 
difficulty. 


In the present case, I would observe that 
it is a good and wholesome presumption of 
law to presume every thing against the 
wfong-doers ; and the evidenoe in the case 
warrants the conclasion arrived at by the 
lower Cougts. The only way in which the 
e evidence which has been adduc- 
e plaintiff could have been impaired 
t would have been by the produotion 
e defendant’s books and account-pa- 
pers, and can I believe that if the Ameen 
had awarded more then the defendaft had 

tually received he wogld not have uc- 

e RM [ papers and accounts 
en an individual can show clearly and 
M tly through the mediom of matters 
Such asencoount-books what has been his 
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every fair presumpjlon arisíhg on the evi- 
dence adduced must be ade against him: 


The appellant’s pleader argues that his 
client is entitled to some consideration af our, 
hands owing to the heavy amount of trassi- 
lat decreed. J ask what &Sonsideration is a 
man entitled to who, having evidence in his 
poWer to produce, keeps back that eviderfoe ? 
I answer none. 


For these reasons, I agree with my learn- 
ed colleague in dismissing the appeal with 
0s ts, e 


The 21st July 1871. 
Present : 


The Hon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Ment in excess of asseta—Suit by 
FPutneedar—Jurisdiotion. 


Oase No. 67 of 1871. 


Regular Appeal from a devision passed by 
¢ Assistant, Commissioner of Man- 
bhoom, dated the 29th December 1870. 


Rajah Nilmoney Singh Deo (Defendant) 
Appellant, 


versus 


Sharoda Pershad Mookerjee (Plain 
Hespondewt. af 


Baboos Oopikdro Chunder Bose and Bko- 
wanes Churn Dutt for Appellant. 


Baboos Sreenath Doss and Bipro Doss 
Mookerjee for Respongent. > . 


There & defleit in the a puinsedar 
brought a regular suit his xemindar and 
obtained an abatement o£ jumma to the extent claimed. 
This decree was confirmed in appeal The semindar,e 
however, instituted a suit for the whole t without 


of the putneedar. The latter then sued the 
mls mE mures 


Held that this xD 


t to ha 
padt ough vo peoa bught in 


a. t 







The plaintiff obtained a 
dnee from the defendant at an annual 
ymma of rupees 6,/20-15.14-2 cowries. 
Tt appears that there was a deficit in the 

e assets, and to obtain a remission from 
the jumma to the extent of rupees 1,924-1-1 
cowrie the plaintiff brought a regular 
suit against the defendant’ and obtajned 

‘a decree granting an abatement or re 
duction of rent to the above extent. This 

_decree was confirmed by the High Court 

‘on the 4th of September 1868 ; but the 
defendant, the  zemindar, sued for the 
whole rent of 1267 and 1268 without giv- 
ing the plaintiff any deduction on ao- 
count of the deficiency in the assets and 
obtained a decree while the suit for abete- 

‘ ment in the Civil Court was pending, and 
in execution of that decree the defendant, 
the zemindar, recovered rupees 9-4 annas 
by the sale of moveable property and 
rupees 5,500 out of the sale proceeds of the 
lot brought to sale by him in September 
1867, and the balance that remained unsatis- 
fled was deducted on the 21st Assin 1276 
from the amounts of other deorees of which 
the plaintiff took out execution against the 
Rajah defendant, The plaintiff, therefore, 
alleging that the Rajah, the defendant, had 
unjustly received an excess of rent from 
him amounting with” interest to the sum of 
rupees 8,888-13-10, namely, on account of 
the year 1267, principal, rupees 1,911-12- 
15-1, interest realised rupees 1,988-8-6, or a 
total of rupees 8,850-5-1-1 ; and on 'ao- 
count of the year 1268, rupees 1,924-1-1 
principal and interest rupees 1,720-1-17, or 
& total of rupees 3,644-2-17-4, making a 
gand total of rupees 7,494-7-18-2 cowries ; 
to- which must be added the interest on 
this total amount from the 18th of Assin 

“1275 to the 10th of Assin 1277, or rupees 
894-5-16-2 ; and the suit is therefore 
brought to recover a total sum of rupees 
8,388-138-10. 


The written statement of the defendant 
Was,— Ist, that the suit is not cognizable by 


^ the Revenue Court; 2nd, that the suit 


being brought virtually to reverse a previous 
decision of the Revenue Court, that there- 
e fore the principle of res-adj&dicata applies ; 
8rd, thet the suit is barred by limitation 
' under Section 80 Aot 3 1859 ; and on 
the merits with reference to the question 
of interest that no interesteought to be 
awarded. į 
Ti lower, Court has given the plaintiff a 
deoregin full with cogs and 5 per cent, 


; . 


: we 


interest. On the question of juzigdiction, 
the decision of the lower Court is a very 
brief one. EFt simply alludes toa predsdent 
of this Conrt and holds that the spit js one 
poguizable ander Act X, and with peferenca 
to limitation holds fhat the syif is nof 
barred, e 


We think that looking to the rulings 
whioh have been quoted by the pleader 
for the appellant, —to be found in Volume 
II, Weekly Reporter, page 92, Volume 
page 4, and in the Gap Number, page 63.— 
that the Revenue Court had no jurisdiotion 
in this case. The decision which has been 
quoted on the other side in , Volume XI, 
Weekly Reporter, page 418, was a reference 
to this Court by the ‘Judge of the Small 
Cause Court of Kishnaghur. In that casa 
the judgment of the High Court was deli- 
vered by the late Ohief Justice Sir Barnes 
Peacock. Hesnid that it appeared that 
the Judge had no jurisdiction in that parti- 
cular oase ; that if the suit did lie at all, it 
would be for the recovery of an illegal exac- 
tion of rent ; and that the suit would there- 
fore lie in the Revenue Court and not 
elaowhere. Now in that suit the pottah 
was before the Court and the terms of the 
pottah and kubooleut are set forth in the 
caso submitted by the’ Small Cause Court 
of Kishnaghur. That reference referred to 
a case in which the land fell short by a 
considerable amount of the quantity spegi- 
fied in the lease. There had been a verbal 
promise that a reduction should be made 
In the rent for any such deficiencies, and 
there had been a clear breach of that pro- 
mise, and the plaintiff had also obtained in 
the Revenue Court a decree for abatement 
of rent under Act X. In this case, the 
pottah and knbooleut are not before us, 
and therefore we are not able to ascertain 
what the terms were on which this lease 
was granted. It appears only that there 
was odeficiency in the nsedts, and the 
plaintiff obtained a decree for an abatement 
of rent. This suit is theref 
not for the recovery of an illeg 
of rent, but for the refund of the di 
between the jumma stated and the 
which were established on enquiry, ths& ig, 
for the refund of the amount paid in excess 
of the"rea] assets of the estate leased, uptier 
a decmee of the Gjvil Court. Pay d 


applying the rulings in ws I, X, P 
rier 






the Gap Number of tht kly Repo: 
already quoted, we think it %clear thak this 
suit ought to have been brought in the Civil 
Court. Itis not necessary’. for fs to go 


( e, n 


- 
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inta the *osher points whether the suit ie 
barred or not: that question will be decided 
if the plaintiff thinks proper to bring a 
suit ingle proper Coprt. This eppeal must, 


thereforb, be decreed and the declsion of 


the lower Court reverged with costa. 


The 26th July 1871. * 
Present: 


C. Paul and W. Ainslie, 


; The Hon'hle G. 
! Judges. 


Heba-bel-cwaxzx—Mahomedan Law. 
Case No. 246 of 1870. 


Regular Appeal from a decision passed by 


the second Subordinate Judge of 24- 


Pergunnahs, dated the 10th August 1870. 
Solah Bibee (Pauper Plaintiff) Appellant, 
e 


versus 
e 


Keeran Bibee and others 


(Defendants) 
Respondents, ` 


Baboos Omesh Chunder Banerjee aud 
Mohinee Mohun Moy for Appellant. 


Mr. C. Gregory for Respondents. 


‘THER WEKELY REPORTER. 


Ruknge. 175 
The lower Court held that goose two deeds 
were proyed ; andethat the property mev- 


tioned therein should bf exzluded'from that 
which ferm d the property of the deogased 
at the time of his death, and, therefore, gror 
the subject-matter of inheritance to Shicte 
the plaintiff was entitled te succeed. 


Against this decision, an appeal has been 
preferred to this Court on the part of the 
plaintiff ; and twó points have been urged 
in support of it. Firstly, it is said that the 
finding of the lower Court ns to the genuino- 
ness and authenticity of the two deeds Is 
not correct ; and seéondly, it is contended 
that, even assuming that the deeds were 
‘genuine, they could have no operation 
because the possession of the property was 
not delivered over by the deoensed to the 
respective parties in whose favour the deeds 
were executed. ` l 


On the first point, {t is only necessary to 
spy that we oonsider that the decision of 
the Subordinate Judge is a very careful and 
able one. He bellevgs the evidence of the 
witnesses who have been onlled to proye the 
execution of the deeds; and nothing has 
been said in the argument of this appeal to 
make us distrust that evidence or to induce 
us to think that the finding of the Subordi- 
nate Judge upon thie point is not correct. 


There is qne specific point in the ense put 
forward before the Court with greft inge- 
uity and a certain amount of ability by 
aboo Omesh Chunder Banerjee, namely, 
that inasmuch as there is no provision ip 
the Hebe-bel-ewas for the fourth grand-son 
who was newly born, the theory of the 


Heba-bel-ewaz differs from an out-and-out salo as 


A 
well as from a gift, while it partakes of the Subordinate Judge that the deceased antes- 
bh 3 


both, and If supported by sufficient ‘consideration is | tor executed the deed with a view to manke 
DE anger a qn law upon the bei of| provision for his graud-children does not 


Paul, J.—Ixy this cage, Soliah Bibeg, one g 


of the daughters of Oheerunzebe Khan, sued 
for her share in the property of her deceased 
father og the ground that her father died 
of the property mentioned in the 
le annexed to the plaint; and thnt 
the defendants withheld possession of her 
shÉre in the said property. The defendants 
resisted her claim upon the ground that her 
father did not die pd&sessed of the said pro- 
Yeu because in his.lifetlme on she 12:h 
abon 12864 he made a Hebn-bel-owas in 

favour of his\wif@, the first defendant, and 
another Hebmsbel-ewas in favour of his 
three’ grand-children whbse father had died 






duriug Sis lifetime, 
n 9 E ? 
l / 
e > re 


hold good. But whatever strength this ar- 
ument may possess, itis not, we think, of 
such weight as to justify ws in setting aside 
the well-considered and able judgment of 
the Subordinate Judge. | 

Baboo Mohinee Mobun Roy*who followtbd 
Baboo Omesh Chunder Banerjee felt the™ 
diffculty of assailing the decision of the 
lower Court upon the facts of the cage, and 
he therefore very properly confined himself 
to the point of lagt, vis, that as after the 
execution of the deeds the deceased ancestor 
continupd in possession of the several pnr- 
oels,of propérty in dispute, the deeds must 
be regarded in the light of wills, and should 
not be held to operate ag gifts accomgding to 
Mahomedan law P gud further? that if there 


T i 
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had been any Wisposition of property under 
the deeds in queetiqn, the transaction was 
merely nominal and eolorable, and could 
not possibly be put forward to deprive the 
ehois who are legally entitled to succeed to 


the Propérty. : 


First of all we will consider whether 
thi was a colorable transaction or fot. 
Some evidence has been offered to prove 
that the ancestor was in possession of the 
property until the time of his death, and 
- no doubt the circumstances of the ancestor’s 
having continued to remain in possession 
for a great number of years after the execu- 


. tion of the deeds, may raise a suspicion as 


to the bora fides of the transactions ; but 
that ia not the complexion of this case. It is 
no where suggested that the transactions 
were oolorable. The case is one in which 
one party says that the grand.father never 
made these gifts; and the allegation on the 
other side is that he did make those gifts. 
Now, it is clear that the father of these 
boys (the grand-ohildren) died in the life- 
time of the ancestor; and as by Mahomedan 
law these boys would not be his heirs, it 
may very well be that the deceased thought 
it proper to make some provision for them, 
go that on his death they might not be 
destitute. Having refard to the natural 
affection which the grand-father had to- 
wards his grand-children, and bearing in 
mind that the deed executed in their favour 
recites that the deceased was indebted to 
their deceased grand-mother in a large 
sum of money in respect of her dower, it 
appears to us there is sufficient considera- 
hog on the face of the deed fo support it as 
a Heba-bel-ewaz under the Mahomedan law. 
Similarly, with regard to the deed execut- 
ed in favour of the female defendant, there 
is sufficlent on the face of it to support it 
as a Heba-bel-ewaz. Sach a transaction is 
different to an out-and-out sale, and it is 
aleo different to a gift. It partakes of the 
character of both. There is nothing in the 


^ deed about the management of the property. 
. It isclear,therefore, that the donor must have 


Intended to remain in possession during his 
lifetime for the benefit of his grand-chil- 
“dren and their mother. It is sufficient to 
say that'these documoentsmre deeds of Hoba- 
bel-ewnz according to Mahomedan law, and 
as there is no contention put forward agninst 
the truth of the recitals made thereiny we 
may take it that those recitals are correct 
and barding qpon those who claim through 


the deqpased. a" 
3 o l 


Under these circumstances, and having 


regard to the decfsions reported in the*firat * 


Select Reports, page 81, and X Weekly 
Reporter, page 25, Privy Council Rulings, 
we consider the property in suit passed by 
virtue of these documents to the grand-sons 
and their mother respectively. Therefore, 
upon the whole, we are of opinion that the 
defendants have made out a sufficient case. 
Bat inasmaocb as the deceased ancestor had 
been in possession of the property in hig 
lifetime, i£ may be said that the plaintiff 
was justified in bringing the suit. Such 
being the case, while we affirm the decision 
of the Court below, we think that each 
party should pay his own costs. 


The Government will recover the stamp 
duty from the plaintiff. 


The 25th July 1871. 
Present : 


The Hon'ble H. V. Bayley and Dwarkanath 
Mitter, Judges. 


Section 27 Act VI of 1871—Trans- 
fora— Jurisdiction. 


Case No. 164 of 1871. 
Miscellaneous Appeal from an order passed 
by the Officiating Judge of Rajshahye, 
dated the 27th Marck 1871. 
Gujeudro Chunder Sandyal, Appellant, 
versus 


Wooma Moyee Debia, Respondent. * 


Baboos Mohinee Mohun Hoy an 
Kant. Sein for Appellan 


Kashee 


Baboo Doorga Mohun Doss for Respon§ent. 


e 
AJ bas no power to keep a oese on his own 
flle and | {fer the witnesses do be examined some by 


the Moosi and some by the E T 
himself, . ‘ 


then to éeoide it 
L : 
Mitter, Ji We are of of thdt the 


proceedings held by the lowe? Court in this 

ense are altogether illegul. It appeard that 

the parties produced their witnesse& before 
4 e, x 


the Judge, and the Judge referred them 
to the Subordinate Judge efor examination. 
The Subordinate Judge having examined 
some pf the witnesses, reported to the 
. Judge that he could not proceed with the 
examination of the other witnesses, inas- 
much as the sal-tamamee or end of the 
year for annual statements had drawn near. 
The Judge then ordered the Moonsiff of 
the district to examine the remaining wit- 
esses ; and it is upon the evidence of 
witnessos thus taken, partly before the 
Subordinate Judge and partly before the 
Moonsiff, that the Judge has ultimately 
decided the e rejecting the application 
made to him by the applicaut. The prooeed- 
ings held by the Judge are altogether 
unsupported by law. The Judge could 
have tranaferred the case elther to the 
Moonsiff or the Subordinate Judge with 
' the sanction of this Court under the provi- 
sions of Section 27 Aot VI of 1871, but 
he had no power whatever to keep the case 
on his own flle and refer the witnesses to 
be examined, some by the Moonsiff and some 
by the Subordinate Judge, and, then to 
decide it himself. The evidence taken ein 
this manner can never lend to a satisfactory 
decision, and it requires no argument to 
prove that such evidénoe is not even legally 
admissible. 


We, therefore, quash the proceedings held 
by the lower Court and direct that Court 
to try the case de novo without any delay. 
An English precept returnable in one month 
to issue. The oosts of this appeal aud of 
the lower Court will abide the ultimate 
result. 


The 25th Joly 1871. . 


° Present: 


Horjble E. Jackson and Onoocool 
hunder Mookerjee, Judges. 


"Ihe 





Hnhanoement of rent—Talookdar— 
Jurisdiction—Rates. ^ 


de Mo. 21 ads under Act X of*1859. 
Regular ni from a decision passed by 
| the Deputy Collector of Tipperak, dated 


tke 80h July 1870. i 


THR WEEKLY 






Rowshun Bibee (one of Defendants) 
Appellaps, : 


+ 


versus 


Ohunder Madhub Kur (Plaintiff) Respond-* 


~ ent. a 


Baboo Romesh Chunder Hitter for Appel- 
lant. 


Baboos Kalse Mohun Doss, Doorga Hohun 
Doss and Rash Beharee Ghose for Re- 
spondent, ° 


A sult against a talookder for arrears of rent at an 

rate would, under Act X of 1859, lie ina 

Revenue Court even though it were not brought for de- 

termination of the rate of rent at which defendant should 
be required to give & kubooleut. 


In the prevailing rate of rent of a talook it 
is an error to strike an a between the state- 
ments of witnesses on oppowite aides: the proper plan 
is to ascertain on which evidence reliance can be 
placed. 


Jackson, J.—THis was a suit for enhano- - 
ed rent. The plaintiff alleged that the de- 
fendant was a talookdar in his zemindaree ; 
that settlements had been made with her up 
to the year 1277; that notice bad been 
served upon her for enhanced rent for the 
year 1278; that the defendant bad not en- 
tered into any settlement, and therefore this 
suit was preferred. The defendant contest- 
ed the action.on several grounds. The De- 
puty Uollector of Tipperah was, however, of 
opinion that the plaintiff was entitled to an 
enhanced rent which he fixed, on the grounds 
stated by him, at Rs. 8,626-4. 


The defendan$ has appealed from this dp- 
oree, 


It is first urged for the defendant. that 
such a suit, not being a suit for the determi- 
nation of the rate of rent at which the de- 
fendant should be required to give a kuboo- 
leut, will not lie in the Revenue Courts. It 
is somewhat late to urge such an objection. 
Numerous suits of this description have beeft 
preferred in the Revenue Oonurtesince the ™ 
passing of Act X of 1859. It isin fact a 
auit for arrears of rent at au enhanced rate. 
It bas, therefore, been properly brought in ° 


the Collector's Coun- =, 
It is then said that the ground upon which 

the enhanced,rate is demanded has not been 

provefl. That ground is that it is the ous- 

tom upon whioh the rents of this talook and 

similat talooks have been fixed «o rtain 

the rate of rent whfqa is paid for the «liffer-, 

/ 1 


« 


~ 






ent descriptis of lands in the talook, and, 
allowing a dedu m for all lakheraj lands 
and 20 per cent. Yor the talookdar’s pro- 
fits and collection charges, to fix the he- 
lanag as the rent of the zemindar.. It is 
*atated that there is no proof that only 20 
per cent. is deduated on this latter acceunt. 
But we find that the dowls of settlement 
given by the defendant in former years pro- 
ceed upon this caleulation. In each of them 
a deduction is made of 20 per cent. in 
favor of the talookdar on account of his pro- 
fits and collection &xbenses, and tlë remain- 
dereis declared to be the rent payable to the 
zemindar. 


But it is contended that there is no evl- 
dence upon the record from whieh it can be 
ascertained what amount is actually paid by 
the ryots on tbe estate ; that the evidence as 


` to the prevailing rate which is given by.the 


witnesses for the plaintiff and the defendant 
is conflicting ; and that the Dépnty Collector 
has been wrong to strike an average rate 


` between the statements of the one side and of 


the other. There is ceriainly some difficul- 
ty upon this point. The proper oourse for 
the plaintiff to have adopted would bave 
been to require the defendant to produce 


` the zemindaree papers of his office to prove 


what was the amount actually collected from 
the ryots. For the plaintiff we are told that 
soch papers are in the possession of the de- 
fendant, and that if the defendant wished to 
have the caloulation based upon them she 
might have produced them. But it is clear 
that the defendant was not called upon to 
produce these papers, and it is not probable 
that the defendant would of her own accord 
asaist the plaintiff to enhanoe.her rent. We 
have considered the evidence which has been 
offered upon both sides as to the prevailing 
rate of rent, and agree with the appellant 
that the Deputy Collector has beén in error 
in striking'an average between the witnesses 
on both sides. His proper plan, was to as- 
certain upon which evidence reliance could 
Re placed. But the evidence itself even 


^ of the plaintiffs witnesses is of tbat inde- 


terminate"deseription that it is impossible 
to ascertain from it what is the exact 
,amount paid by each class of ryots for 
the lands they cultivate and dwell iù. It 
seems to have beer adnfitted inthe lower 
Court that a large quautity of unoultivated 
land has been brought into culgivation since 
the last settlement was entered into, e And 
there is some evidence profing that a higher 
rate Of rent for cultivated lauds hus been de- 
panded from the ryots ẹjñce thas settlement, 
P. v 


& 
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It is in evidence also that the taloek of the 
defendant extendi only to 10 abnas of the 
lands comprised in the talook, and that tlie 
remaining 6 annas of the lands cofstitute a 
eopatate talook, the rent of which in an èn- 
hancement suit was fixed át rupées 1,506. 
The lands of the two talooke are ijmalee, 
each tplookdar obtaining his share of the 
rent of the ryot in the proportions of @ 
annas and 10 annas, We think that the 
evidence iu this case sufficiently bears odt 
that the landa dre paying thé enhanced rent 
which was in that suit decreed against the 
talookdar wlio holds the land ijmalee with 
the defendant. The sdttlemént with that 
talookdar was entered into some years ago, 
and there is no asertion that it has been 
found to be uùfair or inequitable or such as © 
he cannot or does not pay. In the absence 
of certain evidence of what the actual re- 
celpts from the talook amount to, we think 
that the proper course is to réquite the de- 
fondant to pay an amount of rent equivalent 
to that which is paid by her co-talookdar. 

We, therefore, modify the decision of the 
Deputy Collector and decree to the plaintiff 
a rent of rupees 2,500 for the year 1278, 
with interest at 12 per cent. from the date 
on which the suit was determinéd by the 
Deputy Collector to the date on which it 14 
paid, 

Looking to all the cireumstanoes of this 
caso, we diredt that edol party ahall pay his 
and her own costs. ° 

An objection has been taken a 
cree beibg passed in this case for 
the whole talodk against Rowsbub on 
the ground that one Moonshee Hosseif Ali 
is the proprietor of 1 anna 11 gundah 1 
kaug 2 dunt share. eBut there is nqevi- 
dence èto prove that he is _Tegipte 
owner of that share or that as paid t 
separately for that sharë tof the xemindar. 
The decree must, "therefore, stand Aghingt 
Bowsbun Bibee and against her «ous; P 


\ 
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The 25th Joly 1871. 
Present: 


Thé Hon'ble H. V. Bayley and Dwarkanath 
' | Mitter, Judges. 


Hindoo law—Adoption— Oustom. 
Case Nb. 227 of 1870. 


* Regular Appeal from a decision passed by 
the First, Subordinate Judge of Gya, 
dated the 19th September 1870. 


Luchmus Lall (Defendant) Appellant, 
versus 


Mohin Tall Bhiya Gaya| and another 
(Plaintiffs) Fespondémas. 


Baboos Unnoda Pershad Banerjee, Kalee 
Prosusmo Dutt and Afokinee Mohun Hoy 
for Appellant. 


Babéos Mohesh Chundet ChoidAry Bhd 
Chander MadAub Ghose for Resfdudentes. 
. da essential 

ttaka form, 


The iance of the pwiresiee 
to the validity of an adoption in the 
, et loast among the three superior castes. 


The consent of the party adopted is essential to the 
validity of an adoption in the Kritimá form. 


to Hindoo law, in order that a custom 
may have the force of law it must be shown to have 
existed from (ime immemorial. 


Miter, J.— Tum facts of this oase are 
fully set forth in the order of remand of 
this Court,, dated 22nd June 1870.* We 


therefore think it unneceesáry to repeat 
them here, 


, Thb rst quéstidn We have to determine 


id whether the adoption relied upon by the 
defendant is legally valid or otherwise. 


are of ópidlón that thie question 
to bb aüsWered in the negative. 


©The defendant has produced no evidence, 
oral or documentary, to prove the permission 
nyoged to have bem given by the husband 


NT adoptive mother, nor has ehe given 
f proo 


atever of the performance of 
the putrestt jaf, which is essential to the 
validity of aB adoption in the Duttaka form; 





E * iW. R, p 7h 
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clear that the title set E fall 
acocrding to the ordinary rules of Hindoo 
law applicable to the subject. 


P 
$ 
It has been argued, however, thht the 
mode of adoption resortdd to in this case 
P. the customary mode prevailing among 
the 


p by him must fail 


Gayals, the olass to which the pérties 
admittedly belong ; and as immemorial cus- 
tom has under the Hindoo Shasters the 
full foroe of law, the Court is bound to 
recognize the adoption as valid. 


We are of opinion that thérB is no datis- 
factory proof of the existehce öf any such 
custom. Thé witnesses examined by thé 
defendant spéak to no less than four differ- 
ent cdstomiss but their evidence is too 
taguo and  unsatisfaotóry to be relied 
upon. 

In the first place, it is impossible to make 
out from their depositións whether the 
different oustoms referred to by them pre- 
vail in different Gayal families, or whether 
they prevail, each and all of them, among 
the whole tribe of Gayals. In the former 
case, there is no evidence whatever to prove 
that the mode of adoption resorted to if 
this case was the customary mode prevailing 
in the family of the adoptive mother of the 
defendant, and in the latter case.the custom 
relied upon wonld be altogether wanting 
in that element of certainty and. dontinuity 
which is absolutely essential to its validity. 


In the hext place, it is clear that these 
so called customs are all of them opposed to 
the positive-jnjanctions of the Hindoa law, 
and the Court is therefore bound to require 
their existence to be proved beyond all 
reasonable doubt before it acts upon them 
as having the force of law. No such proof 
has been given in this case. The oral 
evidence is extremely vague and meagre, 
and the only document produced consists 
ofa véry recent decision of the Judgg of 


Gya which does not appear’ to have béen 


passód alte? a striotly judicial dnquiry. 


Again, acodrding to Hindoo law, in order 
that a oustoih may have the force of law, 
it must be show» to have existed from time . 
immemorial. The evidence is singularly 
defective on this point, No cases of ancient 
adgption hfve been mentioned by the wit- 
nesses, and akhough two of thém Bava 
generally stated that the eusjoms d@pofed to 
by them have begn in existence ince the 

i 
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dawn of their n, we are, by no means 

prepared to pla relanoe upon such a 
vagde statement, olly unsupported by 
details to test its truth. We may further 
remark that the decision of the Judge of 
Gye T. altogether silent on the length of 
time for which the oustoms referred to 
therein have been in existence, 

It, has been further argued that the 
Court is bound, at any rate, to recognize 
the adoption set up by the defendant as a 
Kritima adoption. This objection also is 
of no force whatever. It was never raised 
in the Court below, and it is clear from the 
concluding paragraphs of the defendant's 
own written statement that this was not 
the case he intended to rely upon. More- 
over, there is no proof whatever that the 
defendant, was a consenting party to the 
adoption, and it is & settled rule of Hindoo 
law that such oonsent is eesential to the 
validity of an adoption in the Kritima 
form. i 

Holding, therefore, that the title set up 
by the defendant absolutely fails, it is 
unnecessary to express "any opinion on the 
other point which was raised before us in 
the course of the argument, namely, whe- 
ther the property inherited by Inder 
Koonwur from her brother became her 
streedhun under the Hjndoo law adminis- 
tered in the Bennres school ; for the plaintiff 
would be entitled in our view to succeed to 

' that property, whether as the nearest heir 
of Inder Koonwur's brother or even as that 
of Inder Koonwur herself, the defendants 
being in no way related to either of those 
individuals. ` 

For the above reasons, we dismiss this 

appéal with costs. : 


The 26th July 1871. 
Present: 
The Hon'ble E. Jackson and Onoocool 
Chunder Mookerjee, Judges. 


Rogistration—Rules by Registrar Ge- 

foral—Scetion 80 Act XX. 1866— 

~ Oonstrupgtion of Section 30—Hrecu- 
tanta. 


In the matter of 
.* Bam Chunder Biswas, Petitioner. 
| Baboo Huree Mohan Chuckerbutty for 


Petitioner. 

Bection 80 Act XX of 1866 in no way empowered 
the i General to pass any rule directing by 
what description of eriqanoae person ro~- 
ducing a to be registered 4 prove his right 
to have ; nor could it empower him to 
frame a law diferent fm the ordinary law 

e š i 
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of evidence as to what fact shall be proved oral. 
and what by documentary evidenoe, ii 


e 
Where all the executants of a deed admit before ths 


deed, or with its possible operation as 
partes, a g., a minor whose rights 
deed. 


The representative, asaige or agent mentioned in 
Section 86 means the tative, assign or agent of 
one of the executants of the deed, 


Jackson, J.—Tms is an application to , 
this Court to enforce the registration ef a 
certain deed of sale, the registration of which 
was in the firat instance refused by the Sub- 
Registrar of Sylhet, and subsequently vir- 
tually refused by the Judge of bylher. In 
fact the Judge ordered its registration, but , 
upon receiving communication from the 
Registrar General, the Judge replied that 
he had been in error in passing the order 
for registration and that the Registrar was 
at liberty to decline carrying out the or- 
der. 


There seems to us to be absolutely no 
reason whatever for refusing to register the . 
document. It was a deed of sale purporting 
to b@ executed by three persons for them- 
selves and by one of those three on behalf 
of & minor whose guardjan he alleged him- 
self to be. The deed alludes to the guardian 
who shall be personally responsible for all 
damages in case of such refusal, 


The Registrar refused to register this 
deed of sale, because the alleged guardian 
of the minor did not produce the appropri- 
ate legal document to prove that he was the 
guardian of the minor, in accordance with 
rule 44 of the rules framed by the Registrar 
General under Section 80 Act X X of 1866. 
That Section gives power-to the Registrar 
General to frame from time to time rulos 
consistent with the Act for different pur- 
poses, and amongst other rules for regulating 
the proceedings of the Hegistrars and Sub- 
Registrarse under him, and declares that the - 
rules so framed shall, after approval by the 
Local Goverment and publication, Bhve the 
same foroe as.if they were contained e 
Act. Rule 44 of these rules lays down tat 
the gight to appear by the guardian of 
minor asthe representative of such minor 
shall be” proved by the appropriate leggi ` 
document, and the context weuld show that 
it is not sufficient that the facto? his béi 
the guardian shall be profed My any other 
evidence. The Judge, considefing that this 
Tale ig a portion of the Act, has declined . 
to direot registration of the deed Wecausg - 


\ e >, 


' e bh » ` 


e 
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the appr$priate legal document has not been 
produced. . ° 


It seems tome that the 80th Section in 
no wsy,empowered the Registrar General 
to pass any rule directing by what particular 
descriptien of evidence a person producing 
a deed to be registered shall prove his right 
to have it registered. The description. of 
rule which is alladed to in the 80th Section 
is evident from tbe special clauses of that 

®Section, vis., rules for the custody of books 
and destruction of papers and the language 
to be used, holidays to be observed, &c., &o., 
and generally for regulating the proceedings 
of the Registrars and Sub-Registrars under 
him. This final clause must be held to al- 
lude to matters of the same description as 
are mentioned in the above clauses. It can- 
not empower the Registrar General to frame 
a special law different from the ordinary law 
of evidence in force in all the Civil Courts 
of the country as to what particular fact 
shall be proved by oral and what by doou- 
meutary evidence. The guardian of a miuor 
can institute a civil suit in behalf of a minor 
without any approprinte legal document. 
He is of course required to prove that Ife is 
the guardian of the minor, if there is any 
dispute upon the „point. But the faot 
can be proved by oral as well as docu- 
mentary evidence. Every guardian in this 
country is not expected to hold documentary 
evidence to prove that he is the guardian of 
a minor. A father is the guardian of his 
own children, but he does not hold document- 
ary evidence to prove the fact. A father 
would be allowed to sue on behalf of his 
children without any legal document. It is 
remarkable that he cannot execute any 
deed in their behalf without a legal docu- 
ment to prove that he is their guardian. 
The refusal to register in reality amounts to 
a refusal to allow him to execute any deed, in- 
apmuch os the deed isinvalid without registry. 


We think, then, that rule 44 of the rules 
passed under Section 80 Act AX of 1866 
laying dorn by what evidence n guardian shall 
provgthat he is the guardian of a minor is a 
ru yond the authority of the Registrar 
General to pass under that Section. It is not 
a rule merely regulating the proceedings 
of, Registrars and Syb-Registrars, bos it is a 

ul® setting aside the ordinary rule of 


idence ich is the Inw of the country. 
It follows the rule has no force. 
We are of dbinion that the Judge of the 


Districts Court is bound fo direct the regis- 
tration "of this deed notwithstanding this 
E ri 
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rule, if the guardianship of 
ed before him.  * : 


I agree also with my learned colleague 
that in the present instance, os all the three 
execatants of the deed had admitted*that 
they had executed the d and as the rights 
of the minor were distinotly reserved iu it, 
thare was no necessity for any further en- 
quiry as to whether one of the executants 
was the guardian of the minor or not. 


We think that the Judge should carry out 
his origioal order directing that the deed 
in question shall be registered. ° 


minor is prov- 


Mookerjee, J.—1 am also of the same opi- 
nion. I wish merely to add that as all the 
parties to the deed in question by whom it 
purports to have been executed had appear- 
ed before the Registrar and admitted the exe- 
cution of the deed, the Registrar to whom 
the same was presented for registration had 
nothing whatever to do with the recitals of 
that deed or with its possible operation as 
regards parties who do not purport to exe- 
oute it and who muaf therefore be considered 
os third parties. 


If tho Rogistrar finds that all the execu- 
tants of the deed admit the execution, his 
duty is clear, that is, he mast register the 
dead. d 


In this onse the parties who actually exe- 
outed the bill of sale were three in number, 
Eam Kant Deb, Joogulkishore Deb, aud Kalee 
Nath Deb. These three executants had 
appeared before the Registrar and admitted 
the fact of the execution. I thiuk, there- 
fore, the Registrar was bound to regipter 
the instrament. He was not competent to 
inquire whether any other person than those 
who purport to exeoute it is or is not bound 
by it. 


In the body of this deed one of the exe- 
cutants conveys not only his share but the 
share of his minor brother in the property. 
The exeocutants then covenang that if the 
minor coming of age dispute the pale of his 
share, Kalee Nath aud others will pay to 
the purchaser a certain sum of money as 
damages. The recital cannot bind the minor 


who has not executed the deed. „He is in 


no way affected by the'tegistration, because 
the deed on the face of it does not appear 
or profess tahave been execyted by him. 


e 
Section 86 ef Act XX of 1866 enacts 
that ** no document shall be registerdd under 


'* iuis Act unless the persons executing such: 


a $ 


= 





ir representatives, assigns 
od as @foreasid, appear bc- 
He shall th 


“ or agents auth 
** fore the registering officer. 
* upon inquire whether or not such dooament 


** weg executed by the persons by whom It 
~“: punports to have been executed, and in 
' the case of any persons appearing as a 
* representative, assign or agent, satisfy him- 
** salf of the right of such person so to «p- 
“ pear." 


In this pase the document does not pur- 
t to have been exeonted by the minor 
Chunder Deb, and no person there- 
fore is required to appear before the 
Registrar as Ais representative, assign or 
agent. The deed purports to have been exe- 
outed by three persons, and all those three 
persons had appeared personally before 
the Registrar and admitted the execution 
of it. 


The representative, assign, or agent men- 
tioned in this Section appears to me to mean 
the representative, assign, or agent of the 
party who js one of the exeoutants of the 
deed. 


Aman may execute a deed and state in 
it that he is selling bis portion of the pro- 
perty as well as the portion of another 
individual to whom h$* stands in a fiduciary 
Telation, but only signs his name. What 
the Registrar, I think, is required by law 
to inquire in such a osse is whether the 
deed is executed by that person or not, 
' He has no business to inquire what actually 
pasees or should pass undér such a document, 
or whether the interest of 'any third person 
is effected by it. He cannot, I apprehend, 
assume the functions of a Civil Court and 
Inquire into the possible effect or operation 
of such a document. Ifthe minor coming 
of age choose to dispute the right of his 
brother to sell his share of the property, 
aud question also his right to be his guar- 
dian, the Oivil Court may require the 
alleged guagdian to prove his authority. 
But no precise nature of the evidence 
which would be then required to substan- 
tieto the fact of the guardianship is laid 
.down in any law. The Civil Court is compe- 
tent to be satisfled by oral testimony if it 
believes that evideace @nd to say on the 
strength of it simply that the brother was 
the legal or natural guardian of the minor. 


e 
The Registrar General is not competent 
to pffsoribe, rules of evidence for the 
` guidąnge of the Civij*Court I think, 
\ 
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therefore, that the Registrar Géneral is 
wrong in layinge down that only “ appro: 
priate legal documenta" can be adduced to 
praye a gpardienship. Iam also of gpinion 
Hiat under Section of the stration 
Act, the Registrar General was no} compe- 
fent to lay down any rule of eyidenoe aud 
flireot his subordinates and the Distriog 
dudge to obey his law of evidenoe. 


I wéuld agree in holding that in this case 
the Registrar as well as the Judge was* 
wrong in refusing to register the deed which 
they were bound to register. 


The effect of the refnsal to ragister would 
make this deed inadmissible in evidence in 
any Court of dJustioe. The oonsequanee 
in the present case wonld be that though 
the three executing parties admit the due 
execution of the bill of sale by them, the 
petitioner would be deprived of the benefit 
of his purchase eyen from them. This is 
manifestly unjnst and against the object 
and provision of the Registration Law. 


———- 
The 26th July 187}. 
PreseM : 


The Hon'ble F. B. F and F. A. Glover, 
Judges. 


‘‘ Summary” proceedings— Bection 22 
Act XIV.1859— Limitation. 


Case No. 188 of 1871. 
Miscellaneous 


A from an order pass- 
ed by the Tela Commissioner of 
Chota Nagpore, dated the 8rd February 
1871, affirming ams order of the Deputy 
Commissioner of Hasareebagh, dated the 
22nd July 1871. A 


Tekayet Roop Myngul Singh (J ent- 
debtor) Appellant, 
versus 
Tekayet Chooramun Singh imde 
* Respondent. —— 


Raboo'Kalee Kishen Sein for Appellgut. 


Baboo Chunder Madhub Quy for 
š spandent, . 


A judgment-creditor having in exfoution taken 

seesion of lands in exceb pecie: a 
raised and a case inatituted in which ad was 
made in favor of the judgment-debtor; the order for 


\ Q8 um 





years’ limitation, š 


KempeJ.—Ws thiuk that this appeal mast 
be dismissed. The question before us is whe- 
ther Section 22 of Act XIV of 1859 applies 
to this case or not. It appears that the deoree- 
„polder, respondent, was judgment-debtor in a 
decree obtained by the special appellant. In 
execution of that decree the special appellant 
took possession of Innds in excess of his 
decree, Onan application by the special 
respondent, Sbjecting to these proceedings on 
the pars of the.deeree-holder, a qase was ' in- 
stituted and it was found that the decree-hold- 
er had taken iu execution lands in exoess 
of those covered by the deeree, and there 
was therefore an adjudication dn favor of 
the judgment-debtor, special respondent be- 
fore as, iu January 1867, ordering the re- 
storation of the excess lands so taken, and 
this order was confirmed on appeal up to 
this Court, the decree of the’ High Court 
. being passed in September 1868. It is now 
contended that the present application is 
barred, because the order was passed more 
than one year next preceding the date of 
the application for such execution. . 


Both Courts have found that the applica- 
tion was in time. On referring toa deci- 
aion to be found in Volume V, Bengal Law 
Reports, page 162,* in which several cases 
were referred to, and in which the Ohief 
Justice delivered the judgment of the Full 
Benoh, it was held that it was very difficult 
to lay down any clear rule as to the meaning 
of the word “ summnry;" but in that case 
before the Full Bench it was held that it 
was impossible to say that the proceeding In 
that case was a summary one within the 
meaning of Section 22, inasmuch as it was 
au order made by a Court in the exercise of 
its jurisdiction in the execution of the de- 
cree in a fuit. The same remarks will also 
apply,to the present case which refers to an 
ord ed in execution of a decree by a 
Coytt having jurisdiction to pass it. We, 
therefore, think that Section 22 Act PIY 
of 1859 does not apply, and that the three 

ees’ limitation applies ; and applying that 


riog, it i& admitted that the pres&nt ap- 
pMeation oan is in time. 
The appeal V dismisaell with costa, 





db. 18 W, Ra F. B., p. 74. 


Present : 


The Hon'ble F. B. Kemp and F. A. Glover? 
i Judges? 


Appellato Oourt—Alteration of namos 
of parties. 


Case No. 760 of 1871. 


Special Appeal from a decision passed by 
the Judge of Sarun, dated the 28th 
December 1870, affirming a decision of 
the Subordinate Judge of that District, 
dated the 26th Marok 1870. 


Bal Gobind Tewaree (Plaintiff) Appel- 
lant, 


versus 


Hureenath Pershad Sahoo (Defendant) Re- 


nt. 


Baboos Chunder Madhub Ghose and — 
Romesh Chunder Mitter for Appellant. 


Mr. R. T. Allan and Baboo Aubinash 
Chunder Banerjee for Respondent. 


ARS ET strike out . 
a respondent’s name, and in Heu of it to make other 

defendants and then send the oase down to the 
wor Court for re-trial as against those parties. 


Glover, J—Tux circumatances of this 
suit are as follows. It is as well to give 
them in order to understand the position 
taken by the Judge in deciding the case. 
In 1869, the plaintiff, Mussamut Luehmee 
Koowur, brought a suit for adjudication of 
her title to & one-third share of Tolah Hadee 
Khan agaiust three persons, namely, Hureg- 
nath Pershad, Jowahir Lall, and Ram Golam 
Singh. These were the owners*of the ad- 
joining estate, mouzah  Talmapore. It 
appears that the Collector had ordered a 
butwarah to be made of Tolah Hadee Khan’ 
as being a part of mouzak Talmapore; and the 
object of the suit was to have it declared 
that this Tolah Hadee Khan did not belong 
to the moufah of the defendants. The 
Court of first ingtance dismissed the, plaint- 


ifs claim on the merits, and que the case 
was pending in appeal before the Judge, it 
i g 
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appears that a 
had already decl 
had no claim to any part of mouzah Talma. 


pore. On this, as the Judge says, the vakeel 

a for the appellant admitted before him that he 
-conl not carry on the appeal as it stood, 
inasmuch as the defendant, respondent 
Hureenath Pershad, had been declared by 
‘the°High Court to have no interest in the 
property which the plaintiff sought to 
recover. The Judge goes on to say that 
the vakeel after making that admission 
petitioned that the suit might be remanded 
to fhe Court of first jostance, with instruo- 
tions to the Subordinate Judge ‘to make 
"Bikurmnjeet Lall, the purchaser at auction 
and Saligrem Sahoy and Rachia Ram, the 
zur-i-peshgeedars, defendants in the suit, 
and after receiving evidence to give a fresh 
decision. The Judge refused to do this, 
saying that he was not competent under 
the law, in tlie appeal stage, to send back 
a case to the lower Court for re-adjudication 
under such circumstances. 


-- Tt is against this order that the present 
appeal is made, There are two points 
tnken in special appeal; let, 
Judge bas misunderstood the application 
of the. plaintiffs vakeel asking that the 
auotion-purchaser ang’ theo sur-i-peshgeedars 
be made parties to the suit under Seption 
` 78; and 2ndly, that the Judge was compe- 
tent under the law to send back the case 
to be re-considered as the appellant had 
requeeted. 


As regards the first point, it appears to 
uSethat there can be no question whatever, 
for the Judge speaks of the vakeel’s having 
made the admission before he put in the 
petition applying to have the auotion-pur- 
chaser ard zur-i-peshgeedars made parties 
to the case. It is said that the Judge 
ought not to have attended to the vakeel’s 
representation, and that he was bound to 
decide the case as it wae before him, Bat 
how could hé do so? If the vakeel admit- 
ted that “he could not go on with the 
Appeal, the Judge was quite justified in 
ihe course which he adopted, for it would 
"have been ridienlons to decide the case on 
the merits, as if thescaseehad gone in favor 
of the appellant there wns no respondent 
against whom the decree eould have been 


madre e 
The second objection seems to us stad 
untenable, in cgmainly nothing in 
é " 


that the |, 


the provisions of Section 73 of the Codg 
of Clvil Procedure which gives an Appel- 
late Court authority to strike out & respond: 
ent's name and in Jieu of it to make other 
parties defendants in the suit and shen send 
the case down to the lower Court in order 
that it might be re-tried as against those 
parties? Itis enid that under Act X XIII 
of 1861 the Appellate Courts have the same. 
power as Courts of first instance in thia 
but this js not a mere matter of 
procedure, aud, there is no SSeotion of the 
law that we-know of which gives any Court 
the power to make the alteration whioh the 
Judge wns required to make. No author-- 
ity has been $hewa to asin support of the 


matter ; 


contention, and it appears to us inconsistent 


with the ordinary rales on the subject. 
According to the pleader's argument, an 
appellant who has lost his case because he. 
hof brought the appenl against a person 
who has no interest in the estate, and there- 
fore can no longer, except nominally, be 
called a respondent, is to have the privilege 
of having the. case sent back for trial 
against other parties without the payment 
of an institution stamp ; and in short to have 
all that done for him by tbe Court which 
he ought to have done for himself In Mis 
flrat instance. 


It is further contended that in any, case, - 
notwithstanding the vakeel's the 
Judge was bound the case as 
against Hureenath Pershad. This objeotion 
has been already met by the rerkarks con- 
tained in the firat part of our judgment, 
namely, that the Judge eould not prageed 
with the case on the merits against a pffrty 
whom ethe vakeel distipotly admitted had no 
interes in the subject-matier of the suit? f 

t s .. 

Thére is no error in law if the Judges 
decision, and we, therefore must demie 
a special appeal with coste. e 

: LS 


admission, 
to decide 
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The 27th July 1871. 


: Present : 


The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. 
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The defendant's case wy substan tiully 
this,—that he has been BAding the Jund in 
suit for more than 12 yf irs; that he culd 
not be ejected from she land ; that the plaint- 
iff has not shown that there is apy arrear of 
rent due from him, the defendnnt, oy that 
the plaintiff holds any ungatisfled degree for 


|rent. In the course of the argument, a plea 


‘| wae also raised on behalf of the defendant in 


, Tenancy — Holding over — Notice to 
quit. 


Case No. 224 of 1871. 


Special Appeal from a decision passed by 
the Judge of Tirhoot, dated the 28th 
December 1870, affirming a decision of 
the Moonsiff of Ssetamurhee, dated the 


5th September 1870. 


Jumaut Ali Shah (Defendant) Appellant, 
e 


` versus 


° | 


Chowdhry Chutturdharee Sahee and others| 
(Plaintiffs) Respondents. | 


Mr. C, Gregory and Moonshee Mahomed. 
Yusoof for Appellant. 


the first Court to the effect that no legal 
notioe had been served upon him to quit. 


Both Courts have found that the defend- 
ant has no right of occupancy, but there is 
no deolsion on the question of notioe ; but on 
the one question whether the defendant was 
able to prove a right of occupancy, the 
Courts have concurrently decreed that he 
must be ejected. The Jadge says that it is 
for the defendant to prove that he has an 
occupancy right; .that all be can show is a 
pottah of the year 1268 and a letter per- 
mitting him to oultivate, dated 1274; but 
that neither of these go back so far as 10 
years and that the pottah does not refer to 
any previous holding or afford any ground 
for inferring that the defendant held this 
particalar land previous to the issue of the 
pottah. Then the Judge refers to an admia- 
sion of the defendant in 1268 (tbe date 
referred to by the [qdge ought to be 1268) 


i| when the tiocadar of this property appears 


to have charged the defendant with forcibly 
rescuing some cattle distrained by the ticca- 
dar. In that case, the defendant did certainly 
state that with the exception of I beegah of 
Fakeeran land on which a mosque lad been 


|| erected by him he held no other lands ; and 


Baboos Chunder Madhub Ghose and De- 
‘bendro Narain Bose for Respondente. 


it further appears that in a suit for damages 
agninst the ti¢eadar, he recovered damages 
on the ground that he did not hold auy 


| other land but the 1 beegab of Fakeeran 


Where a tenant has been allowed to hoid over leases 
on the expiry of their terms, and has continned in pos- 
ecebion under those leases, it mast be supposed that there 
is an implifd agreement between him and the landlord ; 
and thatenant, under sach circumstances, is ' entitled to 
pol on until served with a legal notice to quit. 


° «Kemp, J.—THi8els a suit brought under 
\the provisiong of Section 53 Act VIILof 
- “1969. Th jaintiff is the semindar, He sues 
fo eject aW ieteninn whom he admits to 
be his tevanthon the ground that the defend- 
aut^has no right of ascupnncy and there- 
' fore eris entitled to eject him. 
e 


é 


land alluded to above. 


The grounds taken in special appeal are— 
let, that np legal notice having been served 
upon the defendant to quit, the suit of the 
plnititiff ought to have been dismissed ; and in 
support of this argument, R decision in 


"Volume VII, Weekly Reporter? pnge 152, ™ 


by the late Chief Justice Sir Barnes Pea- 
cock is quoted. 


The second ground taken is that the 
onus ‘has been wrongly placed on the de- 
fendant, as the onus.in this case was on th 
piajotiff. * . 


The third gr8und is that at all events with 
reference to, thg 1 beegahe of Fikeeran 
8 a 

f 


$ 


* 


s 
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he mosque ia built, it is clear 
t haseproved a right of 
oooftipanoy. With “reference to this last 
ground, ihe pleader for the respondent states 
that his client does not claim to eject the 
edofettgant from the 1 beegah odd cottahs of 
Fakeeran land upon which the mosque is 
boilt. 


With reference to the second ground, name- 


ly, the incidence of the onus, there has been 


a great deal of argument on both sides, and it 
proceeded to m considerable length before 
the Court found out that the point was not 
raiséd in the grounds of special appeal, and 
as the Court intends to decide this case upon 
the first ground, namely, the absence of 
legal notloe, it is unnecessary for the Court 
to enter into the question whether the onus 
has been misplaced or not. 


On the first question, namely, whether the 
Jand-owner, the plaintiffin the oase, Las given 
the defendant a legal notice. to quit, we think 
there can be no doubt that that question 
must be answered in the negative. It is ad- 
mitted that this defendánt bas been holding, 

- the plaintiff says, from 1272 : the.Judge how- 
ever finds from 1268. The defendant has been 
holding under leeses which have expired, and 
on the expiry of the terms he has been allow- 
ed by the plaintiff to hold over and has oonti- 
pued in possession under those leases, and the 
fact that he is the tenant of the plaintiff and 
that he is in possession is not denied by the 
plaintiff. Under such ciroumstanoes it appears 
clear that there was an implied agreement be- 
twoen the plaintiff and the tenant, and that the 
tenant was entitled to bold on until a legal 
notice to quit was served upon him. As 
obsérved by the late Chief Justice in the 
case above alluded to, if this were not so the 
Jand-owner might, under similar circumstan- 
oes, receive several kists of rent from a ryot, 
and when the orops were ready to be reaped 


might turn round and tell the ryot that he: 


woe a trospasser end must quit l/pmediately, 
instead of allowing him to continue until the 
eif of the year and reap the cropa ; that 


- would be, as the learned Chief Justice says, 


unjust, His Lordship further goes on to 
observe that where a land-owner oontinues 
to receive rent for a fresh period after the 
axpiration of a lease, he most be considered 
io have acquiesced in the tepant's continuing 
to hold upon the terms of the original lease 
and he eapnot turn ont the tenefit or treat 
him as a trespasser without, giving him a 
reasonable notice to quit. Now it hes been 
eontended for the plaintif'dn this case that 
a 
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there has been na reasonable notice to quit 

given to the defendant ; that although thet 

notice is not a written notice, the law' does 

not require a written notice to be given; 

that he gave the defendant a verbal notice 

to quit on the Sth åf Bysack 1277, and as 

the suit was not brought until Ashar of the 

same year that was a reasonable notice to 

quit and the defendant had reasonable time 

given him. We think that such is not the’ 
Case. the plaint it in distinctly stated, 
that a verbal notice was given to the defend- 

ant on the Sth of Bysack 1277 to quisas on 

that date, but no terms are stated and no 

time mentioned within which the ryot was 

required to quit ; and moreovef the plaintiff 

says that his cause of action arose'on the 

5th of Bysaok 1277, that is to say, on the 

very day on whioh he alleges that he gave 

the defendant & verbal notioe to quit. 


e 

We, therefore, hold under the ruling al- 
ready quoted, and looking to the facts and 
olreumstances of the case that this is nota 
legal notice to quit, and at all events it can- 
not be said to be a notice to quit within a 
reasonable time, The suit of the plaintiff 
muft, therefore, be dismissed on that ground 
alone, with costs of all the Courts, 





The 28th July 1871. 


Present: 


! , 


The Hon'ble H. V. Bayley and G. C. Paul, 
Judges. 


Ront suit — Benameo kubooleuts — 
Hatoppel—Landlord and tenant. 


Case No. 601 of 1871. 

Special Appeal from a decision passed by 
the Judge of Bhaugulpors, datel the 11th 
April 1871, affirming a decision,of the 
Subordinate Judge of that Disthiot, 
duted the 28rd February 1871. T 


Mr. B. Donselle (Defendant) Appellant, 
TETEME s id 


Baboo Kedarnath Ghuekerbutty (Plaihtiff) 
Respondent, m 
e e 


V po 





Bose for Appellant. 


Messrte H. C. Marindin and M. L. Sandal 
aud Baboo Unnoda Pershad Banerjee 
for Respondent. 


Yn a suit for arroars of rent on the basis of a kuboo- 
leut which defendant, though not denying its execution, 


9 contended was benamee, the real ownership lying with 


» 
e 


‘tho rer& of 1-16¢h share, 


others; the Lower Appellate Court refused to look 
behind the kubooleut on the prinoiple that a tenant 
under the clroumstances could not deny his landlord's 
ttle : j 


Han, in pursuance of a view expressed by the Privy 
Council, that benamee transactions are to be regarded as 


‘a recognised system amongst Hinddos, that the Judge 


ought to have tried the question whether the legsor's 
title was not merely benamee or fictitious. 


Hep that the question should not have been entangled 
by the teohnioal doctrine of estoppel which should not 
be applied in this country in the manner in whioh ft is 
applied in cases governed by English law. l 


e 
Bayley, J.—I Ax of opinion that the 
judgment of the Lower Appellate Court 
should be reversed *and the case remauded 
for re-trial. 


'The plaintiff sued for arrears of rent for 
the Aughran kist of 1278 on a kubooleut 
dated the 27th January 1860, executed by 
one of the former managers of the Toolshia 
concern in favour of Mussumut Anusul 
Burkut. Anusul Burkut was one of the 
wives of Golam Hossein, and is alleged to 
have been a proprietor of the lands in suit 
in her own title, and the suit is brought on 
the basis of the above kubooleut alleged to 
have been given to her in her own right. 


The defendant did not deny the kubooleut 
welied upon by the plaintiff, but contended 
that although the kubooleut was executed 
ju favour, of Anusol Burkut, yet the real 
owuership of the mehal leased was with 
her hgsbend, and after his death the rent 
wat paid to the eldest wife Anusul Burkat 
nog as malik but as the head of the family, 
nod was distributed among all the heirs as 
sharers. The defegdant alleged tlfht about 
thé period of fhe institution of thigsuit she 
obteted a nee pottah of 15-16ths share 
ot Talook bl from the heirs of 
Golhm Hosae 
therefore the plaintiff was only entitled to 


a" e 


. Sea 
^ 


G. Gregory and Baboo Umernath 









, the late proprietor, and that’ 
with a benamee transaction. 
be inconsistent ifeit were not 80, ap all the 





the enjoyment of the nt; that the plain- 
tiff was her putneedar ; that when the amul- 
namah was proclaimed in the Mofussil, tbe de- 
fendant had knowledge of the same, a that 
therefore the plaintiff was entitled to recover 
the rent sued for. The Lower Appellate 
Court. without going at all into tho question 
whether the real title was solely with Anusul 
Burkut or aleo with the other heirs of Golam 
Hossein, and if so, to what extent the title 
of each sharer extended, simply remarks :— 
" [t appears to be unnecessary to enter into 
‘ the merits of the question of title raised 
^ by Mr. d This is a suit for rent 
t based on a kuboolent executed in favor 
“ofa lady who has granted a putnee of the 
“ estate to the plaintiff. The Court will not 
* look behind this kuboolent on the prin- 
‘‘giple that a tenant cannot, under the cir- 
«* cumstances stated by the learned Counsel, 
“deny his landlord's title.’ Upon this 
view, the Lower Appellate Court dismisses 
the appeal and decrees the plaintiff's suit. 
The plaintiff appeals specially chiefly on 
the ground that the judgment of the Lower 
Appellate Court is erroneous in law and 
defective in investigation in that it has 
not tried the question as to who the real 
owner was, and thatsuch defect has affected 
the case on the merits, Two cases were 
uoted.in the Lower Appellate Court from 
Weekly Reporter, Volume XIV, pages 121 
and 899, but both of them were measure- 
ment cases and the question turned on the 
notanl words “as in possession" as used 
in Act VI of 1862, B. C. The real question 
in this case is whether the Lower Appallate 
Court has correctly laid down the principle 
that it could not go behind the kubooleut. 
The whole case turned on the question 
whether the lady Anusul Burkut was the 
real owner of the land. The Lower Appel- 
late Court begs the question in assuming 
that she was. This has led the Court to 
the conclusion that the real title was with 
her. It is stated that the title of Anusgl 
Burkut arises from a deed of głft given by ™ 
her husband makiug her the absolute pro- 
prietor. It is also stated that this very 
fact is recited in the kubooleut. It is fuat- 
ther alleged that she legters of Mr: Donzelle, 
Junior, as to the paymentof rent shews that 
this lady to whom the kubooleut was given 


had the rêl title, Each and every one of 


these facts, hgwever, is quite gonsistent 
n fact, & would 
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subdrdinate par are in such cases notori- 

usly fitted in orrespond with the be- 
names arrangement 1n its integrity. It has 
been laid down i the case of Gopes Kristo 
Goessi, * Moore's Indian Appeal Cases, Vol- 
üme V4, page 68, that. the benamee trans- 
actions are to be regarded as a recognised 
Bystem amongst Hindoos; further that they 
may be bond fide or not and that the criteri- 
òn of such bona fides may ba taken by 
seeing whence the money came. 


Taking this -view of the Privy Council 
in the oase cited asa guide, the question 
which the Lower Appellate Conrt ought to 
have tried was whether with all the facts as 
stated above in favor of the plaintiff, there 
still might not be only a benamee or ficti- 
tious title iu his lessor. 


Tt is well known that a benameedar re- 
corded proprietor has to pay the revenue, 
receive the rent, do : every thing in the Col- 
lectorate in connection with the revenue 
affairs of his estate using the benamee name; 
and such person moreover is the only person 
who is entitled to draw the excess funds 
from the Colleotorate, being the recorded 
"proprietor though not the'real proprietor. 


We have been referred toa casein Volume 
TII, Wymau's Reporte, but the real question 
in that case was not as regards the owner- 
ship of the land, but as to the trusteeship. 
"There is a case in Weekly Repoiter, Volume 
-XIV, page 12. The illustration of the 
benamee system by Mr. Justice Louis Jack- 
.gon is exactly in point, vis., that '* Acon- 
“ tracts with B, though by the desiré and for 
3 cónvenienoe of one or other of those 
* parties the name of C is used instead of 
“ the name df that party. In such a oase 
“© did not contract at all. He was not 
‘ the agent for either, but was and isa stran- 

et oF to the whole business.” 


I5 that view, it would be fmpossible to 
that really the contract in this conse was 
with Anosul Burkut to whom the kubooleut 
was giver® if in fact her hasbaud is upon 
the evidence shewn to be the real owner and 
to have had the real profits transferred to 
-him after they bad gone through the neces- 
sary form of pnssipg tprough his wife's 
hands as benameedar. 


Whether it Wns renlly benamee or not, 
and , whether the real tile was witle the 
‘hosbayd or with Anasnl Burkut or with 


*4W. R, P. go p. 45 
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the co- wife, were points which were Mecossary: 


to be investigatedsefore a proper decision e 


could be come fo in this case, Itis said 
that this was only a suit for rent, ayd that 
the question of title could not be defided in 

such a soit; but it has baen laid down that 

although the jurisdiction of the “Revenue 
Oourts is limited to the trial of suite for 

rent, yet they are not precluded from trying 

questiops of title when requisite in order to 
enable them to come to a decision as to who 
is entitled to the rent. In one case Sir 
Barnes Peacock observed that if questions 

of title cannot be gone {nto ina suit for 
rent, any ryot wishing to evade payment of 
rent has only to collude with the lakherzj- 

dar, set up alakheraj title, and defeat the 

landlord's just claim for rent, 


For the above reasons, I would remand 
the case for wial on the merits. 


Paul, J.—I also think , that the onse 
should be remanded to be tried on the merita; 
This case is very clear and simple. The 
plaintiffs allegations are that he obtained a 
putnee from a certain lady ‘named Anusul 
Buekut, who is one of the widows of Golam 
Hossein ; that this lady was the owner of the 
whole 16 annas of the property which once . 
belonged to Golam Hossein and which was 
made over to this lady by gift, and that ds 
such owner Anusul Burkut was entitled to 
oreate and she created the said putnee deed 
in his favor; that the defendant exeented a 
kabooleut or the counterpart of a lense in 
favor of the lady from whom the plaintiff 
elnims ; and that thus plaintiff became enti- 
tled to the rents of the lands comprized with- 
in the zemindaree. He, therefore, brings 
this soit for arrears of rent due to him. 


The defendant's allegations are that he Is 
the tenant, so to speak, of only 1-16th of the 
property in suit to the plaintiff, and that he 
is the tenant of 15-16ths share to the otlfer 
heirs of Golam Hossein, and that Golam 
Hoasein was the renl proprietor of the land 
and only made use of his wife Anusul 
Burkut's name in the papers as benameedar 
for him; that after Golam Hoasein’s death 
1-b6th share of his property vested in*the 
widow through whom the plaintiff claims 
and f65-16ths vestede in the other hgirs 
through whom he (defendant) claims. 


( 

In short, the point in T M whether 
or not the lady Anusul Ba: was the de- 
facto landlord of the defendant, That ques- 
tion was a simple question to-try tipon thè 

ej c. 
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-evidenos ; but instead of doing so, the Judge 
disposed of the substantial case pnt forward 
by the defendant by adjodicating in the 

rp ro favor upon the question of estop- 

pel raisbd by him : and applying the techni- 
oa] doctrine of estoppel "obtaining under the 
English*law, the Judge considered that he 
could not look behind the kubooleat which 
was admitted by the defendant, inasmuch as a 
tenant could not deny hie landJord’s title. My 
e learned colleague has pointed how this mode 
of treatment amounts to a begging of the 
whole question. I do not propose to discuss 
here the doctrine of estoppel, but as this sub- 
ject is «o often used in arguments and in 
grounds of appeal! before the Court, I wish to 
make a few remarke with reference to it, In 
England where the usage denoted by benamee 
transactions is wholly unknown, it is suppos- 
ed and therefore assumed that all deeds and 
conveyances truly represent «ho titles of 
parties set forth in them. Deeds are called 
solemn instruments. They are executed after 
considerable deliberation and under the guid- 
ance and with the advice of able legal adri- 
sors. In England, and in fact wherever the 
English law prevails and English institutions 
exist, itis right to suppose that what is stat- 
ed in deeds and other similar documents re- 
present the trne state of things, and conse- 
quently partiea should not be allowed after- 
wards to question the truth of what has been 
deliberately stated. But in this oountry it 
being well known that documents are neither 
eo drawn nor executed as in England, and it 
being equally well known that persona make 
statement wholly regardless of the truth for 
preeent and ulterior purposes, it would be 
unsafe and unjust to hold parties strictly to 
statements made by them in deeds and other 
documents and to apply the technical doc- 
trine of estoppel in the manner in which 
that doctrine is applied in cases governed by 
English law. The tendency of the Privy 
Council decisions has been to make the law 


harmonise with justicg in each casa, and it 
would be departiog from this wholesome and 
benefigial rule to apply the doctrine of es- 
toppel to cases which are not governed in 
this country by English law. As the Courts 
of this country arogponstitated, they should 
^ go deside cases that the real truths should 

De arrived and should be made to pre- 

vail by theik decrees. The applicktion of 
. & technical doctrine which must, I believe, 

load fo inevitable fraud and clear injustice, 


Pe 
ac e 


should neitber be enforced nor adopted by 
Courts which are* Medal e decide cases 


by the principles of justice, equlty ‘and 
conscience. The question between tho 
partiog was very simple, vis., was the" lady 
Anusul Burkut the real ‘proprietor of the 
whole 16 annas of the property in suit, 
and I regret to find so simple a question 
entangled with a technical role of the 
English law of evidence, I would observe 
that although the rules of evidence as (hey 
obtain in England are drawn from experience 
of human affairs by eminent men, it cannot be 
maintained that that experience is the same 
every where and should be universally accept- 
ed. As tothe broad principles of evidence, 
no doubt they must be every where the same ; 
but the question here is whether an: highly 
technical doctrine ought to have any place 
in the course of the administration of jus- 
tice amongst a people whose institutions 
and usages differ widely from those which 


-exist amongst western nations; and I oon- 


sider the question admits of one correct an- 
swer, namely, that the technical dootrine of 
one system of lawe should not be imported 
into another and wholly different system. 


The case must, therefore, be remanded to be 
tried on its merits, and in trying tt the Court 
below should minutely examine all the facts 
of the case and give due weight to each cir- 
oumstance ; for instance, it has been re- 
presented to usin the oourse of the argu- 
ment (I only say “ represented” for I do 
not wish to conclude parties by any atate- 
ment of the facts by me) that the property 
in dispute was the sole property of which 
Golam Hossein died possessed. If it were 
so, it would bea strong circumstanos to take 
into consideration in determining whether 
the alleged gift by Gdlam Hossein was ever 
made in favor of the one wife to the excln- 
sion of the other, for whom also it is not 
denied that he*had strong attachment and 
by whom he had children. ° 

6 t A 


"- 


V 


(Cini 


THE WEEKLY REPORTER, 


Rulings. [Vol XVI. 


» 





, ado July 1871. 
Present ; 


The ffon’ble F. B. Kemp and F. A. Glover, 
Judges. 


Butwarrah under Megnulation XIX of 
1814—Right of suit—Oause of ao- 
tion. 


Case No. 150 of 1871. 


Special Appeal froma decision passed by 
the Judge of Tirkoot, dated tha 80th 
November 1870, affirming a decision of 
the Moonnff of Mozwfferpore, dated the 
20th July 1870. 


Sheo Pershad Sookool (Defendant) | 
Appellant, 


cereus 
Shunkur Sahoy (Plaintiff) Herpondent. 


Baboos Chundsr Madhub Ghose and Au- 
binash Chundar Banerjee for Appellant. 


Baboo Mohesh Chunder Chowdhry for 
Raapondent, 


A Butwarrah proceeding under Regulation XIX of 
1814 may be final for fiscal purposes, but it cannot take 
away the right of sult conferred by Act VILI of 1859, 


A Pollector’s of the title of a party to 


on entire share of an estate and his ection in dividing 


the share for such party, are an injury to and a slur 
upon another party claiming a fraction of the share and 
give him a sofficient cause of action. 
: . 
Gloter, J.— Tux ‘objections 
this special appeal are :— 


(1) That no civil suit canbe maintained 
to set agide s Butwarrah made by the Col- 
lector ander Regulation zm of 1814. 


1 


raised in 


(2) That the plaintiff in this case show-- 


ed no cause of action. 


(8) That he had not proved, as ho was 
bound to do, that he was in possession of 
the disputed property on the date of suit, 
vis., February 8th, 1870, ° 


The firat question has been decided by 
this Court in the oases of Koonj Beharee 
Singh ws. Neero Singh* and Spencer vs, 
Pahal Ohowauryt ; and we see no reason for 
doubting the correctness of those decisions. 
A Butwarrah proceeding under Regulation 
XIX may be final for fiscal purposes, but ít 
cannot take away the privilege which suitors 
have ander Act VIII of 1859. The case 
of Shaikh Jakir Ali vs. Jogdessuree, T 
Weekly Reporter, 828, which has been 
quoted in support of the argument ia entire- 
ly different from the one we are now deal- 
ing with. this case, the plaintiff was no 
party to the Batwarrah proceedings; in that, 
he wasa party from the commencement and 
had taken an active part in the arrange- 
menta before the Collestor. ' 


The second objection is untenable. 
Speđal appellant contends that 
plaintif is not bound by the Batwarrah pro- 
ceedings, and if he is as he states still in 
possession of his share, no harm has been. 
done him and he has no cause of action. 


Batalthough tbe Batwarrah proceedings’ 


do not conalade the plaintiff, there can be 


no doubt that the fact of the Collector's 


having declared the defendant entitled toa 
divided share of 9 annas odd in the estate, 


and having then prooeeded to divide that 
share for him, did the plaintiff a substantial 
injury and cast a slur upon the plaintiffs 
title which it was very necessary for him 
to get rid of. His right asa 17 gundahs 
2 cowries share-holder was primd facie 
endangered by the declaration of the Re, 
venue Court that the defendant held the 
entire 9 annas, and if the plaintiff had wish- 
ed to sell his interest these proceedings of 
the Collector would have interfered very 
materially with hie doing so. We Mink 
that the plain was quite justified ip 
bringsug his suit. 

The tłfird objection im we think, suff» 
ciently djsposed of by the fipding of the 


Judge. He has held it proye on the 
evidence, that the plaintiff was if possession 
1 





* 16 W, R, p. 291. 
t 15 W. RB, p. éL 
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of the share when he leased it to the 
Uttur Indigo Factory in 1866, nnd that it is 
only since the Batwarrnh that the defendant 
has collected a 9 annas share of the rents. 
The factory, it appeara,e holds leases from 
both plniatiff and defendant, and the late 
proceedings have no doubt made it difflenlt 
to any in what proportions the factory made 
its collections. But inability on the part 
of the fnctory to collect in the share as 
“lensed to it by the plaintiff would not dis- 
possess the plaintiff, nnd there is, therefare, 
nothing wrong in law in the Judge’s flud- 
ing that at the date of the Bnutwarrah the 
plaintiff wasein possession of the disputed 
share through his tiecadar, the manager 
of the Uttur Indigo Factory. 


The special appeal is therefore dismissed 


with costs. 
[ 4 


The 29th Jaly 1871. 


Present: 


The Hon'ble A. G. Macpherson, Judge. 


Olause 30, Letters Patent—Appeals to 
Privy Oouncil. 


In the matter of 


The Coart of Wards on behalf of the Rajab 


of Durbhangah (Appellant to England) 
Petitioner, 


veTIWME 
. 


Rajah Leelanund Singb (Respondent to Eng- 


land) Opposite Party. 
> 


o The Advocats General for Petitioner. 
LÀ 


ir. J. W. B. Momey for Opposité Party. 
. . 

"Under Clas $0 of the Letters Patent of 1885, there 
ls neright of a to the Privy Council frofn a decree 
máde by the High Court iQ tho exercise of original 

- Jurisdicgon, if an appeal will Leto the High Coart 
Jthelf ee Clause 15; but there’ is a right of appeal 
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from a decree made in the of appellate Juris- 
diction whether an appeal to the High Cpurt 


under Clauss 15 or not 


Macpherson, J.—1l vum that this egtpli- | <= 


cation ought to be granted. g 


Clause 39 of the Letters Patent of 1865 
ordains, sa I read it, that any person ma y*ap- 
peal to the Privy Council from any final 
judgment, decree, &o., of the High Court 
made in appeal, and from any final judgment, 
decree, &c., made in the exercise of original 
jurisdiction by & majority of the full number 
of Judges of the High Court or of any 
Division Court from which an appeal does 
not lie to the High Court under Clause 15,— 
provided the appeal direatly or indirectly in- 
volves & question as to property the value of 
which is not less than rupees 10,000 : nnd 
that any person mny appeal to the Privy 
Council from any other judgment, decree, %0., 
when the High Court shall deolare that the 
case is a fit one for appeal. 


The petitioner seeZs to appeal from a decree 
passed by a Division Court consisting of two 
Judges. As regards the. subject-matter 
of the proposed appeal the Judges were divi- 
ded in opinion ; and as provided by Clause 
86 the opinion of theJjenior Jndge prevailed. 
It is admitted that under these cireumstances 
the petitioner had, according to the constrnc- 
tion which bas been put upon Clnuse 15 of 
the Letters Patent by a Full Bench of seven 
Judges (Weekly Reporter, Volume VII, 
pp. 62 and 512) & right to appeal to this 
Court from the decision of the Division 
Court: and itis contended on behalf of 
Rajah Leelanünd Singh who opposes the pre- 
sont application that the petitioner having 
an appeal to the High Court under Clause 16 


has no right of appeal to the Privy Coun- 
cil. 


But a careful consideration of the provi- 
sions of Clause 89 wiil show that this is 
not so. A strictly grammaticgl construction 
of the language used proves that the worda— 
“ from which an appeal shall not Ie to the said 
High Court under the provision contained 
in the Ith Clause of these presenta," 
apply only to the immediately preceding 
passnge “ and frm any final judgment, de- 
‘“ oree or order made in the exercise of orl- 
“ ginal Jarjsdiction by a majority of the full 
'' womber of Judges of the said High Court or 
“ of any Division Court." Taking the words 
as they stand and putting the natuPal con- 
Bliuction upon "Qiem, there iq ne right of 

| . 
$ * 


Oeil 
appeal to the RU Council from a decree 
mage in the exe j of origins! Jurisdietion 
if au appeal will lie to the High Court itself 
under Clause 15, but there is a right of ap- 
peakfrom a decree made in exercise of ap- 

*pellafe jurisdiction whether an appeal will 
lle to the High Court under Clause 15 or 
not, If those were not the meaning intend- 
ed, the words “ and from any final judgmánt, 
decree or order,” would not be repeated, as 
they are, immediately before the words 
* made in the exercise of original jurisdic- 
tion, &c." 

I have no doubt that a distinct lino was 
intended to be drawn between decrees made 
by this Court on appen! and decrees made by 
it in the exercise of ordinary jurlsdiotion. 
This view is somewhat corroborated, I may 
add, by the words used in the latter part of 
Clause 89, —“ or from avy other final judg- 
ment, decree or order made either on appeal 
or otherwise as aforesaid,” 


The construction I prt upon Clause 89 is 
that which Sir Barnes Peaoock was inclined 
to put npon it,—as appears from the judg- 
ment delivered by him in the Full Bench 
case to, which I have already referred. 
He says (VII Mer: Reporter, 57) * It 
“has been said that Section 89 of the 
i Letters Patent gives an appeal to Her Ma- 
* jesty in Council from any final judginent, 
'*! decree or order of the High Court made on 
* appeal in any matter not being of criminal 
4: jurisdiction, but with respect to judgments, 
* decrees or orders made in the exerctae of 


-s original jurisdiction an appeal is given to 


* Ber Majesty in Council only when the 
* judgment. ls one from which sn appeal 
“ shall not lie to the High Court under the 
** provision contained in the 15th Clause of 
“the Oharter; and it is argued that if it 
« had been intended that Seotion 15 should 
*! apply to judgments passed in the exercise 
* of appellate civil jurisdietion, as well as 
* go those pasged in the exercise of original 


_- “civil jarisdiction, the words ‘from which 


até Clause 89 


“an ap shall not lie to the said High 
* Court under the provision contained in 
“the 15th Olanse of thee presents’ in 
of the Charter would have been 
* made applicable to* jad#mente passed on 
‘appeal as well as to judgments made in 
* the exercise of original jurisdjotion, and 
‘that, reading Section 15 by the light 
* thrown-upon it by. Segtion® 89, it must be 
* held Shot to ebe applicable to judgments 


” jade on appeal, e 
e : [| 
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“The argument is plausible, but it is not 
“ eonolusive. We cannot say that it was 
“not the intention of ection 89 of the 
« Charter to draw a distinction between 
* judgments passedein appeal and judgments 
** passed in the exercise of original jurisdic- 
* tion to the extent of leaving it optional to 
* parties to judgments given by a Division 
“ Bench to sppeal at once to Her Majesty 
“in Oounci! from a judgment given bya 


“ Division Court in the exercise of appel-* 


“ late jurisdiction, even thougb it might be 


one from which an appeal would lie to the . 


* High Court ; but in the casa of judgments 
“ given in original jurisdlotion, to allow an 
“appeal to Her Majesty in Council only in 
“gases not appenlable to the High Court. 
“Tt cannot be said that such a distinction 
* would have no reason in support of it, 
“when it is borne in mind that every judg- 
“ went given in appeal must be on a matter 
" which has been previously before one 
“ other Court at least, and in special appeal 
“t before two other Courts.” à 


Even, however, if the words in the ear- 
lierepart of Clause 89 did not give a right 
of appeal to the Privy Counoil, I think it 
olear that this is a cass in which I have 
power to declare, and'ought to declare, 
“thatthe case is a flt one for appeal” to 
the Privy Council, within the meaning of 
the latter part of the Clause, j 


Under Clause 89 there are two classes of 
appeals, One class comprises those [n which 
the value directly or indirectly involved is 
not leas than rupees 10,000. The other 
clasa comprises cases which are deolared by 
the High Court to be fit cases for appeal, 
though not of such value as to bring them 
within the first olass. The Clause ordains 
in fact that any person may appeal to the 
Privy Council from any judgment, &oc., ‘ or 
* from any other fual judgment, deorée, of 
* order made either on appeal or otherwise 
t as aforesaid, when the said High Court 
“ shali declare that the oase is a flt. one for 
** appeal” to the Privy Council. e 

It appears to me that it is moet desirabte 
and f. that under the peculiar circumstances 
of this chse the appeal should now lie to the 
Privy Cgancil, and not to the High Court. 


The Division Court deqided,& a certath 
extent Ìn favor of the presenj petitioner ; 
aud to that extent the Judges were nop di- 
vided iu opinion, 
ander Clause 15, from that portlon "d tq. 


$ " 


ere being no gppeal, - 
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decree, Rajah Leelanund Singh bas appealed Mr. C. Gregery for A ppellant. 


* to the Privy Council, as h has an undoubt- 
ed right to do. - Having so appealed, he op- 

thy petitioner’s application and wishes 
to drive him to an appesd under Clause 16 
before hescan go to the Privy Council. The 


appeal being to a certain extent before the 


Privy Council, it is manifestly most incon- 
venient that it should be to a certain other 
extent before the High Court, —especiall y 
@whon it is borne in mind that (as was stated 
by Counselin the course of the argument 
on this application) the hearing of the appeal 
by the Division Court occupied more tban 
one whole menth, and thnt it appears upon 
the face of the decree that the point of dif- 
ference between the Judges of the Division 
Court is the construction to be put upon an 
order made by the Privy Council itself some 
years ago, and out of which onfer the pre- 
sent proceedings have arisen. 


Under all the oireumstances, I should have 
no hesitation in declaring the case to be a fit 
one for appeal, if I deemed such a declar- 
ation necessary in order to enable me to grant 
this application. But I do not consider, it 
necessary to make any such declaration for- 
mally, as I have no doubt that, Independ- 
ently of my making it, the petitioner is enti- 
tled to appeal to the Privy Couuoil. 





The 2nd August 1871. 
Present : 


"The Hon’ble L. 8. Jackson and A. G. Mac- 
pherson, Judges. 


Brahomedan Law—Succession— Office 
° of Sujjada-nusheeon. 
Case No. 248 of 1870. 


Regular Appeal from a decision passed 
by the Subordinate Judge of Shakabad, 
outed the 27th August 1870. ° 
Shih Ahmud Hoesaif (Plaintif) Appellant, 

. e 


^ P wersus : 
Shih Mohlooddeen Ahmud (Defendant) 
Respondent. . 
p 


. 
IU o. . te 


Mr. R. E. Twidale for Respondent. _ 


Under the Mahomedan law, office like that of 
BSujjada-nusheen should descend to persons in the mals 
line, and those who are descended from females are 
regarded as not belonging to the family of the founder, 
but strangers, 


Where such an offices has been once diverted for suffi- 
cient canse (e. g, default of male issue) from a parti- 
cular Hne of descent, it is lable to be brought back 
into the line of a previous holder when tha persom 
daiming under that holder is a descendant inthe female 
Hne. 


Jackson, J.—THis suit was brought by 
Shah Abmud Hossain, the son of Shaikh 
Mohamud Ajmal Hossain, deceased, to 
recover from the defendant, Shah Mohiood- 
deen Ahmud, the son of Shah Fukhurood- 
deen Ahmud, certain immoveable property, 
buildings, and other property of various 
descriptions, annexed to the  kAamkaA of 
Sasseram in Zillah Shahabad, on the ground 
that the plaintiff was entitled, and the 
defendant was not entitled, to hold the 
office of Sujjada-mushkecn of that khankah, 
nud consequently, as a. matter of right, to 


the possession of all the property speci- 
fled. 


* 
- 


It appears that the property in question 
was, as to some small portion of it, held 
under an assignment for certain charitable 
purposes by the earliest named ancestor of 
these parties, named Shah Kubeer Durvegh, 
but as to mbdst of it, 
grants from the Emperor or titular Em- 
peror of Delhi, which are eet forth in the 
proceedings. It wasalleged that the office of 
Sujjada-nusheen was necessarily to be held 
by the descendants of Shah Kubeer Dor- 
vesh, and, in particular, in consequence of 
certain restrictions in the later grants, by 
the lineal descendants of Shaka Kyamood* 
deen and Shah Sbhumsooddeen, two of the 
successors of Shah Kubeer Durvesh. I 
shall refer more particularly to the circom- 
stances presently. . 


The defendant ° madè answer ihat the 
plaintiff was disqualifled as being no des- 
eendant in the male line of the founder, 
Shah Kubeer Durvesh; also that he, - the 
defendant, had b&en regularly appointed to 
the office of Sujjada-mwsheene by th® late 
incumbent, Shah “Kubeerooddeen Ahbmud, 

f E 
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pointment was valid. He 
alaa contended the suit of the plaintiff 
was barred in consequence ot adverse 
holding for about half a century by the 
def@adant and his uncle and predecessor 
Shah*Kubeercoddeen, and that it was fur- 
ther inadmissible? inasmuch as a previons 
like claim had been set up bv the plaintiffs 
mafernal uncle, Shah Fyazooddeen Ahmud, 
and had been set aside; and that consequent- 
ly the plaintiffs suit was barred in every 
point of view. l 


The Subordinate Judge who tried the 
suit threw it out upon two grounds ; and 
he Also intimated an opinion that the suit 
was liable to be dismissed upon a third 
ground, all of them being preliminary mat- 
ters. In the firat instance, he held that 
the suit was barred under Section 2 Act 
VILI of 1859, as being brougbt on a cause 
of action which had been heard and deter- 
mined in the Civil Court in a former suit 
between the parties under whom the pre- 
gent parties advance their respective rights ; 
secondly, he held that the law of limitation 
barred the suit on the ground, chiefly, that 
Fyasooddeen, the uncle, just mentioned, of 
the plaintiff, might have brought his suit, 
but did not, to establish the same claim 
which in fact the plaintiff is now advanc- 
ing, but that he lived 46 years during 
which time adverse possession was heid by 
Kubeercoddean and by the present defend- 
ant, without bringiog any such suit On 
these two grounds, he dismissed the plain- 
tifs suit ; but he also intimated an opinion 
that inasmach as the suit was a claim to 
hold two offloes, vis., the offloe of Swjjada- 
musheen, and also that of trustee or manager 
of wugf property, it must be held to be 
multifarious under Section 7 Aot VIII of 
1859 and liable to dismissul’ upon that 
ground, 


In dismissing the suit upon these grounds 
the Subordinate Judge farther remarks 
that ‘this dgsision cannot bar the exercise 
“of the authority of Government vested 
* under the Mahomedan law to remove the 
“present defendant from the office ‘of 
4‘ trustee on proof of misconduct and to 
* &ppoinp one more fitted for the post as 
required by law.’* ° 


The first thing we have io qo in deliver- 
ing judgment in this onse is to state that 
we do-not concur with “he Subordinate 
Judgfin anyeone of these propositions. It 
&eme t me quite clearghat the suit before 
. L 
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ius was not barred on any of the grounds 


atated, and also that it would be quite im- 
proper, as being unnecessary, for us to 
affirm that the Government would eve the 
power, ander Mahamedan law or any other 
Jaw, to remove the defendant from the 
office of Swjjada-musheenm. That is a ques- 
tion which, if the oocasion should ever 
arise, would have to be properly enquired 
into awd determined. 
8 

Being, therefore, unable to concur with 
the Subordinate Judge in the gronnds on 
which he has dismissed the ‘suit, we had to 
consider in the first instance gmhether we 
should require farther evidence to be taken, 
and in the next place whether on the case 
as it stands, we ought to determine in favor 
of the plaintiff or in favor of the defend- 
ant. We hgve considered íhat.it is un- 
necessary to order the case to be remitted 
for farther enquiry, but that we can come 
to a deciston on the case as it stands. 


Tbe way in which. the parties derive 
from the original founder of this institution 
is this. The original founder was Shah 
Knbeer Durvesh, otherwise called Huzrut 
Shah Kuheer. I am now referring to the 
genenlogical tree as Bed by the plaintiff, 
which is at page 40 of the printed book. 
The plaintiff states that Shah Kubeer Dor- 
vesh had an elder son` Shah Khuleeloollah, 
who succeeded his father ; and that on bis 
denth he was succeeded by Shah Golam 
Shurfooddeen who was married to Lis 
daughter. Curiously enough, the pedigree 
here given entirely omits to state who was 
the father of Shurfooddeen, although this 
omission, coupled with the statement that 
Khuleeloollaàh was the elder son of Shah 
Kubeer Durvesh, is tolerably significant, 
and in point of fact lends considerable sup- 
port to the allegation of the defendant that 
Kubeer Durvesh hed a second son naméd 
Klairoollah. whose son Shurfooddeen was. 
Be that as it may, Shurfooddeen succeed- 
ed; and he, it appears, had two sons, the 
one named Sbah  Kyamooddeen oad the 
other Shab Golam Ghous. Kyamooddeen 
sucgeeded, and he received a further gfent 
of property from the Emperor Shah Alum 
about the year 1762, $. D. He was guc- 
ceeded, by his son Shumgooddeen, who 
received the last grant of the esgme Enfpgyor 
in the,year 1802, A.D. > , i 


Shumsooddeen died without male dase, 
hut leaving a widow celled Kadura, alias 
Babee Asmut, and an infant se 


V ot : 
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named Leotfoonnissa. It appears to have 
been the intention of Shumsooddeen that 
this duughter should be married to his 
cousin's son Kubeerooddeen ; and it is not 
disputed that Shumsooddeen did, before his 
death, nominate and set up this Kubeerood- 
deen and @eclared him to be Swjjada-mu- 
sheen in succession to himself, 


The widow of Shumsooddeen appears to 
have quarrelled with Kubeerooddeen.* She 
Broke off the marriage between Kubeerood- 
deen and her daughter, whom she acoord- 
ingly married to some body else; and she 
retained for some time the property of the 
khankah aed resisted Kubeerooddeen’s 


attempt to recover possession, and he was, 


obliged to enter upon a protracted litigation 
which went up to the Privy Council, but 
ultimately he recovered and held the pro- 
perty during the whole period ef his life 
which lasted nbout half & century. He died 
in the year 1869, and before his death he 
appears to have made choice, having no gon 
of his own, of the present defendant, Mo- 
hiooddeen, who was one of the sons of his 
own next brother. He communicated to the 
Government his wish that Mohioodde8n 
should succeed, and he left him in possession. 


Lootfoonnissa, the daughter of Shumsood- 
deen, ae previously mentioned, was married 
according to her mother's designs, and she 
had a son, Shah Fyaxooddeen Alhmud. and 
a daughter named Bibee Kurmun. Fyas- 
ooddeen, during his lifetime, made some 
faint attempts to estnblish a claim to the 
office of Suwjjada-nusheen, but never went 
eo far as to bring a regular civil suit, The 
present defendant is the gon of Bibee Kur- 
mun, his sister, and he claims now to be en- 
titled as the lineal descendant, although in 
the female line, of Shumsooddeen. 


Now there is one point in this pedigree 
which is of considerable importance, and 
which, af it had been decided, would have 
- greatly simplified the decision which we 
have to give. If it were admitted, or 
proved, «that Shurfooddeen, the immedinte 
ancestor of Kubeerooddeen, had been the 
son 8f a second son of Shah Kubeer Dw- 
vesh, it would then be manifest that the de- 
fendgnt is a desceudan@ in the male fine of 
the origiual founder, whereas the plaintiff 
nowebéfore uawould have been no descend- 
ant st all in the male line, but removed by 
two females from the line of the original 
founder. The plaintiff hts laid, therefore, 


considera8le stress upon the two grants given | descendant in the fetoale line. : 


jo 
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in the time of Kyamooddeengand Shumsood- 
deen. It seems to ‘have been, supposed that 
these two grants in some way limited the 
enjoyment and descent of the property to 


the descendants of these two persons, [eya- 
è e 


mooddeen and Shumsooddeen. 


Now itis olear that the plaintiff claims 
the whole of this property in virtue of bis 
right to the offloe of Svjjada-nusheen ; that 
the property cannot be looked upon in any 
other point of view, and was not regarded 
in the plointin any other point of view, 
thon as being annexed to the office of Quy- 
jada-nusheen. He, in fact, alleges himself 
to be entitled to that office, and it is as 
claimant to that office that he asks for a de- 
cree. I conceive, therefore, that the pro- 
perties acquired under the later grants were 
not conferred under any restrictions as to 
descent so as to confine them to the line of 
those two grantees, but merely as an incre- 
ment on the original grant, 


Consequently, the circumstance that these 
grants were made in the time of Kyamood- 
deen or Shumsooddeen makes no difference 
whatever as to the line in which this office 
had to descend. Therefore, if the descent 
of the defendant in the male line from Shah 
Kubeer Durvesh was clearly wade out, I 
think there could bet question ns to hia 
right to hold this office in preference to the 
plaintiff; but even if this be not so, it may 
be snid, I think, that in default of the male 
issue of Khuleeloollah the line of his daughter 
who married Golam Shurfooddeen was sub- 
stituted for the line of the original founder ; 
and, if so, we have again the fact that the 
defendant is a,diiect mule descendant ef 
that line, and that the plaintiff is not so, 
but is removed by two female descents, both 
his father and his grand-father having be- 
longed to an entirely different family. 


The Mahomedan law appears to require 
that offices of this kind should descend to 


persons in the male line, and to regard thosa» 


who are descended from females us not be- 
longing to the family of the foufder, but 
strangers. The plaintiff has not brought to onr 
notice any rule of Mahomedan law by which, 
when an office like thatof Sujjada-musAeen 
has been once divertedefor what inust be 
held to be sufficient cause from a particular 
line of descent, it is liable to be again wrest- 
ed from that Mue and brought back into the 
line ae previouse holder, when the person 
claiming under that previous holder fs a 
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There seems¥o be, therefore, no rule of 
Mihomedan law,—at any rate, none such has 
been made out, —upon which we ought to give 
this property to the plaintiff; and it seems 
«to ofp that any such decision which would 
bave the effect of divesting the defendant, 
who is oonfessedly a descendant in the male 
ling from, at least, some of the holders of 
this office, in order tq confer it upon a per- 
eon who is not a descendant, even primarily, 
in the female line, but is removed by two 
steps from the line of the founder, would be 
entirely contrary to the spirit of Mahome- 
dan law ; and any such olaim is still leas to 
be regarded with favor when the office and 
property have been held for & period of more 
than half a century in the line in which they 
now are. 


Ithink, therefore, that the plaintiff has 
made out really no case. Even without its 
being ascertained who the father of Golam 
Sbhurfooddeen was, the osse is so clear in 
favor of the defendant that we are not called 
upon to go further, bnt ought to dismiss 
this suit, Acoordingly, both the plaintiff's 
suit and this appeal are dismissed . with 
costs. 


Macpherson, J.—I concur. 





The 8rd August 1871. 
Preseni: 


The Hon’ble L. S. Jackson and A. G. 
Macpherson, Judges. 


a 

Doouments — Certified copies — Hvi- 

dence—Section 170, Civil Procedure 
Code. 


Caso No. 487 of 1871. 


Special Appeal from a decision passed by 
the Judg of West Burdwan, dated the 
7th February 1871, reversing a decision 
of the Moonsiff of Kotulpore, dated the 
Tth December 1870. 


e e 
Tara Chand Banerjee (Plaintiff) Appellant, 
4 


versus T : 


Boiggub Ohpru Bhudro and others (Defend- 
e ants) Respondents. 
. L] 
° e 


e. 
Mr. W. A. Montriou for Appellant. 
The Advocate General for Respondents. 
e e 


In a suit by the putrbedar for rent due under a dur- 
putnee, defendant was summoned to produce the dur- 
putnes pottah 4nd & ah which he had 
on a former occasion a different suit, On his re- 


that they were lost, plainitff put in a oerti- 
À ny bynamah, obtained 


ed copy of the 
Registrar of Deeds, 


Hsp that as sa rb ia failed to produce 
bynamah or to prove that ft was out of his power to do 
so, the Judge might have passed E reU LS 

the de- 
pat 


from the offioe of the | 


at anoo under Section 170 Act VIII of 1859. 
fendant gave no clear evidence to rebut the bynamah 

in by the plaintiff, the oopy of the bynamah was good 
evidence in support of the plaintiff's case, 


Jackson, J—TuHe only question in this 
case is whether the plaintif made out the 
allegation with whioh he started, namely, 
that the réht due on account of the dur- 
putnee from the defendants was 641 rupees, 
and not 841 rupees, as alleged by the 
defendants, 


The plaintiff, it appears, purchased the 
rior tenure, the putnee, from the Official 
ignee, aud did not reoeive after his pur- 

chase the usual doouments of title. Ha 
had to establish his right as putneedar after 
protracted litigation against the defendants, 
and now sues to recover the rent of the 
dur-putnee. 


He applied to the Court to summon the 
defendants to produce the dur-putnee pottah 
and bynamah which the defendant had pro- 
duced on a former occasion in a different 
suit. The defendants gave no proof of the 
loss of those documenta, but put in a petition 
stating that the documents had been lost by 
the occurrence of a dacoity in their premises. 
Thereupon, the plaintiff put in à certified 
copy of the bynamah which was obtained 
from the offloe of the Registrar of Deeds. 


Upon that copy, which the Moonstff oon- 
sidered not to be rebutted or displaced by 
any evidence on the part of the defendant, 
a decree was given for the plaintiff for rent 
at the rate of 641 rupees. d 


eThis decision coming in appeal befor$ the 
Judge, he starte with setting out the facts 
in a'manner which Would lead one tohkup- 
pose ebat he was about to give judgment in 
favor of the plaintiff, but thôn’ he conclades 
with these words. “Tdo not think that 
“plaintiffs suit ean be decreed upon the 
“mere recital in* Another doeument; when 
“it appears that he might have? obtained 
e . -j e 
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‘r proof of the amount of rent by summoning 
* «the former putneedar or his Gomastab as 
“a witness and calling upon them to pro- 
“ duoe collection papers, £o. There is uo 
“doubt that plaintiff has not fully proved 
* hia case, and it is a dangerous doctrine to 
“lay down that if defendants do not produce 
“their documents, which, be it remembered, 
* may possibly have been lost, the plaintiff's 
“elaith is to be decreed 
“ Plaintiff hos negleoted to avail himself of 
* proof which apparently was obtainable.” 
We are somewhat embarrassed in dealing 
with this decision of the Judge, because 
on reading the judgment curmorily it may 
be eaid that in one point of view «ho decision 
deals with question of fact the Judge baving 
considered the mode in which the plaintiff 
might have proved his case, and having held 
that the oase was not proved in the best 
way, and showed that he was not satisfied 
of the truth of the plaintiffa allegations ;— 
' but I think on reafling it attentively one 
cannot fail to see an error in principle, aud 
more than one. The Judge says “I do not 
think that plaintifs snit ean be decreed 
upon a mere recital in another document” 
when he might have proved it in another 
way. “Now it isnot shown to us that he 
might have obtained proof in any other way. 
It does not appear that there was a putnee- 
dar or Gomastah who might have been sum- 
moned as a witness or called upon to produce 
eglleotion papers The Judge again says 
that she plaintiffs suit cannot be decreed 
inasmuch as he has not produced the best 
evidence that was obtainable. Bat there 
ia no doubt that it oonld have been decreed 
on huch evidence as the plaintiff did produoe. 
The plaintiff, having called upon the defend- 
anf, who presamabfy had in his possession 
the bynamaby from which the rental might 
hava been unqueStionably &scertaimed, to 
prodyce it, it was the business of the defend- 
ant to diave prodaced that document or to 
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have proved tbat it was out of his power .o 
produce it; but hé did neither. In that 
state of things, the Court mjght have given 
jadgmqnt at once against the defendants 
under Section 170 Act VIII of 1459. 
But the Oonrt not having dbne that, I think 
it eannof be donbted that the plaintiff did 
give what was good and sufficient evidence 
of the contents of the bynamah by produc- 
ing the authenticated copy from the Registry 
office. The parties do not seem to have 
questioned the sufficiency and accuracy of 
that copy :it was probably put in withont 
objection on either side, and must be taken 
to have been ndinitted ne good evidence of 
what the bynamah contained. 


Then the value of this document to the 
plaintiff consists in this, that on a former 
occasion it was put,n by the defendants 
themselves in a suit relating to this very pro- 
perty. They appear to have accepted this 
bynamah with the admission, if erroneous, 
made in it, and never attempted to have it 
corrected. I think it was evidence on 
which the Judge might have gone. It was 
not displaced by the defendant, nud it had 
been dealt with by the Court below as satia- 
factory. In that atate of things, the defend- 
ant having failed to comply with the order 
of the Court *and having given no cMar 
evidence to rebat that pnt in by the plaintiff, 
I think the plaintiff was entitled to the 
judgment of the Court, and that the Judge 


wasin errorin reversing the judgment of - 


the Moonsiff, and that we ought &ocordingly 


to set aside the judgment in appeal and re- . 


store that of the Moonsiff. The gespondent 
must pay the costs of this and of the Lower 
Appellate Court. : 


Maopherson, J.4-I oencur. I think that 
the copy of the bynamah was under the 
clregmatanofs good evidence in support of 
the plaintiff's comme, and that it was sufficient 
evidence so Jong ag it was noterebutted, 
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The4th Aaggat 1871. 


~ Present: 
e. IL 
The*Hou'ble F. B. Kemp aud F. A. Glover, 
Judges. 


Religious feativals—Jurisdiction. 


Application for tke admission of a Special 
Appeal from the decision of the Judge of 
East Burdwan, dated the 1st Marek 1871, 
reversing a decision of the Moonsiff of 


Aosgaon, dated the 81st October 1870, 
In the matter of 
Gossaln Doss Ghoss and others (Plaintiffs) 
Petitioners, 
versus 


Gooroo Doss Chuekesbutty and others (De- 
fendants) Opposite Party. 


Baboo Bungshee Dhur Sein for Petitioners. 
No one for Opposite Party. 


A sult for a declaration of aright to receive marks 
of recognition and honor at idolfeadvala, or for da- 
mages from priests for withholding the same, is not 
cagntsabie by a Civil Court, 


Kemp, J.—VWn think that this applicatton 
for the admission of specia &ppes! must be 
rejected. The only point taken in special 


` appeal is thae the Lower Appellate Court 


wes wrong in Jaw in holding that the suit 
would not lle, The pleintiffs brought their 
suit for a declaration of their right to receive, 
at the hands of the Poorolilt of the village- 
idol at oartain festivals, malla and tlok and 
other marks of recognition and honor,-and to 
obtain damages from the ‘priests for with- 


holding these marks of respect ôn three oo- 
-easions in, 12760. The Moogsiff decreed the 


the Poorohit defendants .to 
nd delok, &e., to the plaiatiffe 
` e ` 
oa a E 
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at certain festivals or to pay them fifty rupees 


as compensatio for loss of honor. The 
Judge observes, and we think rightly, that 
a decree of this description is ingspable of 
execution, He flyds that the custom plead- 
ed by the plaintiffs has not bean proved ; 
that it is entirely in the discretion of the 
Poorohits to give or to withbold these marks 
of respect; and that the Court cannot eom- 
pel the priests to comply with the plnintiff's 
demand and to perform involuntarily whaf 
is easentially a voluntary act. The Judge, 
accordingly, reverses ths decision of the 
first Court and dismisses the plaintiffs sult ; 
and in support of his view he, quotes a de- 
olsion reported in the Sudder Decisions of 
1860, page 64. 


We think thatthe Judge ia right. He 
has found asa faot that there is no such 
custom as "pleaded by the plaintiffs; and 
that they have not been injured in caste, 
nor have their privileges and rights been in 
any way invaded. We, therefore, concar 
with him in holding that the suit Ia one 
which is not cognizable by the Civil Court, 
Tks application is rejected. 


The FOth August 1871. 
Present: 


The Hon'ble L. 8. Jackson and A. G, Mac- 
pherson, Judges. 


Limitation —FPregoription —Hlection. 
Oase No. 516 of 1871. 


Special Appeal froma decision passed by 
the Officiating Subordinate Judge of 
Hooghly, dated the 28th January 1871, 
reversing a decision of the Moonsiff 
of Salikha, dated the llth Nocember 
1870. | 


e 
Bajap Buoy Keshub Roy (Defendapt) 
Appeilant, , > 


. versus® 


U Qhhoy Churn GHose (Plaintif ) Respond; 
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‘Mr. RÌ E. Twidale and Baboo Nil Ma- 
dhub Sein for Appellant. 


Baboos* Unnoda Pershad Ranerjee and 
Bhowguee Churn Dutt for Respondent. 


Per Macp hereon, J.—The length of time required in 
a case of prescription prior to Ist July 1871 was at least 
12 years, e 
9 The “Limitation Act, 1871," requires peaceable and 
open enjoyment withoat interruption for 20 years. 

The right asserted in a olaim founded on prescription 
should be strictly and clearly defined, and cannot be 
based on righteswhich are inconsistent, When a party is 
called upon by the Court to elect which branch of a 
double case he will prooeed with, the eleotion must be 
distinct and clear, and such as will bind him and will 
show accurately on, the face of the record the claim (if 
any) which is abandoned. 


Macpherson, J.—In my opinion, the 
decree of the Subordinate Judge is wrong. 


Tbe Subordinate Judge states in his 
judgment that the suit is brought to estab- 
lish aright by prescription to hold what 
he calls a “ floating has,” a Lá: held partly 
on land and partly on water, near. the 
mouth of a certaine kkal which runs into 
the Hooghly. And he finds it proved that 
the plaintiff has held such a hat “fora 
good many years," aud has levied tolls from 
the boatmen and others frequeutiug it, 
‘tunder a privilege which in the legal sense 
of it amouuts to presoription."' 


Bat a finding of thie sort, that a man has 
doue certain acts, or made use of his neigh- 
bour's property in a certain way ‘fora 
good many years,” is quite insufficient as 
a basis of a declaration that the man has 
acquired by prescription a right to do those 
acts or to make that use of his neighbours 
property. There must be a distinct finding 
that it is proved that tne person claiming the 
righteby prescription has, for a certain length 
of time, uninterruptedly exercised eisher 
himse!f or by those throngh whom he claims 
the right which he sets up. ‘Fhe length of 
time requisite under the law in force when 
thf suit was instituted was, iu my opigion, 
atthe lesst 12 years. Aud aocording to 
tiro new “ Limitufiog Act, 1871,” whioh, as 
regards this claes of questions, cage into 
op rion on wie 1st of July last, peaceable 
aud open enjoyment by the person cjaiming 
the right, without interruption and for 
tweity years, hust be proved (Seo Act IX 
"of 187%, Section 27): 
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Moreover, the right asserted must be 
strictly and clearly deflued^ whereas in the 
present case the right asserted by plaiauff 
and established by the deeree of the Sub- 
ordinate Judge is described in the vaguest 
and most ill-defined manner. . ° 


Bat the whole suit has "been wrongly and 
improperly brought. The Moonsff was 
properly justifled in the remarks which he 
made on the mode in which the plaint is 
framed. and I think he would have done 
well to have refused ‘to receive it on his 
fille at all, — 


The plaintiff chose to come into Court 
with a case which was in itself double and 
inconsistent, alleging, Araély, his proprietary 
right in the bank of the khal où mud oppo 
site to whioh the Lås is held ; and secondly, 
hig right by prescription to hold the båt 
there. The defendant claims the site where 
the bAt is held as his property, and denies 
that the plaintiff has auy right by presorip- 
tion or otherwise to hold the bat there. 
Thereupon, the plaintiff, not in truth ex- 
pressly relinquishing or abandoning his 
claims as proprietor, was allowed in the 
lower Courts to omit (as it were) going into 
that part of his case, and to go to trial on a 
naked ill-defined issue as to whether he has 
been in the habit for pany years of holding 
this hát at this place. 


If the plaintiff had put upon record a 
formal and complete abavdoument of all 
olaim as proprietor to the site on which 
the bát is alleged to be held, aud if he had 
accurately -defined and had detailed tha 
limits of the right which. he sought by 
prescription te establish over another man’s 
property, he might properly have teen al- 
lowed to go to trial on the question as to 
prescription. But he ought not to have 
been allowed to proceed at all so lang as 
every thing was left undefined aud uncer- 
tain, and eq long as there was nothing more 
than a quasi relinquishment of the claim of 
proprietary right. 


It is quite clear to me from the proceed- 


ings in the lower Court, add from the mane. 


ner in which the case was conducted for 
the respondent before us, that at, this moe 
ment the plaintiff asserts, and has,no inten- 
tion of ceasing to asserí, a&é/e as proprietor 
to the site of this hêr. If he is really pro- 
pietor, he may be entitled.to a decree as 
suck, but he certainly cannot be entitled to 
a decree declaring a right by prescpiption, 
The two rights arg wholly indonsialent, 
e . 
Ld e. 
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Parties are not entitled to come into 
Court and ask for assistance until they have 
mate up their minds in some degree as to 


what their position is and as to the aseist- 


. ange for which they have a right to ask. 

LAE a plaintiff coming into Court with a 
vague double case is called upon by the 
Court to elect which branoh of his case he 
wil proceed with, the election must be 
distinot and olear and suoh as will bind 
the party electing and will show accurately 
on the face of the record the elaim (if any) 
which is abandoned. 


Go the whole, I have no doubt that the 
decree of the Lower Appellate Coart shoald 
be set aside, and that the plaintifs euit 
ought to be dismissed with costs in all the 
Courts. ; 


Jackson, J.—I entirely concur in the 
decision following the judgment just de- 
_ livered by my learned brother ` Macpherson, 

but I am precluded from adopting that 
judgment entirely in consequence of the 
expressions which it contains in respect of 
the right of presoription as maintaioable in 
the Courts in this country. I desire not to 
commit myself to any expression to the 
effect that a partioular period of 12 years 
has been heretofore necessary in such cases, 
and I am very glad to**biuk that the poiut 
has now been settled by the Legislature. 
At the same time, I think it right to say 
that.an opinion of mine, which, I believe, 
is referred to in the judgment of ‘the 

Court below in^ this onse, and oited asa 
ruling of the High Court dated 18th March 
1869, and which is to be found in XI 
Weekly Reporter, page 286, bas been very 
often quoted and a good deal misapprehend- 
ed. In disposing of that oase, I had the 
advantage of the assistanoe of my learned 
brother Markby, than whom J am sure 
there is no more cantious and careful Judge 
in this or any other Court, and who con- 
curred entirely in the decision of that cage ; 
„agd I think that if the words which are 
used aie en as they stand, they are 
capable of being folly supported. But I 
‘have never held, and do not now affirm, that 
& person could succeed in a suit to establish 
& right of: prescription merely vy giving 
evidence of the use of aecertain right for 
6 or 6 years. 


It is not necessary to say ufore in the 
present case than thatthe case of the plain- 
tiff is qpntradiotory ; that he set up but did 
aot clearly and finally adopt and rely upon 

a e 
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one or other of two wholly different and 


contradictory oanses of action. The pro- 
posed order, therefore, reversing the judg- 
ment of the Court below, is one in which I 
entirely oonour, The jadgment® of the 
Lower Appellate Court will be reversed and 
the plaintiffs suit dismissed with Sostas. 





The 11th August 1871. e 


e 


Present: 


The Hon’ble H. V. Bayley aad Dwarka- 
nath Mitter, Judges. . 


Butwarra—Fosseasion—Onus pro- 
bandi. 


Case No. 644 of 1871. 


Special Appeal froma decision passed by 
the Subordinate Judge of Bkaugulpore, 
dated the 16th January 1871, affirming 
a decision of the Moonsiff of that Dis- 
trict, dated the 5th August 1870. 


Syud Mobaruk Ali (Defendant) Appel- 
lant, 


CATENIS 


Syud Imdad Ali (PlaintHf) Respondent. 
Moonshes Mahomed Yusoof for Appellant, 
Baboo Boodh Sein Singh for Respondent. 


pleindff had given up 
warre was completed : 


d rud dic e panin ta cid ge ong 
Interfered possession awarded to, him 
the Collector. , ] in " 


Mitter, J.— Yum is a suit for the posses- 
sion of certain lands with mesne profits. 
The plaintiff alleges thik the lands in ques 
tion were allotted to his share by a but- 
warra made by the Collestér under the 
provisions of Regulation SIX of 1814, but 
that the defendant who was a sbare-bolder 


in the original estdte refused to give up. 


possession notwithstanding the butw 
* €&€ --': 


d 
a ae TE 


A 


. a fresh decision. 


. 1871) Cieil 

The defendant in his written statement 
admits that the disputed „lands have been 
allotted to the plaintiffs share by the Col- 
lector, but he alleges that he had given up 
possessién of those lands os goon as the 
butwarra was completed,*and that ever since 
that dat#he had nothing whatever to do 
with them. 


Upon this state of the pleadings both the 
lower Courts have given a decree jo the 
eplaintiff for possession with mesne profits, 
and tbe question raised for our decision in 
specialappeal is whether the lower Courts 
have acted rightly in law in throwing the 
entire burdep of proof on the defendant. 


We are of opinion that this question 
ought to be answered in the negntive. 
Section 20 of Reguintion XIX of 1814 
provides that “the determination of the 
* Board of Revenue or Board pof Commir- 
“sioners on the paper of partition shall be 
“flaal, and the Collector on receiving noti- 
“fication tbereof sball put the parties in 
* poasession of their respective estate, and 
"immediately make the necessary entries 
* in the records of bis office.” It is to be 
legally presumed that the Collector whio 
mnde the butwarra observed the provisions 
of this Section and ,that he awnrded pos- 
session of the estate allotted to the plaintiff 
according to those provisions. The plain- 
tiff is seeking in this case to make out that 
the defendant is a wrong-doer, and it is 
for the plaintiff, therefore, to prove that 
the defendant has interfered witb the pos- 
sesaion awarded to him by the Collector, 
and has thereby made himself liable for 
mesne profits, It is not enough for the 
plaintiff to shew that oertain lands were 
allotted to him by the butwarra. He muet 
shew either that the defendant refused to 
give up possession of those lands or that he 
is still enjoying them notwithstanding the 
delivery of possession by the Collector. 


In jhls view, we are obliged to remand 
the case to the Lower Appellate Court for 
The plaintiff will be 
required to prove his caase of action, and 
as thera appears to have been some irre- 
gulerity in the examination of witnesses in 
the firat Court, we direct the Lower Aphel- 
late Court to give fnll opporsonity to the 
pafties to produce any evidence they might 
think necessary before the case is" finally 
disposed of. Tha case is to be taken up 
at ofice out of its turn. ° 


i The oosta of this appeal will abide the 
result, ^ 
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The 11th August»J871. 


Present : 


The Hon'ble F. B. Kemp and F. A. Glower, 


Judges. . 


Abatement of rent—Land taken for 
publie purposes—Oompensation, 


Case No. 450 of 1871. 


Special Appeal from a decision passed by 
the Jndge of East Burdwan, dated tke 
3lst December 1870, affirming a decifion 
of the Subordinate Judge of that Dis- 
triot, dated the 29th July 1870. 


Maharajah Dhernj Mnhtab Chand Bahadoor 
(Plaintiff) Appellant, 


CETIS 


Chittro Coomnree Bibee and others (Defend- 
anta) Respondents. 


Baboos Juggadanumd Mookerjee and Chun- 
der Madkub Ghose for Appellant. 


Baboos Hem Chunder Banerjee and 
Bhowanee Churn Dutt for Respondents. 
A claim for rent being & recurring cause of action, a 

tenant is entitled to set up it for any ecc 


year, any right which he had toa deduction or abate- 
ment notwithstanding that he has paid full rent for 
for Railwa and 


several previous yeaa. 

When land is taken evra urposes 
compensaton made, whi ie divid ripa the 
Xenundar and those holdmg under him, any deduction 
of rent claimed from the xemindar must be reckoned 
with referenoe, not to the gross amount of oompensat 
but to the proportion which passed into his hands. 

Kemp, J.—Ta18 was a suit for the rdto- 
very of reut for the year 1276. The defend- 
ant raised certain objections, namely, sé, 


t-di 


that 33 beegaus 18 cottahs and a fraction . 


bad been token for Railway purposes, and 
therefore that he is entitled to an abatoment 
on the jummah to the extent of 56 rupees 
4 annas; that as the plaintiff, the Rajah, 
had got a share in the amount ef compensa, 
tion received from the Railway Company, 
therefore the said 56 rupees 4 annas ought 
to be deducted from the claim. 


The first Court held that as the lands have 
been taken for Railway purposes, there could 
be no doubt that every body must admit that 
the right to receiverent is inherent in the 
lend, and if*there is no land the right to re- 
celvé rent onn ng longer exist; that in this 
suit, the plaintiff cannot deny that thegquan- 
tity of land alleged by the defendant bas 

eo o i . 


, e 
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bach taken sway for Railway purposes ; that | mokuirureeder, end the FroL , aad whe cence takou away for Railway purposes ; that 
the plaintiff did* not say thot he had not 
received the fall valge of his lauds, and 
therefore.it must be held that hia right to 
receive rent has become exinot with refer- 
pnof«o the 88 beegnhs 18 oottabs. 


The Judge, in æ very short decision, says 
(hat two grounds of objection tothe order 
of (he lower Court were urged ia appeal; 
let, that a remission cannot be granted ín a 
suit for arrears of rent; and 2nd, that the 
remission granted ia out of proportion to 
the mokurruree jummah., 


With regard to the first objection, the 
Judge held that a deduction may be made 
in a suit for arrears of rent in oonseqnonos 
of & diminution in the area of the lend by 
dilavion or otherwise, and that the defendant 
wae justified in urging his plea and asking 
for a dedustion on acscunt of the land taken 
from his tenure for the Railway under the 
orders of Government. 


With regard to the second objection, tha 
Judge, without giving any reasons for his 
decision, found that the defendant is fairly 
entitled to the deduction lia olaimed, namely, 
rupees 56-4. He seems to think that béaau se 
that laud was valued in the presence of the 
parties interested, that & more fair way of as- 
certaining its value could not be arrived at. 


. Now, jn appeal, the points takeu nre ; lat, 
that the defendant cannot claim this abate- 
ment inasmuch as he has paid the full rent 
for several years prior to euit; and 2nd, that 
the total amount of 66 rupees 4 annas ought 
rot to have been deducted. 

The firat ground, we think, is wholly uu- 
tenable, There is no doubt thas this is a suit 
for rent for the yeer 1276, and as contended 
by Baboo Hem Chunder Banerjee, a suit for 
rent being a recurring cause of action the 
defendant was entitled to set up against the 
claim for any particular yaar any right whioh 
he bad to » deduction from the amount 
claimed or ta abatemant The frat ground 


wit therefore, pverraled. 


pee 


On the second ground, the pleader for the 


freepondent admits that his olient is not en- 


titled to the wholo 56 rupeos 4 aunas, aud 
wo think «hat in. making this admission he 
has acted*fsirly aud propegly in this matter. 
There can be no doubt.that his client cannot 
be entitled to tbe whole of that amount. 
The laud taken - by the Hallway is 33 bee- 
gahs 18 oottahs, but there age several inter- 
média UH beiween the Rajah and the 

njokurrer ür- 
rot, napely, the j E eedar, the dur- 
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mokurrureedar, aud the ryot ; and the rupees 


54-4 represents the gross rent payable to the e 


dur-mokurrureedar and not the rent payable 
by the defendant, tha mokorrureadar, to the 
Rajah. When this jand was takten for 
Railway purposes, the Government officers 
ascertained the full value of the laffd in this 
way, uamely, the gross rental was taken to 
be 56 rnpees 4 annas, and it was considered 
that twenty times that amount was a fair 
compefantion to be meade for the valae of, 
the land; and & compensation of rupees 
1,125 was acoording!y awarded, Out of this 
the Rojab, the plaintiff, took rupees 759, the 
mokuriureedar rupees 112, and the daur- 
mokurrureedar rupees 248; ahd therefore 
the sum of rupees 769 whioh the Rajah 
received representa the full value to bim of 
the lands taken away for Railway parposes, 
and therefore the mokurrureedar ís entitled 
to an abatement in proportion to rupees 769. 
Baboo Hem Chunder Banerjee says that on 
working ont the sum on this basia whnt he 
is entitled to would be a deduction of rupees 
98-4 ; but be that as it may, we think thet 
the prinoiple upon which Baboo Hem 
Chunder Banerjee contends that tbis deduc- 
cioif ia to be made is a correat principle, 'and 
therefore we hold that the defendant is en- 
titled to a deduction on*his jammah in pros 
portion to the sam of rapeea 769 received 
by the Rajab. 

The decision of the Jadge must be mo- 


difed, and each party will pay their own 
costs of this Court. 


The lith Aogust 1871. 
Present: 


The Howble H. V. Bayley and Dwarka- 
nath Mitter, Judges. 


Settled estates in Assam—Lakhora}- 


Case No. 497 of 1871. 


Special Appeal from a decision passed by 
the Assistant Commissioner of eH 
in Kamroop, dated tha Slet January 1811, 
reversing a decision of ths “aids Pa of 
that District, dated m 29th June 1870; 


Jullow Burma Patwaree (Plain tit) AppeNage 
: versus : 2 
Madbob Ram Atsi Boorha Bhukni (De. 
fendant) Respondent, — * 
7 
b e* 


.4871.] - Civil 


me 


I e 
Baboo Motes Lall Mooksjjee for Appellant. 
No one for Respondent. 


. 

Whatever might have been kis position under former 
Governmepts, a lakherajdar in Assam fs entitled to 
mansge his lands in any manner he pleases consistently 
with existing Regulations, and, es holder of a resumed 
grant which has been settled with him, to eject a 

tenant who has no right of oooupancy or leafe of any 
* lind. 


Mitter, J.— We thiuk the judgment of 


the Lower Appellate Court in this case 
ought to beereversed. It is not at all neces- 
sary for us to follow the lower Courts into 
a discussion as to the precise nature of the 
peouliar rights enjoyed by Jakherajdars 
in Assam. It is sufficient to observe that 
the defendant is not one of the old Paiks 
referred to by the Assistant Commissioner 

in his judgment, and that he has not been 
- able to make out any right of ocoupanoy 
under the laws tn force. 


The issue as to the custom prevailing in 
that oonntry has not also been properly 
decided by the Assistant Commissioner. 
He admits that the evidence taken in re- 
gard to this iskue is"in favor of the conten- 
tion raised by the special appellant, but he 
goes on to draw inferences from certain 
books referred to in his decision relating to 
the state of things in existence under the 
Assam Rajahs. We do not, however, find 
that he has been able to mnke out the 
position contended for by him, viz., that the 
holder of a resumed lakheroj grant which 
hag been settled with bim by the Govern- 
ment at half jumma is nat entitled to eject 
a tennut whose ocoupation does not extend 


over a period (as is shewn iu this onse) of 


more than five years, and who has no lease 
of any kind to support his title. Whatever 
hight have been the position of the lak- 
beraplar under the ancient Governments 
ofthe country, it is quite clear that he is 
now entitled to manage his lands in any 
manner he plenses consistently with the 
existing Regulations. 


“act X of 1859 has been extended to 
Assom, and there is nothing in tha provi- 
ens of that Act or®f any other Regulation 
by which the judgment of the Lower Ap- 
peilate Court °can be supported. 


We reverse the decision of the Absistant 

Commissioner pnd restore that of the Court 

.of first, Instance. The plaintiff will geta 
qetree, with all the costs of this litigation. 


a” a *$ é 
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The 14th August 1871. é 
Present : e —" 


The Hon'ble A. G. Matpherson and W. 
Ainslie, Judges. . 


Bank of Hongal—Loans—Debts—Se- 
ourity of landed property -Sale of 
deposited title-deeda. g 


Case No. 87 of 1871. 


Regular Appeal from a dectsion passed by 
the Reoorder of Rangoon, dated the 4th 
January 1871. 


Ebrahim Azeem (Defendant) Appellant, 
versus 


William Dickson Cruickshank, Agent of the 
Bank of Bengal at Rangoon (Plaintiff) 
Respondent. 


Mr. T. D. Ingram and Toolsee Doss Seal 
for Appellant. 


. e 
The Advocate General and Mr. H. C. Ma- 
rindin for Respondeut. 


The provision of law (Beotion 80 Ast IV of 1862) 
which forbids the- Bank of Bengal making a loan or 
advanoe on the security of immoreakle property, is not 
intended merely to regulate its affgirs as amo 
Shareholders and Directors: it 1s not xtra sires for th 
Bank to take the security of imm. veable property as 
a protection against loss for a debt already inourred 
and due 







i (4 


A written authority*given®to the Bank by a debtor 
to sell his Immoveable property of which the title-deeds 
are in deposit, with it, and to apply the proceeds to- 
warda payment of his liabilities, oreates an equitabie 
lien upon that property, even if the ciréumstances 
under which the deposjt was originaly made Vanderod 
the transactions ultra odres of the Bank. ° ° 

2 , è 
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The following order wgs passed by the 
Court on the 2nd August 1871 :— 


. herson, J.—Br the 4th Section of 
‘Act IV of 1862, for regulating the Bank of 
Bengal, the Bank is competent to acquire 
and hold any description of property what- 
evet, and to transfer and convey the same. 
Sections 27, 28, and 29 describe what the 
general nature of the Bank's business is to 
be, Section 27 giving the Bank power to 
sell property and securities deposited in the 
Bark as security for loans and not redeem- 
ed, or property or securities recovered by 
the Bauk in satisfaction of debts and claims 

Section 80 enacts that the Bank shall ‘not 
make any loan or advance on mortgage or in 
any other “manner on the secuilty of any 
* Jand, hogses, or immovenble property or 
* the title-deed relating thereto.” 


The object of the present suit, in which 
the Bank of Bengal was the plaintiff, is to 
enforce an equitable mortgage, which is in 
the ploint stated to have been given to the 
Bank on the 7th of June 1869 to secure a 
debt. The main question to be decided is 
whether the Bank of Bengal, not having 
power to make any loan or advance on 
mortgage or on the seearity of any immove- 
able property or the title-deed relating 
thereto, has the power to take security of 
this nature for any debt actually already 
acorued due, 


The equitsble mortgage relied on was 
given by one Moolla Ahmed. On the 14th 
of March 1870, the appellant (defendant in 
the Court below) purchased the Tight title 
and interest of Moolla Ahmed in the pro- 
perty, the subject of the mortgage, at a salo 
in execution of a decree against Moolla 
Ahmed, the property having been attached 
under that decree on the 5th of February 
1870. : 





The appellant purchased with notice of 
the mortgage or lien claimed by the Bank ; 
but he claims to hold the property free from 
any such lien, on the ground that the Bank 
“acted wltra vires in taking such security, 
and that'it is therefgre werthless as against 
him. 


It was argued for the Bank that whether 
the taking such security was ultra vires or 
not, the-appellant cannot sof up that defence, 
the provision’ of the Apt being intended 
merely *for the regulatien of the affairs of 


z e 


the Bank as amongst the Shareholdets, or as 
between them and*the Directors. But this 
is not so ; and the contrary was decided by 
the Privy Counoll in tke National Hank of 
Axstralasia versus Cherry (III L. R. P. C., 
299), a case which in very many, respects 
resembles the case now before us. We have 
no doubt that if the taking of this security 
was «lira vires as being forbidden by Bee- 
tion 30, the appellant has a good defence 
and is entitled to our judgment, 


But if'the security was given to secure 
a debt already inourred and due, we do not 
think that the taking it was pa vires. 
It is one thing to say that the Bank shall 
not make & business of lending money on 
mortgage of land and the like, and another 
thing to any that money being actually due 
and owing to the Bank, the Bank shall not 
take the seodrity of land or other immove- 
able property, or any other kind of good 
security not expressly prohibited, with $ 
view to its own protection. The original 
lending of money on the security of immove- 
able property is quite a different thing (and 
affegta the general position and business of 
a Bank quite differently) from taking such 
security for a debt due. The forbidding the 
entering into loan ¢fansactions on the 
strength of such security, does not appear 
to us necessarily to include a prohibition 
against taking such security as a protection 
against loss in respect of a debt due: and, 
in the absence of any express prohibition, 
we do not see why we should infer an inten- 
tlon to impose it, when very possibly, not 
to say probably, it was never intended that 
it should be either expressed or implied. 
Primá facie, a debt having been actually 
incurred, it appears to us to be clear gain to 
the oreditor to get any security for it, 
whether by way of mortgage or otherwise ; 
and we think that the taking of such seou- 
rity bonk fide, is within the general scope 
of the business of the Bank of Bengal, as 
it is not expressly dealared not to be so. 


We proceed to consider whether what o6- 
curred on the 7th of June 1869 constituted 
a gpving on that date by Moolla Ahmede to 
the Bank, of an equitable mortgage or lien 
ou this‘property, by wayyof security for 2 debt 
then dye from him to the Bapk, for that™is 
the case stated in the plaint snd relied Jon 
beforesus by the Advoaate General who 
appeared for the respondents. DEF 


The circumstances are somewhat pgcaliar:. 
and the evidence as to the details of what 
; 
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occurred’ is remarkably meagre. There is 
nó doubt that on the 7th*of June 1869, the 
title-deeds in question were in deposit in the 
Bank, agd had been so for some considerable 
time. Bat we have no precise information 
as to hoy, or when, or x. they came to 
be in deposit there, Mr. Cruickshank, the 
manager of the branch of the Bank of Bengal 
in Rangoon, says that he took charge of his 
office on the lst of April 1869, and that the 
«itle-deeds were then in deposit: he cannot 
say when they were so deposited, but they 
bad been in the Bank more than a year: 
they had been deposited to secure certain 
bills on which Moolla Ahmed was liable. 
‘‘'The deeds were deposited after the bills 
í had been disoounted ; but:I cannot say 
* whether the bills were due at this time. 
** There was perhaps a sum of rupees 40,000 
“ due by Moolla Ahmed to the Dank at the 
“ time, The whole was not covered by the 
(t bills.” Mr. Pascal, the Assistant Ac- 
eountant of the Bank, deposea that on the 
$1st August 1868 Moolla Ahmed owed the 
Bank rupees 47,800 ; on the 80th Beptem- 
ber 1868, he owed rupees 46,800; and on 
the 7th of June 1869, rupees 41,000, éhe 
whole amount on each occasion being the 
balanoe of overdue bills. 


In this state of things, the title-deeds 
being as a matter of fact in deposit in the 
Bank, and Moolla Ahmed being indebted to 
the Bank in the sum of rupees 41,100, Moolla 
Ahmed came to the Bank on the 7th of June 
1869, was pressed for payment by Mr. 
Oruickshank, and declared himself unable to 
pay. Weare not told what further passed 
between the parties, save that Mr. Orulok- 
shank wrote a letter addressed to himself 
which Moolla Ahmed signed and delivered 
to him there and then. 

The letter is as follows :— 

* Rangoon, 7th June 1869. 

*« To the Agent, 

* « Bank of Bengal, Hangoon. 

+ Bir, | 

** [ have to request that you will be good 
« enough to sell the under-mentioned pro- 
“u parties (the title-deeds of which are in 
“your hands) either by public auction or 
« Srivate bargain, arÑl apply the proceeds in 
* part paymenteof my lixbilities to thé Bank, 
“oss.” [Herd the details are givon.] “ And 
“ Y hereby bind myself to sign all docdiments 
* necpasary to qonvey the properties to the 
“ purchasers when culled*upon to do so. It 
“ts understood that your right to sue me for 

i 
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* the amount of my liabilities to the Bank, 

* and recover the same from any other pro- 

" perty belonging to me or to arrest my 

í person, shall not be prejudiced in any way 

“by your complying with the abovaere- ===" 
ae quest." [ e 


The title-deeds were not produced 
or re-deposited upon this occasion: but 
they are the title-deeds of the properties 
specified in the letter. The Bank contends 
that whatever may have been the previous 
dealings between them and Moolla Ahmed, 
an equitable mortgage or lien upon these 
properties for a debt then due was created 
by this transaction of the 7th of June. For 
the appellant it is said that no new equit- 
able mortgage or charge was thus created, 
but that a mere authority to sell was given 
with reference to properties the title-deeds 
of which had been depoeited under some 
previous and improved contract. 


We think that the Bank is right in its 
contention, and that whatever tle oircum- 
stances may have been under which the 
title-deeds were originally placed in the 
hands of the Bank, an equitable mortgage or 
lien upon these properties to secare payment 
of the debt then actually due was created 
on the 7th Jone 1870. Aud we think this 
is so, even supposing Reto be the case (which 
it is not shewn to be) that the deposit was 
originally made under circomstances which 
made this transaction one which was wlira 
vires of the Bank. For the decision of the 
Privy Council in the case of the National 
Bank of Australia versus Cherry, already 
referred to, shows that the debt as security 
for which the deposit was made, woyld 
remain and be enforceable against the debtor 
though the security might be worthless even 
ns against the debtor as being security which 
it was ultra vires of the Bank to take ; and 
ihat decision farther shows that in such 
a case the debtor' might subsequently, and 
in a manner so as not to be wlira vires of 
the Bank (it having general power to 
such securities for a debt actually due) make 
a fresh and valid agreement with the Bank 
authorizing the Bank to retain the deeds. 
and promising that they should remain asa 
security for his debt. -> x 


It appears to us that finder whatever oir- 
cumstances the deeds were in the first in- 
stance depoajted, a large debt was due from 
Moola Ahmed on the 7th June 1869, and 
that he did then being pressed for payment, 
make a fresh arrangement by which h? gave 
an equitable mortgage, or lien, upom thesp 
O e 
$ ® 
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pDropettiem as.a4 security for debt-ineurred 
previously ; anditbat that" fresh arrangement 
was binding upon: him, and: is. binding: as 
against; the: appellant whe, purchased with 


"—notio. of; the, claim of: the Bank: and-can 


‘stand’ in no better position thar Moola 
Ahmed himself. ‘Something was said as to 
It Deifig-onIy ‘a caxe'of a genera! Bankers 
lier. But it ir not'acase of general Banker's 
Ver at‘all! Itis'a speciflo' appropriation of 
certain’ properties; the title-deeds of" whiel 

in the hands of the Banker as security 
for a'speciflo débt which Has been incurred, 
andis die and'payablée. © 

Ii was also contended that the letter of 
the 7th June was inadmissible in evidence, 
because not.stamped. Rut it has been re- 
peatedly ruled in this Court (IE B. L. R., 
126 and 286, Ap. Civ., and V' B. L. R., 10 
Appendix)* that the want of a proper.stamp 

not a ground for reversing tlie decision of 
the lower Court when the receiving the do- 
cument without a-stamp does not: affect the 
merits of tho- ease' or jurisdidtion of- the 
Court! To the like'effpct' is‘ the decision of 
Ni W. Provinces High Court(1 Agra; 68). 
The Madras: High: Court; we admit; has 
ruled: differently (I Madras, page 297); 
but we are bound:to follow: the rule adoptéd 
bere. It is therefore, unnecessary for us 
iq express amy' opibidf as<to whether“ the 
document in question: required! any, aud if 
any; wirat'stamp. 

Mr. Ingram for the appellant mentioned, 
but did- not much rely upon tlie fact that on 
the 7th June 1869, the property was under 
attachment. But as that atthchment was 
removed in September 1869, it. left the 
pléintiff'á seourity untouched {éee. the deoi- 
sion of the, Full Bench in Anund Lall Doss’s 
case, II B. L. R., page 49, F. B.) The 
attachnorent under which the appellant claims 
was not made till the 6th. of Fébrnary, 1870: 

We, think the. judgment.of, theiRecorder 
ought, tobe affirmed with costs’ 

We ray remark! that-itiseems: to- us. that 
(am was*sug gested by: the: Advocate General) 
s:deereo forsale would reve been the'better 
deeree:to make-undér the-circumstances, 

. Ordèt passed-on the 14th August 1971. 
Macpherson, J.—' he Advocate General 
moves, on notice to tHe appellant, that the 
dearee which we have madè and signed in 
this appeal’ should be amended? and that 
. [] 
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the: desree of: the lower- Court: should: be 
varied’ hy: ordering’ a asie inateadiofia. forse 
closure. of. the property. mentioned in- the 
plei mt ' "D 
No cause is shown against the applica- 
tión, and T think'tHat'it ought to begranted, 
because, but’for the misapprehension on my 
part; we should Have originally drawn up 
our déoree as Mr. Graham now asks that it 
may Ue drawn up. m R 
As I have saidin my judgment, it.appears 
to-me that.a: sale was the mest natural relief 
to. have granted; In the course of the hear- 
ing: of the appeal, the Atlvogate Genera 
stated: that:le shad a-ground of cross-appeal 
which. he desired. to raise- under, Section 848 
of Act Vilil:of:1859, adding that: the plaint- 
iff: bad originally: sought & saleand-not & 
foreclosure... If'I had understoodKas it, ap- 
pears tliat: Mfr.. Justioe Ainslie did) that, Mr; 
Grahamintended: formally to ask us; and 
did ia, fact ask us, to decree a. sale, I should 
certainly -have.saq-ordered'it: AnI now find 
that: I: misunderstood him, it was by: a mise 
take on my part that.the deoree below. was 
sinypl$- sfürmed, Therefore I think the de: 
cree should: be now, varied; and.tlrat a sale 
after three months should be:decreed in: lieg 
of foreclosure. It will, be altered accord- 


ingly, 
Atnslie, J:—I concur in varying the de- 
creo as proposed: 





Tha 15th August, 1871, 
Present :, 


e Hon'blé H. V. Bayley, and Dwarkanath 
Mitter, Judges. 


Section 16. Ron VIII (B: 0.) 1865 
EK hod-khast ryotsa.. : 


Case No. 222 of 1871: 


Special Appeal from a decision passediby 
the, Judge of West Burdwan, dated tke 
22nd February 1871, affirming a decifon 
of'the Subordinate Judge of that District, 
datéd the 8th November 1870. ° 

~ 


Kidbntee Debee (Plaintiff) Appellant, 
T. versu). P 


e 


è e? . e '4 


Rulings: [ Vol. AVL i 


Hirdoy Nath Durréepa (Deffndsno) Respond: 
; enti, c . 
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“the person who created i, his representa- 
„|“ tivas or assignees. ‘Provided that nothing 
“herein contained shall be held to entitle 
“the purchaser to. ject ‘khod-khast ryots 
'* or resident and hereditary cultiva DO 
"to pancel bond fide engagements® madè 
ith wach dlass df ryots or cultivators 
‘aforesaid by the late (ingumhent of the 
"t under-tenure, or his representatives, eeept 
‘Cit be proved -in-a regülar suit, ‘to ‘He 
'“ brought by such purchaser for the DEF 
i 4 i|" ment of his pans, that;a higher. cent pmo 
Vini. “khad khase Tyo? we ded. Mert, moning T | have ws a time such 
sident-and hereditary cultivators.” .| * engagements "were ‘contracted-by bis prete- 
e ‘\'**oessor. Nothingcintthia epi shall she 
i '* held to apply to the purchase of a tenure 
Raylay,J.— Wa think this special appeal e by the AAE holder.. therent through 
must be d with costs. „hu whose default the ‘tenure was brought to 
166 male.” 


* 
:Baboo -Bama<Churn Hanerjee for Ap- 


Baboo Umbika Churn Bose for Respondent. 


The object of Section 16 Act VILI (B. C.) 1865 ls to 

protect, not merely any one clasa of tenanty but the 
e 

lense-holder of the particular ‘(land | leaddd y ihe expres 


Whe plaintiff.ened for ;deelagation«of tile 
and. posseaejon :of cerdaln lands sby virtue of 
a mokururee pottah :qbtained by shim „from 
fhe dur-putneedar ,Secka Bum -Panerjee, 
datei the 6sh-Kartiok1275,.B. iS. [he plain- 
tiff alleged that a suit was instituted against 
the dur-putneedar for arrears of rent; that 
a decree: was,o btained against hima month 
or) two afterwards, in execution .of -whieh 
éhe tenure-was :soll and purchased:by the 
defendant who thas ejected shim (plaintiff) 
from sheübnure. 


The -déferidant’s answer was ‘fiat "he 
mdkururee pott&h set up ‘by ‘the ;plaintiff 
as a collusive document, and :that there was 
no stipulation-in the dur-putnee lease siutho- 
rurnng the dur-putneddar to grant any mo- 
‘kururee lease, 


Bath the lower ‘Courts have dismissed 
the, plaintiff's suit, holding that the alleged 
lease was not a fond fds document, and 
that the plaintiff not being a resident and 
hereditary coltivstor, was not entitled tothe 
P anta Section 16, Aot YILI of 1865 
(B...) 


Now, the terms of Section ,16, arg very 
precise and ate as follows:—' The pur- 
*ehasor. ef an under-jengre.sold nnder.this 
** Aot shall acquire it free of. ran- 
«ces which may have acorued thereon by 
Wany- act of lany \holder-ef -tko sald 'under- 
“comune, this repreqentatives or .aMsigneet, 
*nudeas che right of making auch iocum- 
** brances shall-Have: been «expresely 'wegted 
“‘intthe holdo- by the writen engagement 

"(andes hielt bis under-tenure was orexted 
"erm the subsequent written aushority. of 
à 


Now itis quite olear.from the.above hat 


ithe plaintiff in order to claim the benefit of 
ithe Beetion must prove either that he was a 
'** resident and hereditary cultivator’ of the 


identieal tennre in dispute, which ~t-is not 
proved in this casg, or that the power to 
give tbe pottah was undér‘ah express agree- 
ment when the dur-putnee was created. 
This, it. is; adinitied, is mot the waseihere. 
Under such circumstances, the plaintiff is in : 
no way entitled tq,the protection under 
Bection d6 


-Itis urged that Section 16 only refers to 
the-slam-cf-rydts. ‘We-have-only 'to-dbserve 
that the object of the law is fo protect the 
lease-holder of the particular lands leased 
aod not *«nerely any one -class-of- tenants. 


. The specia? appeal is dismissed with dbets, 


Mauer, J.I amaf the sameapinidn. M'he 
dur-putnee pottah contains no express, propi- 
sion authorising the dur-putneedar to grant 
moknrupee ‘leases, and ths. mokarepes: title 
sat up by the special appellant must there- 
fore fall to the ground under the provisions 
of Section 16 ‘Adt' VELL of 1895 (B. ©) 


The seoond plea raised, vis., that the plai 
tiff, special appellant, is a khod-Ehast ryot, i 
equally-np*eneble. ‘Fe expression “ 
khast ryots’’ as used in Section 16, Act VIII 
of 1865, evidently means “ resident and bere- 
ditary, ciltivators,” and it's clearly proved 


inthis case that the specia] ,appéllant'Ís not 
a ryct of that descrip on, 


“The &pecial appeal must, ‘theréfore® be ‘din 
missed with coste F ° 
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Land Investment Reclamation and Dock 
Company Limited, of the first part, Sadanand 
Bal Krishna, and Manockjee Hustomjee, Esq.» 
Liquidators of the said Company, eof the 
second part, and the Port Canning Land 
Company of the third part, forwarded here- 
with. 


The 16h Augus 1871. 


Present : 


-«-——m D 
The Hon'ble J. P. Norman, Officiating Chis/ 
Justice, and the Hon'ble A. G. Macpher- pistes "— Se 
s e point on whio e decision 6 
son and G. C. Paul, Judges. High Court is requested is as to the stamp , 
to 2 borne by the conveyance from the old 
to the new Company, by which it was agreed, 
among other things, that the Liquidators of 
the old Company should “ transfer and sell 
“ the lands, houses, hereditaments, moveable 
“and immoveable, and all other property, 
' assets, rights, credits, business things in 
“ action, effects, and good will of the Port 
‘Oanning Land Investment Reclamation 
and Dock Gompsuy Limited to the Port 
" Canning Land Company Limited, and should 
“ receive in compensation for such transfer 
* and sale 6,COO shares of rupees 1,000 each 
* fully paid in such last mentioned Gom- 
di pany.” ae 


Mr. Mackenzie, the Collector of Stamps 
in Calcutta, before whom the Solicitors to the 
old Company attended wjih a request that he 
would adjudicate as to the proper stamp re- 

uired, certified under Section 89 of Act 
III of 1869 that in his opinion the instru- 
ment required a stamp ss a oonveyanoe, the 
amount paid being taken to be the par value of 
the shares. Upon thie the memorial herewith 
sont was presented, praying that the Collec- 
tor’s certificate might be revised by declaring 
that the instrument in question did not re- 
quire an a4 valorem stamp, or that in the 
event of the Board not feeling themselves at 
liberty to revise the Collector’s certificate, 
the case might be referred to the High 
Court. 


Having regard to the difference of opinlot 
on the point and to the value at stake,» Mr. 
Money has decided on adopting the latter 
course, In doing so, however, he desirea to 
express his opinion that the Stamp Act of 


Act XVIII. 1869 Scheduler Art. 15— 


Ad valorem duty on conveyances— 
Aule of construction. 


Reference io the High Court by ths Officiat- 
ing Secretary to the Board of Revenue, 
Lower Provinces, dated the 2nd August 
1871. 


The Port Canning Land Company, Limited, 
Petitioners. 


Mr. H. O. Marindin for Petitioners. 


No ad sajorem stamp duty is payable under Act 
XVIII of 1869 upon a conveyance whare the oonsider- 
ation oonalsts of shares in & public Company made 
over to the vendor. 


The word “amount” in Ardole 15 Sohedule 1 of that 
Act signifies the sum total, or amount of money, forming 
the consideration, and the words '* or secured” apply only 
to cases of mortgages and the like, not to am out and out 
OTERO 
“Ifthe express words of an Act do not warrant or 
neoresitate a demand of duty or charge, It is mot com- 
toa Court gf lew to extend such enactment or 
give tbe yords meaning beyond thelr strict and 












signification so as to include any case whidh may 
bly come within the spirit of the enactment, 


[| . . 
Case.—THx circumstances of the case will 
be found folly detailed in the memorial pre- 
sented to the Board of Revenue by the Digeoc- 
tors of the Port Canning Land Company 
Limitedob the 28th ultimo, and in the In- 
deuture gnado between the Port Cenning 








1869 provides for such & case as the present, 
an opinion which is also held by the Adfo- 
cate General of Bengal. 


Under Artlole 15 Scb aule 1 of that A®, 
the stafnp on a conveyance ig regulated by 
the amount paid or secured, In the present 
instance, the amount secured was 60 lkoks 
of rupees, and thqugh this§ was noto be 
paid in money, it was to be prid im aqnauner: 


which .admitted of money being rgelisgd, 


è e? ej 
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supposing the shares, which formed the con- 
sideration, remaiued marketable,—an event 
which must certainly have been oontempla- 
ted ate dhe time the agreement between the 
two Companies was entered into, otherwise 
there weuld have. been no consideration at 
all. , 


The judgments of the High Court were 
delivered as follows:— . 


e LU 

Norman, C. J.— This is a case stated for 
the opinion of the High Court by the Board 
of Revenue of the Lower Provinces under 
the 418t Rection of Act XVIII of 1869. 


The facts of the case are as follows :— 
The Port Canning Land Investment Recla- 
mation and Dock Company Limited was a 
duly registered Company having its capital 
divided into shares. This Company on the 
15th August 1870 passed a resolution that 
it should be wound up voluntarily. On the 
2nd August 1870, the Port Canning Land 
Company Limited was duly registered as & 
Joint Stock Company. In the course of the 
liquidation and winding up of the Port'Cgn- 
ning Land Investment Reclamation and 
Dock Company Limited, an agreement was 
made that the entife property of the Port 
Canning Land Investment Reclamation and 
Dock Company Limited should be sold, and 
transferred to the Port Canning Land Com- 
pany Limited in consideration of six thou- 
sand 1,000 rupees shares in the latter 
Company. A conveyance was accordingly 
drawn up by which the first named Company, 
which I will call the old Company, purport- 
ed to sell and convey to the second Company. 
which I will call the new Company, all the 
properties and effects of the old Company, 
in consideration of the new Company's hav- 
ing made over to the Liquidators of the old 
Company these six thousand shares of 1,000 

each folly paid up, the recelpt 
whereof the Liquidators did thereby admit 
and acknowledge. 


The Collector of Stamps in Oalcutta was 
of opinion that this instrument ought to be 
stamped as a conveyanoe under Act XVIII 
of 1869, the amount paid or secured within 
tha meaning of Clausg 15, Schedule I? being 
taifén to be the par value of the sbareg. 


Jt petition was nted to the Board of 
Hevenue on be of the Port C&oning 
Laud.Company, Gimited, praying for a decla- 
ration that-the iustrument did not require 
to be stgmpedfwith an ad valorem stamp „as 


é 
be a th e 










proposed by ‘the Collector. The Board 
of Revenue desired to express their 
opinion, in submitting the case to this 
Court, ‘that the amount secured was 60 
“lacks of rupees, and though this = ' 
“was not to be paid in money, it was to be 

* paid in a manner which admitted of money 
‘being realixed, supposing the shares which 
** formed the consideration remained marKet- 
“ able,—an event which must certainly have 
* been contemplated at the time the agree- 
“ment between the two Companies was 
“ entered into.” 


The Board of Revenue is not represented 
before us. But Mr. Marindin has appeared 
on behalf of the Port Canning Land Com- 
pany Limited. 


The question as to the liability ofthe 
conveyance to a stamp as upon a value of 
60 lacks depends on the construction to be 
put upon the words of the loth Clause of 
Schedule I, ‘‘ Conveyance—when the 
amount paid or secured does not exoeed 
rupees 50." Now, imoonstruing that Clause 
I think it necessary to bear in mind the rule 
which is always to be applied in eon- 
struing Acts of the Legislature which impose 
a tnx, namely, that a duty or tax cannot be 
imposed except by clear and distinot words, 
and that the Acts which impose a tax or 
charge upon the subject cannot be extended 
by implication. If the express words of the 
enactment do not warrant or necessitate a 
demand of duty or charge, it 1s not compe- 
tent to a Court of law in oonstruing such 
enactment to extend it or to give the words 
a meaning beyond their strict and literal. 
signification, soas to include any case whith 
may reasonably come within the spirit of 
the enactment. This rule is laid down in a 
case cited by Mr. Marindin, reported in 6th 
Exchequer Reports, pages 464-479 ;—The 
Marquis of Chandos versus The Oommis- 
sioner of Inland Revenue, 


Now, it appears to me thas the word 
* when the amount paid or secured ‘exceeds 
60 rupees but does not exceed 100 rupees,” 
with a progressive duty for any, amount be- 


yond that sum, apply simply to mgn aid. 
or secured. The word “value” is Roc found 


there, The word '*amofint" I understand to 
have a sense distinct from that of ** value.” 
The word “amount” as defined in Johnson's 
Dictionary is ‘‘ the sum total, the result of 
several sums or* quantities accumulated.” 
In the Clause in question I understand it to 


signify tha sum (ial or amount of money 


«lt 
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formiug:the consideration, .I do not think 
that we should ‘be at ‘liberty to alter and 
` extend the-operation.of that: Olanse by oon- 
siruing the word ‘f‘amount” as *' value." 
ear:that.a ahare:in a -publio Gompany 
does not -vaat in the owner any .deflnite 

‘or proportion .either .of ithe money 
ea the property of that ‘Company. A 
share ‘in an incorporated .or registered 
Joint Stock :Oompany :peprosents a -oertain 
right«andiinterest tin sthe (Company-—a right 
to eall -npon the «artificial :or ‘incorperated 
person constituting the COompany for an 
socbunt—a right against the other shere- 
bolders to have the money and property 
of the:Company applied in accordanoe with, 
and not otherwise than'in accordance with, 
the terms of the articles of association or 
charter -nf inaorporation,---and.a right to a 
definite share ,or.aliquot part.of the profits 
when ascertained. But it'dogs nat entifle 
“the proprietor to take and appropriate to bis 
own use or for his own purposes any portion 
ofthatland and money of the, Company. The 
fact that the shares, in the present p456, are 
piled 3,900 .rnpegs shares does not make 
them securities for a thogsapd,rnpees. They 
are merely ;alignot pr- fractional shares in 
the capital of „the, Company ; such capital 
qonsigting of an aggregate which is.sgpposed 
to he represented BY a certain amount of 

. alhe money. denomination represents 
marely the megsgrp.of a,share-holder’s, lia- 
bility. The valoe of his interest may be 
something widely different. 


WhesKoglish Awt'18.and 14 Viet : Gbap- 
ier.07, while imposing a ‘dqty on -conwey- 
.Alloee where she .purahase -or consideration 
money therein expressed ‘does not .exoeed 
3A oenizin.sum, goes onto enact (see ‘Sche- 
duie).that:. here such .condideration -shall 
*.oonajst either -wholly or ,in part sof any 
SS steck or #ecurity, ;the value thereof re- 
* spectively to beaseertalned.as. hereinafter 
* mentioned shall 'also be truly expressed 
‘and set éonth in pe i ridic eds 
# . pan such deed or instrument ; an 
si iiah sidus shali bo deemad: and taken. to 
bethe .purphase or consideration money 
Jer part .of the .purqhase or consideration 
*'money, -aż ‘the case may ibe, in «espeet 
AS whereof the ad%alorsm duty shall be 
“charged ee aforesaid. And where the 
¥qonsideration or.any ‘part. of ,the consider- 
“* ation shallibe.any stoek in any of the pub- 
*'iie-fünds,or any Goverment Pebeptnre 
^ or atock,of:4he Bank of England or ‘Bank 
V* of dfeland or any. re.or afock, of 


B10. 
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“any Coi poration, Company, Society or per- 
“ sons pr-person fiayable .only at the will.of 
** the, debtor, the said duty.ahall be-caloulgtad 
* (taking the -same Teapeotively, „whether 
“ ponstituting .the, whole or-a,part only of 
** gaoh consideration) according, to the aver- 
“ago selling price thereof respectively on 
“a day or on either of the ten days prece- 
* ding ‘the day of the date df the teed or 
“instrament of-oonweyance, -or’if no sale 
" shall have taken place within such ten® 
“days, then according to the average sell- 
“ing price thereof on the day of the ‘last 
“ preoéding sale.” 


Now the Indian Act XVIII 8f 1869 oon- 
tains -no provision -that the aalus of any 
stock or security shall be deemed ior-taken 
to be the consideration money. onto raprosent 
the consideration ;money. Tt contains no 
provision Whatever for a purchaseiin iex- 
change for a share or shares in &.publio 
Company, nor does it contain any prevision 
for ascertaining the value wf such .share-or 
sharesifor.the -purpose of fixing the: amount 
ofian.ad-valorem stamp duty to be paid. If 
we were:to hold that although the dadian 
Act contains no provision that shares shall 
be ,deemed and taken to .be consideration 
money, ,nevertheless they must be deemed 
and token to represent the consideration 
money, and as such liable £o an ad valorem 
stamp daty-oaleulated as;upon the nominal 
amount of such: shares, sve.ahould.be requir, 
ing this, Company in a case .not provided for 


j by the Aotito pay -an ad salorem ‘stamp 


duty, estimated not -according to the value 
of that which ds given in exchange for the 
land, vss,, £he-real.or present value of. the 
shares, butaccording, šo the nominal:amount 
of the whares, which iis probably three times 
their value, i 


I think it plain that the Act XVIII of 
1869 has not made, any Provision for, an 
vajorem, stamp.dnty where the considera, 
of a conveyance consists of shares in a 
publio Company made over to the vendor, 
and that.being :s0, I most declare 'that, iu 
my opinion, in such & ease no ad valorem 
stamp-duty is peyab]e. ZU 

Macpherson, J.-The -question referred 
ls whether this ins ent requires a.stamp 
as a onvéyanoe, the amount paid 
taken to be the par value of the shares. Š 

I agree in the opinion Want tho inatramant 
does not require any syeh. mp. n 

‘Gan it.be said that '* the amount paid” as 
consideration for.the convey duce, ia the.per . 


e e? o's 
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value of ‘the shares which the sellers (of the 
property conveyed) are te have in the new 
Company ? The deed is a conveyance out and 
out; and under the words of Article 15 of 
Schedule 1 of the Stamp Act, it is ‘the 
amount paid" which alone has to be looked 
to, for the words “or secured" immediately 


following manifestly apply only to easea 
df mortgages and the like, and do not apply: 
to a conveyance owt and owt, whatever. 


«he consideration for such conveyanoe may 
be. "The case before us is not one in which 
property is conveyed or mortgaged in order 
to “secure” any thing: it is a case in 
which property is conveyed out and out, 
the consideration being a certain number 
of shares in a Company. The point is, 
is the property conveyed in consideration of 
an “amount paid,” —and if so, of what 
* amount paid 2” 


e 

It seems to me wholly impossible to say 
thet because a number of shares ofa certain 
nominal value are given as the considera- 
tlon for a conveyance, the amount of the 
nominal value of the shares is “ the amount 
paid.” 
sarily much indication of the real valfie ; 
and in the present instanoe, the real value 
may very poseibly, net to say probably, be 
only a small proportion of the nominal 
valué of the shares. l 


It is in truth impossible to say what is 
** the amount paid” for this conveyance, no 
sum of money being in faot paid or agreed 
or intended to be paid. Sucha case ns the 
one before us has not been provided for in 
Act X VIII of 1869, as it is in the English 
Statute. This being so, and as all stamp 
laws must be construed strictly, I think 
that a stamp, as if “the amount paid or 
secured” were sixty lacs, is not required 
to be paid as ruled by the Collector and 
the Board of Revenue. 


Paul, J.—I ooncur in the answer pro- 
to be given to the question which has 
been submitted, namely, that the deed in 


duestion does not require an ad valorem. 


stamp. 
f consider the present case has been 


omitted from the provisions of Act ,X VIII l 


ofaà869. The word? “amount” in Olause 
15 Sqhedule 1, vf that Aot clearly *means 
emfunt of money, and does not inelade or 
denote such a coypfideration as that etpress- 
ed Ingle a ent entered into between 
the pargleas” amely, fhé old and new 
Company. i l e. 


à" a te e 
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The 21» August 1871. ` 


Present : 


š ‘ ee 
The Hon'ble L. 8. Jackson and A. G£ Ma^» 


pherson, Judges. 
Section 353 Act "VIII. 1859—Bei- 
dence — Benamee conveyance — 
Proof of bona fides. 


Case No. 48 of 187). 


Regylar Appeal from a decision passed by 
the First Subordinate Judge of Shaka- 
bad, dated the 14th December 1870. 


Bebee Zahrah and another (Plaintiffs) 
Appellants, 


versus 


Bhugwan Doss and others (Defendants) 
Respendents. 


The nominal value is never neces- |. 


Mr. C. Gregory for Appellante. 
l l p, 
Üaboos Mohesh Chunder Chowdhry and 
Hem Chunder Banerjee for’ Respond- 
ents. 


to 
udgment upon the material issues of the the evi- 
vee to be held euffielent under Section 858, Civil 
Procedure Code, to enable the Appellate Court to pro- 


question, it is not t for the claimant under Such 
oon ce to give formal of the transactions in- 
amounting simply to what might be expected if 


vol 
the 


Jackson, J.—The subject matter of this 
suit is the proprietary right in a oertain 
mouzah called Hookabeer Turkopoorwa in 
the district of Sbahabaed, to which the plain- 
tiffs claim to be entitled undgr a kobal 
from Ranee Bitchoo Kooer, the wife of 
Rajah called Rajah Ram Prokesh “Singh, o 
the Rajab of Boxer. - 

The plaintiffs allegation was “that this’ 
monzah formerly belonged to the Rajah in 
question, and that the Rajah in the first 
instance created a mokururee thereof which 
he granted fo a person named Kalika Per- 
shad, and thatehe afterwards conyeyed to 
his wife Ranee Bitchoo Kooer, his remain- 
ing rights or the*milliut in this mouzah 

Ae d 
6 e 


athe 
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for her maintenance; that the defendants, 
or some of thé, holdmg decrees agninat 
thë Rajab, caused bis right title and 
interest in this mouszah to be put up for 
enla ; that a claim by way of objection to 

le was put in by Rones Birchoo Kooer, 
242 the plaintiff, Zahrab, then holding 
& mortgage under this Ranes, setting up 
the gift by the Rajah which I have pre- 
viously mentioned, and alleging tliat he had 
po rights whatever left in the mouzah; 
that this claim was thrown out by the 
Moonsiff in the execution proceedings on 
the 31st. July 1869. I: ie alleged that 
Zahrah subsequently got a sale out and out 
of this property from the Ranee, and that 
Mussamut Muhes& Kooer was taken into 
partnership by ber, and that ‘they are oon- 
sequently jointly entitled ; and they bring 
this suit under Section 246 of the Code of 
Civil Procedure to establish their right to 
the mouzah. That is, axtracting what I 
think are the merits of the case from a 
great deal of verbiage in the plaint, the 
real object of the suit. 


The defendants, I may say, generally 
denied the alleged mokornree and the con- 
veyanoe by the Rajah to his wife Ranee 
Bitehoo Kooer, that is, they denied that any 
bond Ade mokururee or conveyance had 
been executed, althod|fh they did not ques- 
tion the formal execution of auch documents: 
they alleged that the Rajah had, notwith- 
standing those documents, retained possee- 
sion and enjoyed the ownership of the pro- 
perty from thattime down to the time of 
sale, and therefore the sale wasa good and 
valid sale; and that the plaintiff's anit ought 
tobe dismissed. ME | 


The Subordinate Judge of Shahabad 
has taken a pecallar view of the alle- 


"> gations and of the issues to be tried. He 


; 


framed several issues——one was, whether 
the law of limitation bars the anit or not; 
and that issue, I may say, referred to a 

rtton of tye relief which the plaintiff 

med to have asked for, namely, the can- 

lation df a certain bond said to have been 
executed by the Rajah, and also for the 
setting aside of a decrea said to have been 
tollusivel obraine! upon that bond. The 
second ifsue was whothet the suit is pre- 
mature or not; and then come the two 
issues on the merits. 


The Subordinate Judge held, undef the 
first iggne, that so much of the suit as re- 


lated to the Chocellation «f the bond and 
. € 


decree was barred by limitation, ‘tnd as t». 
the rest that the suit might prooeed. He e 
then held that the suit is not premsture' ;- 
bat upon the second issue on the „merits, 
namely, “whether the plaintiff's claim for 
“reversal of the ‘aid oosurdaree and sale 
' of the 31st July 1869 is just and adjndg- 
“able, or not," he seems to have been of 
opinion that “the plaintiff's alleged grounda 
“of claim above stated are ipso facto not 
“legal grounds.” He then went on to say—* 
“ Beetion 257 of the Act does not authorise 
* the institution of an original suit to set 
“asido or reverse an  ooswrdaree order, , 
‘but merely to bring n auit for establishing . 
“a right of property or possession thereof, 
‘“‘suob as is not the plaintiff's claim in the 
* present suit.’ Upon the whole, therefore, 
be says—“ I hold that the aforesaid remain- 
“ing claims of plaintiffs (vis., for reversal of 
“ oosurdards order and of judicial sale) being 
“illegal and inadmissible as gronndless must 
“be digmissed." Accordingly he dismissed 
the suit. 


This having been the decision of the 
Court below, it has devolyed upon us to try 
thm cane originally. 


Mr. Gregory for the „appellant contended 
that we ought to remit the onse for a new 
trial under the provisions of Section 361 ; 
but it seems to me that the case is one 
which.we ought to deal with under Section 
858, that is to say, that the evidence on the 
record of the Lower Court being sufficient 
to enable the Appellate Court to pronounce 
a satisfactory judgment, we are bound flnally 
to determine the case; and it seems to me, 
under that Section, that when parties have 
had an opportunity of putting iu such evi- 
dence as they consider sufficient to entitle , 
them to judgment upon the material issues of 
thé ease, we ought then to hold that theevi- 
dence is sufficient to enable us to pronoun 
a satisfactory judgment, Now, Mr. Gre- 


gory contended that his client had” been~, : 


prejudiced by the lower Court having dit, 
posed of thecase upon a preliminary point, 
and I asked him to state what evidence 
had been excluded by the, decision of ghe 
Court helow upon the question of limitation ; 
but he was ouable to specify any evidence 
which had been so excfided. Indeed, afégr - 
laying &efore us the evidences of the plaintiff, - 
Mr. Gregory confended that the evidefiee 


was sueh as to entitle ‘to judgment .. 
We think, therefore, that pye case js in 


sucha condition thet we ouget“%a go onto. . 


determine it upón thé evidend adduoed by 
. » ; e`’! 


e l e* o's 
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the parfies. It remains for us to oonsider 
« whether the plaintiffs have%ufficiently proved 


their case td entitle them to a decree. 


The*object of the suit was to establish 
the plaintifs’ right, anè the necessity for 
establishing that right arose out of an order 
of the Moonsiffs Oourt rejecting a claim 
of the plaintif Zahrah, that elaim being based 
upon the allegation that this plaintiff was, at 
the time of the attachment of this property, 
in possession thereof as her own property 
and not on account of or in trust for any 
other person. 

That being the case, it was not sufficient 
for the plainh merely to give formal proof 
of the transfer and transactions mentioned 
in the plaint ; it was not sufficient to start a 
case and throw it upon the opposite party 
to rebut that case, but it was necessary to go 
the length of proving that thé? title under 
which plaintiff claims was a bond fide genu- 
ine title. 

Now the circumstances before us are that 
the Rajah, being a person much indebted 
(for both parties concur in stating this, and 
also that he was not sorupulous as to ehe 
mode in which he dealt with his property) 
had made a bond fide and honest conveyance 
to his wife for her maintenance. In the cir- 
cumstences of this case, we have nothing to 
do with the alleged mokurruree: the only 
matter before us is whether the Rajah 
really did retain or had transferred to his 
wife, the Ranee, the remaining proprietary 
right in this mouzah, 


Now what evidence is given to, show that 
the Rajah had really transferred his pro- 
prietary right. We have witnesses who ssy 
that the Ranee’s name was put upon the 
village papers; we have persons who say 
that a document conveying the property t» 
her was executed ; we have persons saying 
that the collections were made in her name 
and the money remitted to her; but we have 
‘not a single witness brought forward to show 
that the Ranes ever actually received such 
monies, or what she did with them ; we have 
not a single person who gives a reasonable 
acoeunt of the transaction between the Rajah 
and his wife, or of the cireumstances under 
which the Rajuh copsidered himself under 
th@necessity of, pros dins for her gnninte- 
nan The evidence given for the plaintiff 
is kimply of that fgrmal kind and agounts 
' simply to proof e facts which we should 







expect to fin evidence, if the transnotions 
were of « ee character, It seems to 
me that the sigintion in which the Rajoh found 


s . s = = 
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en d 
himself was precisely the sgrt of situation fa 
which a benamee fransfer would have taken 
place and in which n bond fide as-ignment 
of this property for the support of his wito 
woald not have taken place 


I think, on the whole circumstances $f the 
case, the plaintiffs were far from making ont 
any case on which we could give a decree 
declaring the plaintiffs! right, and conse- 
quently the pleintffe’ suit mas! be dismis-ed, 


This appeal, therefore, 1s dismissed with 
costs. , 


Macpherson, J.—1 also think that the ap- 
peal ought to be dismissed. The main issue 
in the case was whether by the deed of gift, 
dated the 265th June 1864, this property - 
really passed from the Rajah of Burar to his 
wife, Ranee Bitchoo Kooer. Thie issne wns 
expressly fixed in the lower Court, and it ig 
quite clear that the parties did seriously ad- 
dress themselves to it and went fully into 
evidence upon it. That being so, I think 
there is no doubt that we are right in decid- 
ing and are bound to decide the onse our- 
selves. There is really no reason whatever 
for sending the case back to the lower Court 
upon the ground that the parties had nota 
fall opportunity of goiug into evidenoe. 
They had a full opportunity. 

In the circomstancéf of this case, it was 
not sufficient for the plaintiff to give mere 
formnl proof of the property having passed 
to Ranes Bitchoo Kooer, and I think that 
the evidence does not go farther than to 
prove a merely formal transfer to her. 





The 21st August 1871. 
Present : 


The Hon’ble F. B. Kemp and W. Ainslie, 
Judges. 


Stamps—Article 17 Schedule 2 Cours 
Foes’ Act, 1870, 


Case No. 99 of 1871. * 


Regular Appeal from a decision passed by 
the Subordinate Judge of Fuareedpore, 


dated the 5th April 1871. å 
Diuobundhoo Chowdhry (Plaintiff) Ap- 
o pellant, 
e i MTS | 
Roj Mohinee Chowdhrein (D&fendant) Re- 
spondent. * 2? 
e f . 


^ «mu. 
* 
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Baboo Sreemath Doss, for Appellant. 


Baboos Kale Mokun Doss and Grija 
nkur Mojoomdar for Respondent. 


A t to have a summary order sot aside, to have 
a will declared to be genuine, and to be retained in 
posession of the pro erty of the deceased, was held 
to be one fer consequential reef and one not coming 
under Article 17 Scheduls 2 Act VII of 1870. 


Kemp, J.—Tuis appeal turns upon the 
question whether the lower Court was right 


in rejecting the plaint in the suit because it 


was uot sufficivutly stamped. The appeal 
to this Courtis that this auit was sufficiently 


stamped under Clause 8 Article 17 of 


Schedule 2 Aot VII of 1870. That Clause 
is to the following effect :—'' To obtain a 
declaratory decree where no putida 


relief is prayed, the proper fee is 10 rupees.”. 


The smount of property involved in this 
snit is said to bé rupees 46,102. The 
plniniiff states that hia elder brother exequ- 
ted a will ander which his widow, the defen- 
dant Raj Mohinee, was set aside, aud the 
properties in dispute, moveable aud. immor- 
eable, belorging to the estate of the deceased, 
were devi«ed to the plaintiff. His suit is to 
have n summary order of this Court, dated 
the 18th July 1870, set aside ; to have the 
wilfof his late brother deolar&d to be genu- 
ine ; aud to be retained in possession of the 
moveable and immoveable property left by 
his brother. 


t 


There can be no doubt, we think, that a 
nt of thisedescription does contemplate 
d expectethat the Court, will give conse- 
uential relief, It is a onse in which if the 
plaintiff, gets a decree, on application to 
execute that decree ip tha form of retaining 
the plaintiff.io possession may be made and 
process in execution taken out. ,We, there- 
fore, think that the lower Court was right 
in rejestibg tha plaint as improperly stam ped, 
and dismiss the appeal with oosts. ° 








The 22nd August 1871. i 
Present : 


The Hon’ble J. P. Jorman, Officiating Chief 
Justice, aud the Hon'ble Dwgrkausth 
Mitter, Judge. 


Reversioner—Bight f aoti Decla- 
ratory deoreo -Aot EX VIióf 186 0— 
Bes adjudicata. e 
Case No. 58 of 1871. 


ss Appeal from a decision passed by 
udge M 
TtÀ Deoumber 1870 gorehadabash a clei 


$ versus | 


Indro Monee Chowdhrain and others (De- 
fondanta) Respondents. 


Baboo Umbika Churn Banerjee for Appel- 


lant, 


Baboos Sreenath Doss and Bhugobuity 
Churn Ghose for Respopdents. , 


A AE , Who, E to the m ae his mother, 


| 


E vrais eae watt der such as a 

oo has power ^ aright to sue to 

ieu abr cd invalidity of a will eet 

his udioe, purporte to tá Pe wil aot op 

his right and intarnet in the property. 

B eror tA Meus eese y 
urba reps uestro sos r 
af the will in & regular 


Puoi C. J.—lT appeara to, us that 
this Is a very plain case. 


The plaintiff "half a suit alleging that 
his father Gopa! Lall Moulick died on the 
2nd Kartick 1275— which would be in Octo- 
ber 1868—leaving behind bim the plaintif 
Anand Mohan Monliok, Kristo Molh 
Moulick, his sons, and the defendants Bingo 
Nath Moulick, Sree Nath Moulick, Hares, 
Nath Moulick, and Doyaro ‘Nath Mouliek, 
his grandsons as heira ; that ‘Gopal Lall 
Mouliok, his father, executed a will on` the 
18: Ohyet 1261 to the effect that all 
estate beth of Iand ‘and money sbould on his 
death go to the possessiin of Indro Mong 
Chowdbrain, his widow, the another of the 
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Anund Mohun Moulick (Plaintiff) Appellanti ` 


plaintiff for her life, and that after" ier 
death the property shonld go to the heire of 
Gopal Lal Moulick con ably tó, tbe 
terms of that will, * The wil j that, 
on the death of his mother, thaplaintiff who 





. e* 
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was the*third son, of Gopal Lall Moulick | plaintiff has merely & contingent right. On. 
a should inherit, jointly with the other oo-|the contrary, subject to tfe life interest of 
sharers. The plaintiff says that after the his mother, he has a real and vested intefest — 
death of his father, his mother Indro Monee | in remainder such as according to the rulings 
Chowdhtain applied to the Civil Court of| of the highest Court of appeal a Hindoo 
Nuddee, under Act XX VII of 1860, for a} the power of creating (see Rewan P 
certificafS for collecting the asseta due to] versus Radha Bibee, Moore's Indian Ap 
the estate, of her husband ; and she put in| Volume IV, page 187.)* 
two wills, ong of the 9th Magh 1269 and ; 
the other of the 15th Asar 1275, whjeh she Thee Denne so and she want clie 
ea]leged to have been executed by her hus- to have a vesfea interest in remainder on the 
band Copal Lali Mouliek. death of his mother Indro Monee Chow- 
P 2 dhrain, we think that he has a right to sue. 
On the 80th June 1869, the Judge of|toobtain'& declaration that a will set up by 
Nuddea made an. order granting & oertiflcate | his mother and his brothers to his prejudice, 
to Indro Momee. Obowdhrain. and which purports to take away from him 
l altogether his future right and interest in 
the property of his father is invalid and was 
not executed by the alleged testator ; that 
the alleged testator was not in & condition to 
understand, and in fact did not understand 
nor exesute the will; and that such will was 
procured in fraud and collusion on the part 
of his mother and brothers ;—on the same 
principle as a Hindoo heir in expectancy 
being the immediate heir in reversion after 
the death of a widow is entitled to sue to set - 
aside an adoption, or to have it declared that 
a the O»oomotee puttro under which such 
‘ for granting a certiflonte based upon the! adoption was made is invalid and of no avail. 
*! said wills. See IX Weekly Reporter, p. 468, and other 
The Judge of Moorshedabad has dismiss- | 08568 cited in Macphef¥on’s Civil Procedure, 
ed the suit without going into the evidence last edition, page 63. ' 
because, he says, the plaiutiff has on his} And in our opinion, it would be very 
own showing “ merely a contingent right of i 


unfortunate if it were not so. The widow 
‘S inheritance dependent on the death of the! and brothers h t f, rs 
*f.defendant No. 1 (Indro Monee Chow- PUO HO A Nave DUEIORNATOO Tao two willa 


int bli i 
“ dhrain) and he has no right to sue for a n the most public way in which they could 


] have been put forward, namely, by obtainin 

“ deolaratory decree against her in the ab-|, se dese founded upon hen ad if ilie 
“sence of any alienation or waste on her plaintiff now remains quiet they may create 
t pert." or attempt to oreate rights by alienating the 

He says that the plaintiff is not entitled property or portions of it, to the prejudice of 
to.sue to set aside the d oe the plaintiff. 
u the admission contained in the plaint, . : 
ife defendant Indro. Monee Chowdbrain is may live to a timo when el the mienen 
entiffed to a certificate. And, thirdly, be | who could speak to the circumstances under 
says that the suit is barred upder Section 2| which the will was executed hed died; a 
of the Civil Procedure Code because the) at such remota period the plaintiff might fing’ 
question as. to the validity of the wills was | himself unable to prove the case on which 
heard and determined, in the proceedings.| he founds his olaim. 
under Aot XXVII of 1860. e 


th . : e 
On the principal, ground on wifich the On the second question, we think that the 


prayer of the plairmtiff te set aside the certifi- , 
gar ar i we are upable to cate may be treated as immaterial. 


The plaintiff says that the two wills of 
Magh 1269, aud Assar 1275 were not really 
executed 3 t his father was of extreme 
old age suffering from a giddiness of the 
head and mental derangement at the time 
that the wills were alleged to have been 
executed, He said that the two wills were 
got up by fraud by the first defendant, his 
mother, in collusion with other defendants, 
and the suit is therefore brought by the 
plaintiff “for the canoelment of the gaid 
** wills, and for reversal of the order passed, 






Ip the first glace, the will admitted On the tlard question, our opinion is, that 
and , put forwéfd by the plaintiff, while the flecision undgr Aot X X VII of 1860 doen | 
it gives terest te his mother Indro 
Monee Uhowfhrajn, does not show that the tO TWR P.O RES 9 0. 
° e e 
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not in any wey preclude the unsuccessful 
party from contesting the vålidity of the will 


|] a regular evit. 


This point has in fact been determined in 

oases ;—see for instance Mahomed 

A ree llah Khan versus Mussamut Suboora 
Bibee, Weekly Reporter, 1864, page 227. 


For these reasons, the decision of the 
Judge of Moorshedabad must be reversed, 
and the case remanded to him for trial on 
the merits. 


Caste will follow the event. 


The 22nd August 1871. 


Present: 


The Hon'ble H. V. Bayley ond G. C. Paul, 
Judges. 


Enhancement of rent—Jurisdiction— 
Act VIII (B. 0.) 1869. 


Cases Nos. 534 to 586 of 1871. 


Special Appeals from a decision passed by 
the Judge of Hooghly, dated the 14th 
February 1871, affirming a decision of 
the Moonsiff of Sulkea, dated the 28th 
November 1870. 


Brojonath Koondoo Chowdhry and others 
(Plaintiffs) Appellants, 


versus 
A. Stewart (Defendant) Respondent. 


Baboos Kales Prosunno Dutt and Mohen- 
dro Lall Seal for Appellants. 


aboos Sham Lall Mitter and Umurendro 
Natë Chatterjee for Respondent. 


A suit for enhancement of rent on the ground of 
val of the land by reason of the existence 


of a distillery, the said inorgase value not being atiri- 
butable to any of the Vi edi ed in Becton 17 
Act X. of 1859, will not lle under Act VIII (B. C.) af 1869. 


Paul, J.—THESE cases have taken un- 
wsual time in argument, but u faot thera is 
very little to de said in them. The facts 


are shortly these :— pa 


: | E 
THE WEEKLY REPORTÉEP. 


, term ''jote" includes atenur 
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The plaintiff, who is not the orifinal se- 
mindar but the representetive of the original 
zemindar, and has recently come into posses- 
sion of the zemindaree within which the 
lands in dispute nre, situated, has chosen to 
institute this highly speculative suit without 
making due and proper enquiry, and he has 
attempted to support it by false allegations 
and false suggestions. It would be sufficient, 
for the purposes of this judgment, to point 


out those false allegations and false sugges- 9 


tions, and then to dismiss the soit. 


The admitted facts of the case are these :— 
that some time, as far back as the year 
1845-46 or 1847 not preoiself disclosed, 
Messrs. Fergusson and Co. erected a Rum 
Distillery at Bally upon about 8 beegahs of 
land ; that the whole of the 8 beegabs of 
land was surrounded by a wall and consti- 
tuted the house and premises of this Hum 
Distillery ; that continuously from the time 
of its erection down to the institution of this 
suit on the 24th July 1870 during a period 
of 26 years, the defendant in posaessiou, and 
bis predecessors have paida fixed rent of 
rupees 22 a year in respect of the premises 
ocodpied by them as this Rum Manufactory. 
The plaint, however, on its face, seta outa 
atate of facts which by no construction what- 
ever would embrace the particular facts to 
which I have alluded, vtis., that the locality 
in question has been built upon and is now 
occupied by a Rum Distillery. The ‘plaint 
alleges that the defendant by right of a cul- 
tivating jote is in possession of 8 or 4 beegahs 
of land, in respect of which he is in the habit 
of paying at a certain rate per beegah whioh 
is less than the prevsiling rate paid by -the 
same class of tenants, vis., cultivating tenants, 
for lands of a similar desoription and with 
similar advantages in the neighbourhood ; 
and that consequently the plaintiff is entitled 
to enhauce the rent paid by such cultivating 
ryot to the extent of the prevailing ratg, 
vis., from rupees 22 to rupees 276, or aj the 
rate'of rupees 20 per beegah ; and farther 
that the lands held by the defendant as cul-, 
tivating ryot are greater in extent than the 
quantity of land for which rent has been 
paid. Bt e 


Now,wo have no hesitation in saying that 
the facts mentioned in Phe plaint are falS& 
The defendant bns never bedna cultivating 
ryot, because it is clear that be and his 
deoossots have had uninte 
for 25 years of the Rum Dis 
rate of rent. Assuring, ho 
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acriptions the allegation that ryots of the 

« same class, vis., ryots whoown Rum Diatil- 
leries, pay for similar lands at a higher rate 
of rent, js wholly false, for this is admitted to 
be the ouly Rum Distillery in and about the 
locality jp question. Therefore, whether it 
be taken that the plaint intended to charge 

a liability upon the defendant on the 
ground of his being a cultivating ryot, or as 
an ocoupier of land by reason of the building 
*imposed on it, in elther view the allegations 
in the plaint are false; and the present 
attempt to enhance the rent of a party 
whose rent is apparently not enhancible, by 
reason of an artfully concocted plaint, is, to 
say the least, highly reprehensible. If we 
were to stop here, we might fairly dismiss 
the plaintiff's suit without passing any opi- 


nion ou the merits, because the plaint itself 


discloses a state of facts sufficient to justify 
the dismissal of the sait without entering 
into the merits of the case, The Lower 


Courts, however, have not taken this view of 


the case. They have decided that the land 
occupied by the defendant was used for 
building purposes, and therefore a suit for 
enhanced rent was not maintainable. — 


This finding has been challenged in special 
appeal upon the grodhd that there is no evi- 
dence whatever on the record to justify such 
a finding. 


The defendant produced a mokurruree 
pottah of the execation of which no evidence 
was given in the first Court. Whether 
that pottah was actually questioned in the 
first Court or not does not appear. Proba- 
bly, if that pottah had been distinotly chal- 
lenged in the fret Court, the defendant 
would have had no diffculty in proving it, 
beenuse it appears to be an old document and 
oonneoted with a great many English title- 
deeds produced in Court. However, this 
mQkurruree pottah has all the appearance of 
genulpeness, and its authenticity 1s corro- 
borated by the broad facts of the case; and 
if it had been necessary to determine the 
oase on the merits of this document, we 
should bave given the defendant an oppor- 
tumity of provingit While, on the one hand, 

. we admit that this document is not leghlly 
proved, we cannot gbut our eyes to ehe fact 
theft it exista, that it‘has been placed on the 
record, and that it naturally accounts*for the 
expenditure of a large capital on the Jands in 
suit. 


. The t has come to a very pro- 
per: contlusiog on the facts of the case. li 
i- e j 
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anys with reference to the issue :—“ It 
“is to be observéd that the three plots of 
“ú land were originally let to Messrs. i 

* gusson and Co. and Messrs. Burn and 
* Co., who built thereon a Rum Dist 

* generally known under the name or Gl 

* Ram Distillery ; that the entire plo 

“ almost surrounded by a brick-built wall. 
€ It also appears tha. the plaintiffs and these 
‘onder whom they claim continued to 
‘‘reoeive the old rent without objeetion or 
“olaim to enhance. This circumstance no 
“doubt might lead to the inference that the 
* grant of the land was for the purpose , for 
“whioh it was used," and then the Court 
go-s on to state that the plaintiff made no 
attempt to ehow that the land was let for 
agricoltoral or horticultural purposes. Now, 
here the Court draws what appears to us a 
very fair inference from two admitted facts, 
vis., that since the lease was taken by 
Mesers. Fergusson and Co. the rum manu- 
fnetory had been built upon the land and 
built without objection on the part of the 
zemindnr ; and that the plaintiff continued 
to receive the same fent all along without 
objection or claim for enhancement To 
show that such an inference is quite right, 
I will refer'to Weekly Reporter, Volume 
XII, page 496, where the late Chief Justice 
Sir Barnes Peacock.sefers to the remarks 
of Mr. Justice Kemp which he quotes 
with approbation. He says: “ Mr. Justice 
“ Kemp thinks that in equity plaintiff was not 
“ entitled to turn the defendants out of the 
“land because he stood by and saw them 
“erecting pucca buildings on the land with- 
“ont any objection whatever. If he allowed 
“ the defendants to erect puoca baildiggs 
“ upon the land without objecting, it appears 
to me that he was bound in the same way 
* in equlty as if he had granted them a 
* pottah with the privilege of building pucca 
4 houses on the land, and I think that 
“ Mr. Justice Kemp is right in holding that 
“the plaintiff was precluded by bis conduct 
“from turning the defendants out of pos- 
** session.” x 


The inferenoe, therefore, seems reasonable 
and fair that the land was let for building 
pur and it really seems unlikely that, 
the buildings should have been erecjed with- 
ont the consent of* the" landlord previously 
obtained. The two lower Courts are of 
opinion under these circumstances that this 
suit will not lie under Act VIII of 1869. 


This is a suit for enhancement of 


rent of land coveted with a buildjug, the 


E ® 
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, eħhancement bejng attributable to thein- 


creased value of the lang by reason of the 


distillery existing thereon, and not being 
. attributable to any one of the three osuses 


ed in Seation 17 which clearly relate 
a let out for agricultoral purposes. 
regard to thie view of the case, wé 


“to la 
Ha 


. consider the Lower Appellate Court was 


right in determining that the present suit 
would not lie under Act VIII of 1869. 


Taking into consideration the fact that 5 


. large amount of capital was expended -on 


the erection of this Rum Distillery, it is 
almbet impossible to believe there was not 
any express understanding existing at the 
tine authorizing the erection of thia mnnn- 
factory, and the existence of a,speciflo 
understanding or agreement is suggested by 
the existence of the lease on the records of 


' the case. The right of the parties must 


depend on the arrangement which took place 


` at the time the original lessees entered into 


possession and took up these lands for build- 
ing purposes, As to what was the precise 
arrangement we have wo evidence, and the 
plaintiff has wholly ignored it. Even assum- 
ing that this suit for enhancement will lie, 
it will be impossible under the oironmstan- 
coa stated to say whether the plaintiff is 


- entitled to enhance the rent of the land on 


which the house is built The real faots 
of the case ought to have been alleged and 
proved in order to obtain a decision on the 
subject of enhancement. Instead of such 
a case being stated, a case purely hypothe- 
tical in character haa been put forward by 
the plaintiff ; and I consider such a case is 
righteously met by a dismissal of it with 
all tosts. . 

As to the question of lakhersj lands, it 
has not been seriously pressed. There is, 
no proof whatever that the plaintiff received 
any rent on account of these lands, end the 


‘ Court has found as a faot that the land is 


lakheraj. 
The special appeal is dismissed with 
ta. e 


Bayleys J.—I quite eoneur. [ think it 
is a simple attempt on the part of the plain- 
tiff to enhance the rent by aside wind as 
It were uffler the words of Section 17 as if 
for ordin&ry cultarable lands, which under 
the circumstances and the finding of faot on 
the evidenoe, with which we cannot interfere 
in special appeal, he bad no right tq do ; 
aud the plaintiff has noeright whatever 
to-enlance expept Under an express contract 


to that effect. : 


af 8. 


The #2ud August 1871. 


Present: °° 

a 

Thé Hon'ble F. B. Kemp and W,e Atnalíé, 
Judges. 


Hxamination of Ploaders—Issueom. : 


‘oe 


Case No. 484 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Beerbkoom, 
dated the 27th January 1874, affirming 
a decision of the Moonsiff of Doobraj- 
pore, dated the 80th day 1870. 

Man Gobind Siroar (Defendant) Appellant, 


e 
vertus 


Umbikn Monee Doaslh &rid'others (Plaintiffa) 
Respondents. 


Baboo Boorga Mohkun Doss lor Appellant. 


LÀ 
Baboo Bhowanee Churn Dutt for Respond- 
ents, 


Wuna piini Cee n cause of ae ah 
is Justified in examining the Pleaders on sides. 

from their and fixing the réel 
issue and détermiuing the caso on the triel of such issue, 


Kemp, J—Taw defendant is the special, 
appellant in this case, The plaintiffs suit 
was that Ram Soonder and Ram Narain Siroar 
were in possession of 14 beegahs 14 ocottahe . 
of land paying a jamma of rupees 28 ; thot 
the zemindar Nond Coomar Goesain sued 
for the rent of ihat land for the years 1278 
and 1274 and obtained a decree; that on 
the property being put up for sale the 
defendant, to save it from sale, made a de- 
posit in the Oollectorate onder the provisiofis 
of Bengal Act VIII of 1865 ; that tbe" Col- 
lector issued an order to put the defendant 
ip possession, but that in truth tbat order 
was never carried ont; the defendant never 
got possession and the plaintiffs remained as 
befere iv possession. The suit was brought 
for coyfirmation of the possession of the 
plaintiffs on establisbinf their title, Sęp- 
seqnenay, the Court finding «hat the plaint 
disclosed no cause of action examined the 


pleadef for the plaintiffs agd he distinotly 
stated that the title spon A ii clients 


came into Court was the tit red by. 
Ham Narain and Ram Soond ^ & 
E g 
e é* i e J 
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was no cause of action, disclosed in it 
and the plaintiffs suit ought to bave been 


dismissed ; but as.alregdypbserved, the Court ` 


below, and properly so, on finding tha 
, - . r "= * . " re 
was no cause of action disclosed in the Maint, 


- The d&fendgnt’s case wap that the pro- 
e berty was nof noqnired by Ram Narain and 
Eam Sgouder, but wes acquired by Rama 
Nand incar. The defendant .tbep met forth 
the genealogical tres gf the family and 
showed that as the beir of Ram Doyal, he 
was entitled toa 5 annas 6 gundahs 2 cow- 


ries 2 krants ahare in the property, and as 
the heir.of Gooroo Churn to another 5 an- 
pag 6 gundahs 2 cowries 2 krants, orein ail 
e]0 annas 18 gundahs 1 cowrie 1 krant; 
that he had a right to make the deposit. in 
the Collectorate inasmuch as he had an 
jntereet to protect’; and.that therefore the 
plaintiffs avig ought to. be dismissed unless he 
pays the snm advanced or proves in a regular 
suit that the advance made by the defendant 
has been realized from the usufruot. — ' 


*o' ub a 


fendant: it was olearly found that the de- 
fendant’s title was proved, but both Courts 
found shat as the plaintiff bad been in pos- 

sion for more than ]2 years the suit of 
the plaintif must be degreed. | 


- In special appeal, it is contended that the 
title upon which the plaintiff came into 
Court not having been proved, both the 
lower Courts have oommitted an error in 
law in not dismisslog the plaintiff's suit. 


We think that this contention is correct, 
and that the decisions of the lower Courts 
must be reversed. On turning to the plaint, 
we find that there is really no cause of action 
disclosed tn the plaint. The plaint simply 
says that Ram Soonder and Ram Narsin 
were in possession, but it is not saig how 
the$ were in posses#on, or how that pos- 
session was 
plaimt goes on to sey that the defendant was 
not in possession hat the Colleotor's*order 
was npver ca out and the defendant 


never. pu »95se8510À under it; and 
. hgrefore, . | he plaint alone; there 
k 9 


acg nired by them. Then the. 


examined the pléaders on both sides and 
from their examination the.real issue inthe 
caso was elicited and fixed, and that issue 
being, as already.obseryed, whether the plain- 
tiffs title was made out, namely, whether 
the property was acquired.by Ram Ndraln 
and Ram Soonder as stated by the plaintiff, 
or whether the allegation of the defendant 
that the property -had “been ‘acquired by 
Rama Nund, the commqn ancestor of both 
parties, was proved; and that issue having 
been fouud in favour of the defendant, the 
plaintiffs case ought to have been dismissed. 
There 1s no doubt that, as n general proposi- 
tion, when a suit is brought for confirmation 
of possession under a certalu title, the plain- 
tiff is bound by the title which he seta up; 


but also as observed in a decision to be found. 


in Volume XII, Wéskly Reporter, page 
480, by Mr. Justice Markby, it is otherwise 
when a plaintiff sues to recover immoveable 
property from which he has been ousted. 
Td this case, if the plaintiff had frained hip 
suit on the footing that the defendant had 
ousted him under the order of the Colleceor 
and had obtained possession, then no, doubt 
the question whether the plaintiff had been 
in possession for 12 years would have been a 
material question. Taking the plaint alone, 


it disclosed no oause of action. Taking it as 
amended by the issue raised affer examina 
tion of the pleaders, the plaintiff baving 


failed to prove the title on which he came \ 


into Court, and bpth Courts Ten found 
concurrently that the defendant had proved 
bis title, the plaintiff cannot succeed. We, 
therefore, dismiss his soit and decree, this 
appeal with all cost, | Ed" : 


. E S 


E 
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The 22nd Augbst 1871, 


agant" 
Present : 
"The Prone F. B. Kemp and W. Ainslio, 
Judges. 


- 


Admissions — Hxramination of Par- 
' tios. 
Case No. 411 of 1871. 


Spkeial Appeal from a decision passed by 
the Subordinate Judge of East-Burdwan, 
dated the 5th January 1871, reversing 
a decision of the Moonsiff of Aosgram, 
dated the 7th February 1870. 


Shaikh Komurooddeen (one of the Plain- 
tiffs) Appellant, i 


versus 


Bbaikh Monye Mnndal alias Kuleemooddeen 
Mandul (Defendant) Respondent. 


Baboo Romesh Chunder Bose for Appellant. 
Baboo Romanath Bose for Respondent. 


A of a defendant’ Reposition UK MI Rf 
having put in plaintiff ata stage of the 
case, when defendant hed no meana of explaining away 
any supposed admission therein: 

Hern., that the first Court was wrong in accepting the 
marne as an admission on defendant and chat the 
Lower Appellate Court was right m sending for the 
defendant and examining him on the subject, 


Kemp. J.—' Tuis was a suit brought to 
recover possession of a 7 innas share in 
certain lakheraj lauds and tanks. The 
plaintiff alleges that he purchased the afore- 
said share from one Rujub Bibee, and on 
going to take possession he was resisted by 
the defendant Monye Mondul, and therefore 
he brought this suit for possessibn. The de- 
fendant states that Rujub Bibee’s husband 


Cras not the®proprietor of a 7 annas share of 


the property in dispute, but of a 2 annas 13 
gundahs I cowree l krant share, which 
Jatter share Rujub Bibee's husband sold to 
- the defomdant’s father in tho year 1259 and 
that fiom that time gp to the tima the suit was 
institated, the defendant's father and after 
him the defendant being In posaession, the 
snif is barred.. š 


The:first Court gave thé plaintiff a modi- 


fled “decree efor 2 annas 18 gundas 1 cowree 
J krant. e j 
2 a. ; 


The plaintiff contented with thst decree, 
preferred no appeal. The defendant appeal- 
ed to the Subordinate Judge who has re- 
versed the decision of the first Courga 


The Subordinate Judge in the figst place 
finds that by the evidence of the witnesses 
who were examined at the firat hearing of 
the sult, as well as by the evidence of the 
witnesses examined on the remand, it has 
been proved that the defeudant's father pur-* 
chased a 2 annas 18 gundshs 1 cowree 1 
krant share in the property from Rajab 
Bibee’s husband. He also found that the 
evidence of the witnesses for the plaintiff 
was false, and that the defendant had heen 
in possession ever since the date of the 
kobalah in 1259 or for more than 12 years 
prior to the present suit, and therefore that 
the plaintiff's claim is barred. He also says 
that ihe Moonsif wes wrong in refer- 
ring to a copy of a former deposition of the 
defendant; that as the defendant is yet alive, 
he ought to have had an opportunity given 
him of explaining away any admission 
which the plaintiff sought to bind him hy; 
heefurther held that there was nothing even 
in the copy of that deposition to show that 
the lands whioh were the subject of the claim 
in that suit are the lande included in the 
present suit, He went further and sent for... 
the defendant and examined him and found 
after examining him that it is clear that the 
lands in the olaim-suit are sepainte from 
those now sued for. 


. We may also observe that this supposed 
admission of the defendant in the elaim-ault 
was pot in at a late stage of the case after 
the defendant had put in his written state 
ment and he had no menns of explaining 
away any supposed admission. The Moon- 
siff was, therefore, entirely wrong in acoept- 
ing this copy of the defendant's deposition 
as an admission binding on him, and the 8a- 
bordinate Judge was perfeotly right in 
sending for the defendant aod examining 
him ; and ho has oome to a conclusion of fact. 
on that examination that the lands are not 
the same as those claimed in the olnim-auit. 
It, appears that thut claim-suit referre to 
2 cottahs of land, and it may be that the 
plaintTff’s vendor Rujgb Bibee and the Yle- 
fendayt had a joint interest in these 2 
eottahs which they sold 7 of 8 years prior. 
to thie suit, bot it does wo! follow that they. 
had a joint intereat in remaining 24 


beegaha. ' 
e 
«We dismiss the special a with costs, - 
e t 


e °P 
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The 24th August 1871. 


Present : 


The Hpn’ble L. 8. Jackson and F. A. 
Glover, Judges. 


Joint Hindoo  YFamily-— Ancestral 
property — Legal necessity -— Pur- 


® chaser. 


Case No, 185 of 1871. 


Special Appeal from a dacision gassed by 
the Judg@of Sarun, dated the 81st. De- 
cember 1870, reversing & decision of the 
Subordinate Judge of that District, dated 

- the 8144 Alarchk 1870. Í 


Mohabeer Kooer and others @hree of the 
Defendants) Appellants, 


PETENS 


Joobha Singh and another (Plalathfe) Re- 
‘ spondents. 


Baboos Uanoda Pershad Banerjes and 
Chunder Madhub Ghose for Appellauts- 


Baboo Mohssk Chunder Chowdhry for Be- 
apondentus., 


Where, in consequence of a dispute as to the socoossion 


to Joint a com was come to among the 
members of a ily by which the property 
wes divided between them, It was held that each of 
the different members took the not as ancestral 


of an agreement, and which therefore became 
own absolute property. 


Where ancestral is sold on the plea of ne- 
cessity, ft is sufficient purobaser to be eatisfod of 
the fact of necessity : he need not inquire into ite causes. 

Jackson, J.—'Yxus is one of those suits so 
cqmmon iu the districts of Behar, and which, 
We must say, form a very unfavorable featare 
in the litigation of those districts. It wasa 
suit by Hindoo sons, in the lifetime of their 
father, to set aside alienations made by the 
father in consequence of obligations incurred 
by him, and to recover immediate poasession 
of a portion of the property, with a decfara- 
tigen of their right to the remainder of it on 
tf death of their father. 

s e 


- The tronsactions are of extremely recent 
date, namely, April 1868 and April 
1866 ; md dyffron suit was commeuiced 

it appears that this enit was 


not the frat @ the proceedings taken with 
lc e s 


Su a z 


the view of asserting the righta -of tiere 
plaintiffs, but that during their minority 
suits had been previously commenoed in their 
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behalf by their guardians; so that the iif 


was soarcely dry on the sales which convey- 
ed the property to the defendants on 

of the father before the plaintiffs cam& into 
Court to undo that which had been done. 


The property in dispnte was an 8'pie 
share of Puttes Khoord in Mouzah Sydpore 
alias Manna, "The suit was dismissed by 
the Subordinate Judge, but on appeal the 
Zillah Judge reversed that judgment and 
gava the plaintiffa a decree. : 


The principal questions raised before us in 
special appeal have been. whether the pro- 
perty in question came under the category 
of ancestral or family property, so that the 
plaintiffs? father being under the Mitakshara 
Law was incapable of disposing of it ; and 
secondly, whether the defendants had sufi- 
ciently made out the existence of legal ne- 
ceesity supposing that the father was not the 
absolute owner. : ' 


The Judge upon the question of anoestral 
property merely says this :—'* I do not think 
it very much matters for the purposes of 
this suit, whether the property was purchas- 
ed by Ajeet Singh qr bis son Bhekdharee 
Singh ; the property would in either case be 
ancestral as far as Khejoo Singh was con- 
cerned.” He then goes on to show that Khe- 
joo, the father of the plaintiffs, had got into 
possession of this property as an heir either 
of Bhekdharee or Ajeet Singh. 


Now the decision of the Judge upon this 
point involves & question of some nieety 
onder the Hindoo Law. The Judge seems 
to consider that any property that came into 
the hands of a man by way of inheritance is 
ancestral property such asto give to the son 
of that man on his birth a joint right and 
interest in such property. We confess that, 
after reading through several verses ín the 


let and 5th Sections of Chapter I of thon 


Mitaksbara, we have considerable doubt 
whether that is a correct view. ° 


The property in question seems to have 
been purchased at a revenue die by ons 
Bhekdbaree whe was the son of Ajeet. 
Khejoo, the father of the plaintiffs, was second 
in descent from Oogra, the brother of Ajeet, 
and was, therefore, the son of Bhekdharee’s 


first cousin. Hyiekdharee, it appears, pre- 
deceased his father Ajeet, and upen the 
death of Ajeat Some dispute appears to 


+ 
s 
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have arisen in regard to the succession to 
this and other *propertye and proceedings 
were commenced in the Civil Court, bas 


sey terminated’ in a compromise under 


which en ultimate division of the whole of 


perty was ag:eed upon in these terms 
-thg the branch of Jiwon Singh, who was 
another brother of Ajeet, should take half of 
the property, and that the other half should 
be“ divided in ‘equal’ thirds between this 
Khejoo and the eon and the grandson of 
another son of Oogra. In respect of a por- 
tion of the property in dispute the division 
was to take effect Immediately, but as to the 
property now in questiou it was to remain 
for her lifetime in possession of Khlejoo's 
Widow and aftér her death to be divided in 
like manner. l 


Now, without expressing any very decided 
opinion as to what under the Section and 
Verses quoted constitutos anoestral property, 
although my own mind. inclines t the 
opinion that the kind of property dn respect 
of whieh a man's son by birth obtains an 
equal right with himself is property which 
has come to that man from his father and 

andfather ; but without expressing any 
foal opinion upon that poínt, it seems to us 
sufficient for the purposes of this case to 
hold that by the operation of that agreement 
between the different members of this family 
Khejoo Singh took this property not ab ances- 
tral property but as & definite share which be- 
came his in pursuance of an agreement pre- 
viously come to by the members of the 
family, and which therefore becama his own 
absolute property. 


In this point of view we do not consider 
the *plaintiffe were eutltled to dall in queation 
the slienations by Khejoo Singh. Bat even 
if they liad been so eutitied, it seems to us that 
the Judge has gone too far in allowing ‘the 
exercise of that right. The Jadge says :— 
^ Fn a oas of this nature when joint family 
property is concerned" (we have already 
stated that this was not joint family property, 

"imt chat the seireral parties took and enjoyed 
separate agi distindt shares) “it was neces- 
sary for the defendant to show that there 
was spch,neoessity to raise money on the 
sur-i-peshgeo as well as to borrow under 
the bond,as to Justify the sale. Firet as 
to the sale, the Subordinate Judge m his 
judgment makes the debt to commence 
from the date. of the bond im favor of 
Bunwaree Lall, but shat is mot correct.’ I 
think he should bave gone farther back to 
bee thé origina cause of the debt,” - 
xs "a Z 





So that, according to the Judge, # family 
embarrassment exists anch as is about to 
cause the sale of valuable landed property, 
it is not sufficient to entitle the purchaser to 
relief that he should show the existence of 
such erpharrasement, buc bs mnes enquire 
iato the circumstances connested with that 
debt, must go Into the history of the matter 
in which the embarrassment originated. aud 
trace back the whole claim of transactions 
from the beginning. We think that is. go-¢ 
ing too far atid is not borne out by the de- 
cisions of the Privy Gouncil upon this point. 


Upon al) these considerations, ib appeara 
to us that the Judge had not suffieient ground 
for reversing the decision of the: Oonrt be- 
low, and that decisiom ought to stand and 
the decision of the Judge reversed with eaets, 


° e a 4 è A 
The 28th August 1871. 


Presgat; > t 


‘Tha Hou ble J. P. Norman, Officiating 


f Juctce, agd the Hon’ble L. 53. 
"Jackson, Judge. ; 


Arrears of Bevenue — Mortgayee’s 
. Hen. | 


Cava No. 518 -of 1871. 


Special Appeal from a decision passed by 
the Judge of Nuddeq, dated the 61h 
January 1871, receraseg a decision of 
the Moonsiff of that. Distriot, dated the 
945 July 1870. i 


Hoera Lall Chowdhry (Defendant) Appel- 
iant, 


i ¢ 
CETHS $ 


Janckeenath Mookerjee and others (Plaín- 
tiffs) Respondents. 


Bgboo Nil Madkub Bose for Appellant? ` 


Baboo "Umbiha Chyrne Benerjes fos Bá 
T spohdents. >g 


arrears of Gowern~ 


When i land bold 
sp tre d tof tha mort- 
the mda in 
and be - 






hes a right df sction for their recovery. 


e é e" 


' 1875] | v Ci- ss rate weer 


" Norman, C. J.—' Tus is a suit for a 
a refund of a sum of rupees 205. The facts 
ate os follows :—Gopal Clara Mookerjee 
executed a mortgage of a certain talook to 
the plaintiffs ancestor Rakhal Doss Mooker- 
jeo aude s bond which was specially regis 
tered under Section 58 of the Indian Regis 
tration Aot XX of 1866. The bond wiich 
bears date the 21st of Mareh 127 f stipulated 
that the sum secured should be ‘paid in 
*Chyet: 1277. It contained a Nu gu that 
“if the mortgage failed to produee his title 
* deeds within 15 days of ihe date of the 
* deed or if the property was sold for arrears 
“of rerenue, the money should then be pay- 
“able at once.” 


Tt seems that no title deeds were pro, 
dnoed within 16 days, and she property 
mortgaged was pold for srreara of (Jovern- 
ment revenue on tbe 26th Mafoh 1868 or 
18th Chyet 1274. 


Rakhal Doss Mookerjee, the plaintiff's 
predecessor in title, sued in the Subordinate 
Jadge’s Court for a summary decree under 
Act XX of 1866 upon this bond.. He 
prayed for a declaration of his right to draw 
„ the money out of the (Jollectorate,' and that 
in execution of that decre the money 
lodged in Court, the surplus proceeds of sale 
of the mortgaged property, should be paid 
over to him. 


[n execution of that decree, Rakhal Doss 


attached the surplus proceeds of sale in the |: 


Collector's Court. After that attachment, 
the defendant in the present suit, Heera 
Lall Cbhowdhry, brought a suit against Gopal 
Ghurn in the Court of Small Causes. He 
obtained a decree, and in execution of that 
décree he attached the surplus prooeeds of 
the sale of the property in the Collector's 
Court and obtained out of the sale proceeds 


the sum of rupees 806 in gatisfappion of his 
detree. 


In the present suit, the plaintiff, who is 
the representative of the mortgagee Rakhal 
TQoes, prays for a decree declaring his prior 
right to this som, and for a refund of it. 


The Additional Judge of Nuddea, Mr. 
Pepper, reversing the Moonsiff’s desision, 
mage a decree in tavof of the plaintiff de- 
claring him epritled to the amount Arawn 
by the defendant from the Colleotor's Court. 


; P 

From that deefsion an appeal bas hega 

prefered Court, inion that special 

, appeal mny qystione, no doubt, import- 
i> @ 


tee ' o e 
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ance have been [aised, and, if necessary, 

it would bave been grgoed thet a suit* on 

the mortgage bond in question wns not off 
which ander Section 65 Act XX of ] 

could he maintained as a summary ` 
Bat there is an anewer—as appears. (&. the 

a glory answer—to the claim put forward by 

the appellant. ` 


The property mortgaged hy the registered 
bond was subjeet to a lien for the amoant 
of the money secured by that ingtrument p ' 
and it has been long setijod by decisions 
from the time of the late Sudder Court, in 
consonanog with reason and justice, ‘thds 
“when mortgaged lands are sold for arrears’ 
“ of Government revenue, not accrued through 
“default of the mortgagee, any proceeds 
“ which may arise from the sale in excess oft 
** the arrears belong to the mortgagee, and he * 
^ has a right of action for their recovery." - 


Jt is clear ;in fact that the money, - the. 
proceeds of sale, which had been sphetituted ; 
for the lands mortgaged, became subject to, 
the lien to which thedand whieh it repre ; 
sents was subject, RU ei 


For these reasons, it is clear to me, that - 
the plaintiff is entitled to sue the defendant, 
Heera Lall Chowdhry, who by his proceed- ' 
Inge in the Court of Stfa]] Causes has ope. 
tained gut of the Col ector’s Coyrt money 
to which he has po title until the morigages ; 
is satiafled. t 1 1 2 


The appeal is dismissed with costs. 
. Jaakson, J.—I concur. 








The 29th August 1871, j ^ | 

Presents ^ 005 5 

The Hon'ble F. B. Kemp and W, Ainslie, ; 

. Judges. , E . 

Joins debt— Payment to one ober: 
—Rofusing a registered letter, |. a 


boa 


| Cage No. 86 of 1871, * | 
Regular Appeal from a decision passed by. 

the Subordinate Judge of Daea, datede . 

the 24th January 187). " . @ 
Loolf Ali Meah and auother (two pf, she. 
Defendants) Appellants, — «, 


' e CCT sus D : E "ha 
'Pearee Mohan and anothes rasis 
“aug another (Dagedent) Respondents, |, 
à * ^ LI 


i 


Oiol 
Baboos Kalee Mokun Dass aud Romesh 
'* Chunder Mittsr for Appellants. 


eram 


T. Woodroffe and Baboos Unnoda 

had Banerjee, Hem Chunder Baner- 
jee, Gobind Chunder Doss and Kalee 
Kishen Sen for Respondeuts. 


A paying to one member of a partnershio a 
debt tly due to all the mambers, fs bound to show 
that M anting bond fde on tho nnderstandlag thec i 
is for, the of the partmarship, 
. 


À person ing a rewistered letter sent by post 
eannot afterwards ignorance of its contents. 


Ainshe, J.—Wr think that this appeal 
must be dismissed with costs. There is no 
dispute as to the material facte of the case. 
The only question is whether a payment 


made by the defendants to Bisokha Moyea, . 


one: of the three persons from whom they 
borrowed a sum of mondy under a register- 
ed bond, was a good and sufficiunt payment 
of the whole debt. Que of the plaintiffs, 
Huree Mohun, ewears to having sent a re- 
gistered letter to the defendant with notice 
not to pay to Bisokha Moyes, but either to 
pay to them on seenrity or deposit the 
money with some thirg party. This letter. 
it appears, was refused by the addressee and 
came back to the hands of the sender, and 
has now been produced in Court, It is some- 
what singular that immediately after this 
letter, that is, on the 7th Poos, the defend. 
ant alleges that he gave notice to the plaint- 
iffs to receive payment and give up the 
bopd. Subsequently, a payment was made 
to Bisokhe Moyee, and in her written state- 
ment she states that 500 rupees was re. 
mitted by her and that she received the re- 
mainder. Whether this was so or not we 
do not know, because the defendant las not 
brought forward thé bond which he admits 
is in bis hands to show how it-is endorsed, 
nor does he produce any seperate receipt 
“Trom Bisokh# Moyee, and we do not know 
on wbhat,terms she made the bond over to 
him. The Court below bas found that the 
defendant was,not justified in paying the 
- whole of ehe money back to Bisokha Moyee, 
citing as authority dpsi i in Macpherson 
on Contracts, page d which is to the effeor 
that if a person borrows money from two 
parties joint]y,. he must re-pay it to both 
jointly. : 


` The defenflant in appeal has qoutended, 


firstly, ° that the suit is wrongly brought, as 


e a * “ 


THE WEAKLY REPORTER. 


This appears toeus to resolve itself into a 
matter of form which in no way affects the 
merits, inasmuch as Bisokha Mo 
been brought into Court and the facts are not 
disputed in any way ; and secondly, that the 
payment was a good payment to. one mem- 


Rukags. [Vol 'XVL - 
Bisoklia Moyee was not joined as a plaintiff, 


has, 


ber of a partnership. We think that to ee-, 


tablish this plea it is necessary to show that 


the payment was bond fide made on the un- 


derstanding that it was for the benefit of the 
psrtnership, but we altogether fail to see 
that this was the case here, It may be 
perfectly true that the defendant did not:see 
the contents of the letter of the 18th Agh- 
rain 1276 ; but if so, his ignorance of it was 
entirely the consequence of hie own act. 
That letter was forwarded to him hy. poat 


duly registered, and we must presume that’ 


it was tendered to him. He, therefore, 
cannot take advantage of his refusal to take 
it. 


Bat independently of this, we think that 
when a person pays to a Hindoo female the 


whole of a debt due jointly to her and to’ 


twaoy others, he is bound to show that he was 


acting bond fide ; and if he had been doing. 


so, he would undoulitedly have produced the 


bond, and would hav proved the aotual, 


payment of the whole sum to Risokha Moyee, 


and that it was offered to and accepted by 


her asa payment to the partners jointly. 
But defendant entirely failed to do any 
thing like this. , 


. It appears to as, therefore, that this ap- 


peal must be dismissed. Separate costs 
will be given to the plaintiff and to Bisokha 
Moyee who has been made a respondent, 


The 81st August 1871. 
Present : 


The Hon’ble J. P. Norman, Officia 
Chief Justice, and the Hon'ble F. A. 


Glover, Judge. e 


e 7 1 
Oross claims—@onds—Rent. dd 


e . 

. Cue No. 104 of 1871, `e, 

Regular Appeal from a deds 
the Subordinaté! Judge o 
athe 16th February 1871. 


e A 






ting 


* 1871) Civil 


- 


‘Messrs. R. Watson and Co. (Defendants) 
Appellants, ! 


‘a. gersus 
6 


Maharatlee Brojo Soonduree Debia (Plain- 
3 tif) Respondent. 


Mr. R. T. Allan and Baboo ohinee 


* Mohun Hoy for Appellants. 


Baboos Unnoda Pershad Banérjee and 
Mohesh Chundsr Chowdhry for Be- 


spondeut.. 


A sum due on s bond is capable accord 
to lew, even without an agreement to thet effect, 
being sët off against sums due for rent. 


Norman, C. J.—Tais isa syit by Maha- 
ranee Brojo Soonduree Debia, the widow of 
Maharajah Gobind Nath Roy Babadoor of 
Nattore in Hajshahys, against — Mesars. 
Robert Watson and Co. for arrears of rent 

“amounting to rupees 11,699-6.10. 


Subject to a question to which we shall 
presently come, Messrs. Watson & Co. “paid 
this rent except rupees 841-3-4 which they 
brought into Court. e 


The questions which were in dispute re- 
Inte first to a sum paid hy Messrs, Robert 
Watson & Co. for Government revenue 
which with interest amounts to Re. 4,919-6-6, 
This eum the Subordinate Judge, Baloo 
Goprevath Bose, allowed to Messrs. Robert 
Watson & Co, it having beén proved that 
it was panid by the authority of Rajab Gobind 
Nath Roy by the defendants on behalf of 
the Rajah into the Oollectorate. 


The second item is a snm of rupees 4,000 
which the defendants claim to be due from 
the late Rajah Gobind Nath Roy onder a 
bend, dated the 5th Bysack 1978, which was 
regiered on the very day on whioh it was 
executed. 


It was. registered on behalf of the Rajah 
by Ram Kishen Roy, his Dewan. Ram 
Kishen Roy is dead, and the Rajah ta dead, 
aud therefore they of course could nfi be 
called as witnesses hy the defendanes. The 
dblendants did, howbver, call as a witness a 
servant of the Ranee who proved fiat the 
geal and signature on the bond resembled, 
iu fact “ coluel€d” with the seal and sig- 
Gohind Nath Roy, but says 
Judge? “ his evidence’ does 
; ot estab the genuineness of the bond.” 
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If it did not establish the genuineness of 
the bond, let us fee what it amounts, to. 


Either that the Dewan Ram Kishen Roy an 


Messrs. Robert Watson & Oo. must 
forged the bond, and must have regi 
it on the day on which it was forged.§ The 
plaintiff calls in question the genuinentes of 
the bond, and the Subordinate Judge for 
some reason or another considers it insuffi- 
ciently proved. The present Dewan of the 
Ranee was summoned as a witness by the 
defendants ; but although he was summoned, 
and although his property was attached, he 
did not come iuto Court, and there is not a 
particle of evidence to show that the bond 
was uot genuine, that the transaction was 
not entered in the Rajah’s books, or that 
the money did not find ite way into the 
Rajah’s hands. 


have 


But the case does not stop there, The 
defendants called a servant of theirs named 
Subanund Bagchee, who proved that the 
Dewan Ram Kishen Roy came to and took 
from Messrs. Watson & Co., prior to the 
execution of the bond. on two different dates 
the sum of ı upees 2.000 ander two kowlatee 
rokahs written in his own name ; and afier- 
words when the bond was signed and sealed 
by the Rajah, he returned the rokaha and 
took the remaining rgpees 2,000; then the 
bond was registered. 


If the execution of an obligation is not to 
be deemed aufficieontly proved by evidence 
of thie description, evidence that is must 
natural, the troth of which ia not questioned, 
and which is quite uncontradicted, people of 
business could not conduct thelr affairs. We 
are of opinion’ that the bond is genuine, " 


It is anid that the money was required for 


the purposes of the Rajah, and that there was 


a stipulation that the money covered by the 
bond was to be set off against the arrears of 
rent, But anppose thal there was no such 
agreement, there ia a liquidated snm due on 


the bond which according t iaw can bom 


set off against sums due for rgnt, aud it 
would be contrary to the principles of justice 
aud equity if we allowed the Rajah to reeo- 
ver from Messrs. Robert Watsomik Co. large 
sums of money, jeavipg Mesars. B. Watson 
& Co, to take their bance of recovering the 
sum due ou the cross-claim by a separate 
sult. . , 


For these reslons, wa reverse the deci lon 
of the Lower Coust and disnfss the plain- 
tiff’s sait with alboosts. bi : 


— 7 
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The 1st September 187}. © 


y 


+, Premi: 


f ! : i 
Tha Pos'ble J. P. Norman, Officiating Chief 


. Yuatioe, ayd the Hon'ble , Dwarkanajh 


Application to set aside ex parte de- 
eroe--Hieotion Z1 Act XI. 1865. 


Reference to the High Court by tha Judge 
` of the Small Cause Court at Jessore, 


Shojonee Doasia, Platgtiff, 


| versus 
Dhuronee Dhur Ghose and another, Defend, 
: anis. 


fication presented to 4 Small Osuse Court on 
the 25th May bo set aside "an aw paris decree obtained 
on the 14£h Maroh, when no process had bean executed 
for enforcing the deoree, was he: to fall withim the first 
oC the two prorjalgna in Becton #1 Acs EI of 1865. 


ı Case,—Tuis is an application presented 
May Court by defendants op the 26th 
ta 


ay lagt to pop aside the pa parts decree ob- 
ained againgt them by plajniiff qn the 14th 
of Maroh last; but ag no process, has been 
xeopted for enforejug the degree, the ques- 
op arises ‘whether it oughs po he admisipd 


or wejected. - 


., Tshink the question turns entirely on the 
construction ‘of Section 21 of Act XI' of 
1866, which enacts +— In suits tried onder 
the Act all decisions and orders of the Court 
shall be final” aubjeot to two provisions ; 
first, it is provided “ that in any case in 
“whieh a decree aball be passed ex parie 
“ saioei a defendant he may, within thirty 
^ daya after any process for enforcing the de- 
“í cree has beep executed, give notice to the 
“ Conrt by which the decree was passed, of 
^ his inteptfSn to apply to. the Court at it» 
“ pert sitting for an erder«o set it aside," 
and so on. Secondly, “ that it shall be 
* competent to the Court if it shall think fit 
* in any case not falling within the proviso 
^ teat aforesaid” (chat is, in any osse not.de- 


cided e parte “ to nt a new trial if 
^ nion df dd Intention to spply for the 


e 
e A 


“same att je n xt sitting of the @oort be 
ys given to the Ogurt, within thé ‘period of 
“ seven days from the date of tho decision," 


and #0 on, 


Now the wording of this Seotion does not, 
Ithipk, enable. defendant: tq: come in at 
auy time to sat anide gn ez parte decree, but 
it makes it incumbent on him to wait till 
some process: for enforcing the -decrge has 
been e£eonted, a i 
come in within thirty days from that time ; 
and in this respegt the practice jn the, Meo- 
fasail Small Cause Courts differs, from the 
Calontta Smal! Cause Court, inasmuch’ as 
in the latter Court a defendent may, at 
any (pne snbsequent to the jpdgment given 
An his absence, apply for a new "trial jn set, 
ting aside the proceedings, provided that 
the application be made within four days from 
the day on whish he deposited the debt and 
costs in Coprt. See Sertion 43 of Ant IX of 
1850, gnd Rule 20 in Temple’s Practice, 


It has been argued that if Section 21 will 
not help the applicants, I should turn to the 
provisiong of Act VIIT of 1859 on the agb- 
ject, as by Section 47 of Act XI of 1865 it 
enaets, —* that except as hereinbefore pro- 
vided the provisions of the Code of Civi] 
Procedure shall so far as the same are ot 
“ may be applicahie extend to all suitq and 
“ proceedings under this Aot ;" bnt grantjog 
for argpmenta sako that the proyisions pf 
Act VILI will apply, I think the applicapss 
arp met by a similar objection Ag in Rec- 

II of 


„tiong 21, far feetion. 119 of Aet 


1859 epao[s :-z'* Bug jp. al], cages in. whioh 
* jndgmen! may be parsed ey pante aga) psy 
“a defendant, ha may apply within a rege 
“ sonzble time, no. exceeding thirty days, 
“ after any process for enforcing the judg- 
6 ment has been exeouted, to the Court by 
“which the judgment was passed for an or- 
‘‘ der to set it aside," and eo on. Mo that in 
any view of tlie onse, the present application 
appears to me to be premature and ought to 
be rejected, but as I have doubts in the mat- 
ter, J shell reset the application contingent 
on the opinion of the High Couri. 


The judgment of tha High Court was 
delifered as follows by— 


Norman, C. J.—Thefesso dops not stata 
any fact which woyld leads wis to jnfer 
that the applicant hes not brought hite 
aelf within the first: of the two provistong 


referred to by the Judge. Ad appears 10 ny 
that the sppllongjon ought DORE harp been 
rejected. : P e - 1 


and then it direots him tO, 


d 


. [871] ^ On]. 


-— - = 





* The 1st September 18717 


Present: 


The Howble J- P. Norman, Officiating 
Chief, Justioe, and the Hon’ble, Dwarka- 
nath Mitter, Judge. 


geotlon 29 Act VI of 1871—Juris- 
diction—Pending suits. , - 


E Reference to the High Court by the Sudder 
Moonsiff of Purneah, dated the 27th 
June 1871. - 


Ghetae Mundal, Plaintiff, 


versus 


+ 


Kajroo, Defendant. - 
' e 


rir e a 
of 1871, 
deprive parties to suits of any 
cay plas ri eae ed ien have had; the gene- 
ral rule that the law as it exisied. when the 


'Case,.—(HoTAE Mondul brought á soit 
against Kajroo clainfing:rupees 9-6 damages 
on account of short crops. He had given 
some lands -to Kajroo to cultivate for 
him. ‘The crops were to be equally di- 
vided, but as Kajroo had cultivated the 
lands late in the season, the land did not 
yield so much as plaintiff has expected. 
Henoe the suit, which was instituted after 
I was vested by the Local Government with. 
powers of a Small Cause Court Judge. In 
this case my order is final. 


Kajroo had instituted a suit before my 
being vested with the above-mentioned, 
powers. That suit also relates to these 
"ay lands. He olaims rupees 39-6 price. 
of paddy, &c., said to have been removed by 
the plaintiff Ghotae. without giving bim bis 
half share. Kajroo prays that both the 
cases be heard together. In this case my 
order is appealable. 


Under the circumstances stated abéve, 
can the cases be tried together pusely as 
Sall Cause Court Gases, one having been 
institpted afjge the trying offloer'sthaving 
been vested by the Local Government with 
powers of a Small- Cause Court Judge, and 
another before it. di 

TC MP : lacs f 
` Lhold'the sfirmstive-of this question, 

i e 


t-a , è E 
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i i SO ee 
The judgment of the High Cowrt was 

delivered as follows by É : 

Norman, C. J.— When Kajroo instituted 

his suit before the Moonsiff for rupees 39-6, 
he brought the suit to which a ri 
appeal was incident, We think afe 
subsequent inyestiture of the Moonaiferith 
‘the powers of a Small Cause Court Judge, 
under the provisions of Section 29"of Act 
VI of 1871. the Bengal Ciyil Court’s Aot, 
did not affect pending suite so as to take 
away any right of appeal which the parties to 
such suits might have had, the general rule 
being that when the law is altered’ pending . 
an action, the law as it existed when the 
action commenced must decide the rights of 
the parties in the suit, unless the legislative 
authority expresses a clear intention to vary 
the rights of the parties to each other. In 
Moon versus Durden, 2 Exch., 22, the doo- 
trine of which has been accepted by the 
Judicial Committee of the Privy Counell 
in Pitambur Doss vetsus Thnkoor -Doss 
Doss, 7 Moore's Privy Council Cases, 289, 
Lord Cranworth says that “ the principle 
* that a legislative Liace ought to be 
prospective and not retrospective in its 
“ operation is one of -such obvious conve- 
*! nlenoe and justice that it must always-be 
“ adhered to in the oonatruotion of statutés, 
** unlesa'in cases where theré is sometbing 
“on the face of the enactment putting it 
* beyond doubt that the legislature meant it 
“to operate retrospectively.” 


The case of Kajroo must, therefore, be 


tried as an ordinary suit in the Moonsiff’s 
Court. ` T 


rd 
n? 


The 1st September 1871. 
Present : 


The Hon'ble J. P. Norman, Officiating Chief 
Justioe, and the Hon'ble Dwarkanath 
Mitter, Judge. 


Small Cause Courte—LochlJurisdios ^ 
tion—Brecution—Sections 2283 and 
i 286, Qode of Civil Procedure. 


Reference to the High Court by the Judge 
of ths Small Cause Court at Pubna, 
dated the 10th July 4871. RN 
Kodoo Mundal (Plaintiff) Deeree-holder, 

i versus | 
» e $ 7 i ! 
Shushee. Shikhur Sirear and. others (Defend- 
. . fani) Jstdgment-debtors. ei: 
Qe 
E $ : 


228 Civil 
Gog. OS * 7 T 
A Small Canse Court tn ETT berate l pasa! ls. 
petent to entectaia an for erron 
paesi tf the debtor's rede le eda Ínoveable property dem 


aituate‘in a winch has since the decre bem 
— Proladed from thas Cours furadistoh. 


VEN E Men 


executlon the course to be pursued is that 
2p reams 


Case.— T uz decree-holder fled a)‘plication 
fot execution on the’22nd May last, prayfug 


for the attachment of: the debtor's moveable 


property situate in Thannah, Commeroolly, 
. which has been. exoladed from the jurisdic- 


tion of this Court, 'and. inelnded in that of 
the Small Cause Court: of Kooshteá in the, 


District of Nuddea from 1st May-last, under 
"Government Notifitation published: at pagd 


1110 of the Caleutta Gasette of tha. present: 


year. ‘Fhe deoree-holder!s pleader: argues 


that as the decree was passed by this Court 


before Ist Mny last, it /must- be executed 


"the property aided to. + 
oat e Chao 


rt il the deseos pas 
fore 1st May, 187) in 


te a ee 


- 1st.—In what C 

ed by. this ER rt be 
MCN 
d apud 


, And.—If applicatiot | for € of such 
decrees be rpoeived in this Court; what 
course will be followed: for attachment and 
sale of the moveable property eine beyond 

` its territorial juriediotion ? 


I consider that as this Court which passed: 
the decree is in existenoe, it can receive | 


application for “execution ' under Sectint 
207 of the Civil Procedure Gode, the faot 


that the debtor's' place of abode has been: 


~ 


transferred to the jarisdiotion of a different 
. Court being immaterial. Tp acoordance with 
ihe laws i in force, a decree muet be axeouted 
by the Court which pal it. "Though 

. Oommeroolly is not now included in the j juris- 

-— diction of thy Court, yet it is right and 
proper 
in the fi 


The'mgxeable propérty of which attach- 

` ment has been prayed for, is situato at a 
place which, thougl it was. within the juris- 
diction of this Court st the date of decree, 
has now been transferred to a different dis- 
trict. This Court, therefore, though it can 
recvive-application for exeeation, as shown 
above, is "ng empowered to attach the said 
property under the Honcfable High Court's 


e a ' 


t instance. 
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e Commeroally | be 


s application for execution. here 


Rung. [Yol Xvi.. 


ee ORBIS S, MR UB" 
Ruling in [dttei No. 2295 ar’. Ten! July 18645, . 
pnbliahed at paga 186 of the: Small Cause 


;|;Court Ruling book... I'am of opinion that ® 
‘| in easés of this nature. Sections 284, 285 


‘and 286 af the Procedure Oode oughf to be 
follow'ed, and odpy of deorée and certificate 
ough! tb be sent in the manner Jaid*down in 
the „precedent, dated 29th "January i 
published . in Wyman’s ' Reporter, * pag 

29, Small Causd Court Reference, Valime 
V.#*- Butas I have doubts on this „poi papd, 
‘there are hio. precedents : to” thraw Nght 

it, I reapeotfally refer ıt for the opiniou ‘of 
the Honorable Judges of the "High: Court 
under provisions of: Section-1 Act X of 1867. 
The execution of the decree aball be stnyéd 
unti] the redeipt of the order of the ee 
Court on this reference, 


The judgment of - the: High const was 


. deli i 
here under provisions.of Section. 207. ef tho. nus pereo as follows by - : 


Procedure Code by attachment and sale of 


^ 


| Norman, C. J.— The Gantt in’ which the 
decreo was passed is still competent to entér- 
tain an applicátidn for its execution,” " 


The deeree may' be executed ateny. place 
within the jurisdiction of such Court, IF it. 
be desired to execute the decree against pro- 
party out of the present jürísdietion of the 
Small Oapse Conrt as Pabna, the course pree- 
oribed by Sections 285 aud Ae. must be 

poani 


L 
ges 
4 
i 


- 
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The 1st September 1871. ae 


ee 5 at : 
i 

t: ote a Fou, of 

- 1 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hou: ble Dwarka- 
nath Mitter, Judge. 


Bond suit— Farming loaso—Jurisdio- 


Be to tha High Court by tha.Jkdge 
of the Small Cause Court at Jessore, . 
dated the 19th June 1874. 


Nobin Chunder Vodro and others, Plain- 
aff, Le 
e CETIS | " 
"on e é 
Kedar Nath Chuckerbutiy, Defendant 
g obtained a sum from defind- 
& bond, let certain land to them in ijarah for a 


ants on 
term of years on condition that thd latzer after r 
AT" `~ ` 


: 2o = p LO 


9 è ' 9l 


^ 
- i 
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2 ` ; Ye un SN MATS "x a u”, IP tt z r 3 e. N 
rénts fram ` the wonld eredit - asooun n E , Rum f; 
on’ the ‘paid bond, -pay -rent any M i _ Now, Beation” 88 of - Aot VIII of 1889 


anys that, * suite fot the recovery of-imoneg —— 
.|''im the hands of an agent or fòr the déli- 
"very of aecouhtà or papers by av agat 
“mhay bi brought at any. time' during thee 
" agenay or within one year after th de- 
‘t termination of the agency of such agent,” 
and, so, on ; and Bection 104 exclades tbe 
Jurisdiction ‘of Small Catee Courts, žo that 
the jürisdiétion turns qutirely:on the oon- 
struofion..-to.be put, on.the word “agent” in 
thè Section referred E ue jv 
SEMEN TOU EM deck, CX eua i 
^t. may, be ‘observed jhat-Becripn BO fa a 
transcript of Section 88 of Adi X of 1959, 








= fa bo s Mm £c E -- woe, ' v 
z that the guilt was & a contract and ood 
esi re bot brought uy Vier ent Shai o Sal 
Odise ee ae = o ee 
Jt. 647% a ee ee ee owxocrM A E MP 
ae S a aa T wh a 
“dass: Tms is a’ anit brought by ‘the 
plain’ to ‘recover “from. the? defendant 
rüpoes 75-11 doder the circumstances. stated 
fe the plaint, Which runs as follows :—-' 
1 S nr 4l "m A ` s 


Ņ : AE > * vig 
^54 Buit for: the ‘recovery. of rupees. 75-11, 
` Caa refgnd.of, rent realized, under a Barat. 
(Tn. village Komurchandd of Pergunnah 

-4 Moolgbur, wọ. hold, an, anoestral: gati 
= "jummah and a rent-free tenure extending 
y over 165 beegahd- 10 cottaha of land, 

? which we, bn 'oltaining Pupege 200 on a 
pdnd’on' the 22:d 'Poné 12765, lèt in tjarab 
“to defendants on tHat date for 9 years 
*"eominencing from 1276 to.1284, and the 
“amr of rupees 71.12 which was,due to: 
faa bý the-undermentioned ryots for rent 
“of thíé'said yéar. 1275 was given in Barat: 

= to-delendanta: on the said 22nd Pourgn' 
"his? condition—ithat' the defendant after. 
realizing the a t à : : | 
Ce pice 4 giónt oF Tahd or édollection of rente," but 
interest on the said, bond, and ont of the: a AD Mi eed UR M 
-^bala all. S e word “agen as been omit rom the 
LR abe ee prosing Adt and it is therefore CAG 


-“ malik as rent dne to him and ehall make | PY : 
"over the receipt to us on obiAluing the, 0 say What construction the High Oonrt 
may put upon the word “agent.” 


1 
T! 


and Geotipn-249 cf that enactment exp Kind 
wha agents wore,” It-said .“ šuits by zemin- 
“ dars ‘ànd others in reoejpt. of the rent of 
* the land against any agents employed by 
** them ip the management, of land or ool-: 
“legtlon of rents or- the ‘sureties of suth 
agents l'or money received or accounts kept 
* by anoh agents in the coarse of such em- 
“ ployment or for papers fi their possession, 
** shall be cognizable By the Collectors,” and 
&o on. Bo that there could be no doubt that 
the agents referred toin Section 24 “ were 
“ ghployed by land-holders in the manage- 


«66 


same from him, aud shall also pay the 
“remain! 16-4 to us in cash an TUNE NL eee 
T shall ae n » Fein the es Assuming, then, that suits under Seotion 
^*' amount; and should he fail to act up. to 90 are “suits by semindars aud others in 
‘the condition, he, shall pay: the amount receipt of the rent of lands ayainat agents 
“with intereat at.the rate of } anna -per employed by them in the management*of 
‘frape per month, The ryots were daly land or collection of rents," it remains to be 
/'eonfronted about the Barai and the defen! seen whether the defendant falls within the 
* dant has accordingly realized, rent from definition of agent in the Section referred 
“the ryota, but be has not. paid os the| 3 and I think there is not mach room left 
! * amount according to the terms and taken | for doubt on this polnt as an agent is a 
' © reodipt from us, and -as the malik. has | person authorized to do some aot or acta in 
‘realized the rent from us with costs and | the name of another, and the authority con- 
. “interest by .syidg and obtaining débree | Aded to an agent may be ose or other ó£ ~ 
“against ue, we are entitled to dp nde th» | threo kinds, vis., ris .generaj or uni- 
; ^same from thd. defendant as per account| Versal; and as the defendant was po. ; 
-f aê at foot, through atrengih of ploof', | Of limited d as appenrs hy the pláint, 


| UAM he would eome under the first head, or what. 
* `- The defendant ons. that he bas @ollect- | one would call n special agent. Consequently, 
ed^he rents as allegéd in the plaint, ond 


K as it is alleged lie has oollected rents from 
orgessthat tite suit is not maintaindble in | the ryote of plaintiffs and misappropriated It, 
O* Small: Cause Court but in the Civil Conrts | E think he would clearly be ljablo to a sult 
, undef the provisions of Act VIII of 1869, | under Section gO for the recovery of the 
" Whick-liad been axtedded ‘to this district mondy in his hånda, and that tlieréfore the 
under’ Notification (see ‘the — Gaseite) of | jurisdictlon of a Small Cause Court f$ bar- 

* March: 2nd, dii Rx e red by Section 104 |... SE m 

» * M. n e = : 


E s . 


Owi. 


. For the above+reaséns J have not entered 
into the merits of the suit, but as I have 


-——dUub!s in the matter I beg to solicit the 


opinion of the High Courton the point whe- 
Ter Whe suit as laid. is cognizable by a Small 
Causy Court. 


The judgment of the High Court was deli- 
» , vered as follows by 


Norman, C. J.—' This is a very simple 
caso. Itis a auiton a contract by which the 
defendants, for certain consideration therein 
‘mentionéd, agreed to give to the plaintiffs 
credit against the interest due on bond 
rupees 16—to pay them in cash rupees 16-8, 
—and to pay to their landlords rupees 89-8. 
Having failed.in the engagement, the defend- 
ants are sued and rightly sued in the Small 
Cause Court, and could not have been sued 
any wbere else. i 





The Ist September 1871, 
E Present : 


The Hon'ble J. P. Norman, Officiat 
Chief Justioe, aud the Hon'ble Dwarka- 
nath Mitter, Judge. 


Institution of Plainta on holidays. 
Reference to the High Court by the Offi- 


ciating Subordinate Judge of Midnapore, 
. dated the 12th June 187]. 


Ununto Ram Chatterjee (Defendant) Ap- 


: peilant, ] 


versus 


Protab Chunder Shiromonee (Plaintiff) Re- 
spondent, 


No one for Appellant, 


- Baboo Anund Chunder Ghossal for Re- 


o _8pondent. — 

A plaint may be received and admitted Moonsiff 

on a Sunday ar other holiday. me 
Case.+-THE plainjiff, r pondent, sued to 
recover rupees 1J60, being principal and 
interest due on a'bond, 
*Pergunatee year. dated 15th Joist 1978.* 
The ‘time for re-payment 
debt was fixed for thd month of 


of th 
! Karts 12759. The plsint was presented to 


and recfived by the Moensiff on the 29th 
2 a ¢ 
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Bundhoo Sutmah, defendan 






| Kartio 1278, oorresponding with-the 18th" 
November 1870.* This was a Sunday, and e 
the two following days were authorised holl2 :' 


days on account of the Hindoo ,featival 
Kartio Poojah, andit is therefore contended 
on the part of the defendant, appellant, 
that the filing of the plaint on a Sunday 
was illegal; that it must be considered to 
have been filed on the date the Coart re- 


opene@after the holidays ; and that the time | 


for the institution of the suit having ex-° 
pired on à holiday, the suit was barred by 


limitation under Aot XIV of 1859, Vide ` 


Fal! Bench Raliug, dated 14th June‘ 1865, 
in the case of Rajkisto Roy yersus Dino 


Small Cause Court, Hooghly. 


I have been much pressed on the part of ., 


the appellant to solicit the Honorable Court's ` 
decision on fhe following point :— 


It seems to me that acoording to the 


agreement the debt was payable at any: time 
within the month, that is, up to the 80th 


| day (the month being 80 days) of Kartio : 


1275. corresponding with the 14th Novem- 
bere 1867, and as the debt was not paid 
within the time stipulated, the plaintiff's 


cause of actiou accrued on the following - 


day, à e, on and from the Ist Aughran 
1275, correspouding with the 16th Novem- 
ber 1867. Under Clause 9,. Section 1, 


‘Act XIV of 1859, such suits are to be - 


brooght within three years from the time ` 
when the debt became due, and' the plaint 


being received by the- Moonsiff the suit: ' 


must be considered as duly presented in 
time so as to bar the operation of the law of - 
limitation. Act XIV of 1859 makes no 
exoeption of Bundays or other holidays aa 
dies mom. The Circular Order of the 
High Court,* dated J8th December 1869, 
authorised the doing of an aot for which 
emergent applications may be made and 


which may be lawfully made or done ouwof . 


Court. 


The Sadder Court, North-Western Pro- 
vinces, have ruled that if a plaint is flled 
on a holiday it is to be considered as filed 
on the day the Court re-opens after ghe 
holfdays, Vide Broughton, 4th Edition, page 
72 ; bat the Aot (XIV of 1859) is altoge- 
ther silent on such a ‘point and ‘gives wo 
discretion to the Courts to émeend the time. 
of limitation. The Court was closed ° on | 
account of Sunday, so the plaintiff could not, 
present his plaint in Court on that days . 4. 


Rwhngs. | (Vol. XYL.. 


t, referenoe from ^ 


. NNNM NEM 
a oe ae 


e dies non; but ns‘ the time for bringing an 
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* It is urged that Sunday is reckoned as 
action had to expire on the 30th Kartio 
1275 and that day was a close holiday, the 
plaintiff was justified, I, should think, in Where the trusts of and guardian sresrerneal 
presenting his plaint to the Moonsiff on San- | in different persons, an action instituted ae uen 
day, the 29th Kartio 1275, and there was the minar with the sanction of the Court of 


z o brought by the manager. 
nothing illeg«l in reoviving it on that day. epee : 
" In a case in whioh Regulation X of 1798 has no - 
The rulings olted in | cation, the Court may, under Section 8, Act XL of 1 
*XT Weekly Reporter, the margin,* refdrred to | allow a friend or relative of the minor to Institute a suit 


Court References by the pleaders on both for the protection of the infant the Court may allow 
by Mamad a II sides are not, I think, | another person to sue for the benefit of the latter. 


eekly Reporter, Small at variance with My} An infantis as much bound bya judgmenfin hig own 
page 6, one ^ oplnion : so I dismissed ection as H of full age, and if an application for review, 
° the appeal contingent his lt must be eabjeot to the conditions 


upon the decision of the Honorable Court. | Procedure. 


The judgment of the High Oourt was 
delivered as follows by 


Norman, C. J.—We think fhere is no 
reason why # plaint should not be received 
and admitted by a Moonsiff on a Sunday or 
other holiday. 


The appeal has been rightly dismissed by 
the Subordinate Judge. 
e 
The respondent will get the costs of the 


case, and we allow 16 rupees as pleader's 
fee. i 


Norman, C. J.—'Trs ie an application on 
behalf of Rajah Prithee Nath Singh, zemin- 
dar of Pergunvab Nyagram, for a review of 
a decree of this Court passed in pursuance of 
a judgment of Mr. Justice Raikes and Mr. 
Justice Seton-Karr. The decree bears date: 
the 22nd of March 1864. ' 


The snit, instituted on the 81st of Decem- 
ber 1861, was brought by Babvo Modhoo | 
Soodun Singh, the manager of the estate of 
Rajah Prithee Nath Singh, then an infant ' 
under the Court of Wards, to recover 545 
beegahs 5 cottahs of tand in Mousah Banse 
gurriah. , TE 





















The 4th September 1871. : 
tor, examiniug certain paika lands, ordered , 
the Ameen to take measurements and pre- 

paie a map, and on tbe 7th of July 1858 

found the lands in question to be in posses- 

siou of the defendants, the Paiks of Ampa- 

toorigh ; that “this order having been con- 

firmed in summary decisions by the - Magis- 

traie and Sessions Judge, the defendant dis- 

posseased the minor by taking possession of 
the land in dispute. The plaint prayed that 

the Court would award possession to the 
minor by eefting aside the order of the De- 
puty Collector. The defendants alleged that 
the plaintiff had never been iu iaseseton, and 
that under Act XIII of 1848 the suit was 
barred by limitation, not baving been brought 
within three years from the Deputy Colled- 
tor’s award. TÉ 


The Judge of*Midhapore dismissed the 
suit.on the ground of limitation, and hls de- 
cision Was sfirmed on appeal by the decree 
of which a review is new sought. 


Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justios, und the Hon’ble F. A. 
Glover and Dwaikanath Mitter, Judges. 


Regulation X of 1793—Minor’s right 
of action—Guardian— Manager — 
Section 3 Act XL of 1558—£2ectlons 
376 and 377, Civil Procedure Oode. 


lication for Review of Judgment passed 

— by the How’ ble Justices H T. Raikes and 

* WW. S. Seton-Karr, on the 22nd March 

1864, in Regular Appeal No. 408 of 
1863." 


M8dhoo foodun Singh, Surberakar on,the 
part of Rajah Prithee Nath Singh minor, 
Plaintiff (Appellant) Petitioner, 


ve ^ verius : 
Rajah Prithee Bullub Pau! and others, De- 
| fendants (Reqpoudents) Opposüe Party. 


ps eee 
* W. Ry Gap Namber, Cii p. 140. — « 


* n 


It appears that the Rajah came of tge at 
sometime prior te the 28th of May 1868;. 
: = eae 


A's , . e. " P M 


I e 


Mr. J. W. B.*Money for Petitioner. -> 
No one for Opposite Party. ores 


He aays that Mr. Eeily;a Deputy Collec- , 


= 


‘. An’ rüfeant ia:as-touch bound by a-déarde. in 
equity as m person'of full áge (with. certain @ 
exoepiions thereidafter mentioned) «nt there- 
fore if there be an absolute decrde* madó 
ngainst an infant be will uot be permitted uj 
dispüté it ünlesk upon thé same greühds i 
an adult might have disputed ft such af 
fraud, collusion, or érror." > rns 


solu Macpherson on Infante, page 480, and 
‘Chambers on Infants, page 796; tht oxsós e 
rd IN oe a até discusded in which it is Open to an inr 
Mr. MoB conténdéd that the gaardiam | fant, ob coming of age, to, impeach a déoreé 
cma paving been, a party to the sait. the in- | obtained agains: him: in bis: infancy. , 886 
funt wks nut properly represented, 3 ie ;: Musleah, versus Müsleah, T Boulnois; 
PP Ley id a oómpletednis wer to that objoe {OC bt CA NS 
ton- Duder Begulaiion X of 1798, Set üófi 7, We need not discus the question whether 
L“ wliere she trusts of, manager and gpardian, Mr. Money’s olient L8 Able to show oy 
~aré vested iw different persons the manage: | 8'Ouud on which a review ogüld: be gran, x. 
It le enough tb say ibat if an application 


siswo- bave the, care of tbe estate, real'and, 
for revib€ be-made it must be subjrot tó.the 


‘personal; the guardian the care of the per- ; t 

caob maintenauce, aud education of the provisions of the 876th and BT Tt: Sections 

minor: The 9th Section shews: what are of the Code of Civi. Procedure, If we kup- 
the doties of the manager, , He ja to engage | pose that infauoy could be admitted as a Fea- 
to manage the estate diligently and faithfu y, | somh for not.making ap application for rexidw 

“fór üfe'ploprielór and'to ase every megus in |-until the infade attains hi ‘fall’ age, ohare 

‘ Kiepower co^irtipróve the'sanie for his bene- |'no éplauatiou of the delay of néarly- three 

"ft'&s c! 7 ... C7 | dare which has alnoe taken plate... i, E 

If an infant has'a right to ask fora review 

of a decree passed against him, it is clear. that 

he ought to come to the Court promptly on 
attaining his majority. But it has not been 

suggested that the. petitioner Kad any excuse 

for not preferring the application within & 

reasonable time after coming of age. 


We, therefore, reject the application. , y 



















bf the offloer of the Court of Wnids. The 
petition for review was filed on the 19th of 
bL ` a 

t Tdppéite-front tie plaint chat Natained 
Dabee, the mothér of the iffuirt, was his 
BRAW, and thar ihe duit Wad nót brodglit 
| Si lier ‘bug by the nianager appointed by the 
Court.of Wards, 2 6 V7, 





U 


tonii LS qe W^ ou ONT cR 

«^ o'Eheaetion, which we must presume to have 

-- bean’ sanctioned by theeCoart,of Wards, was 
properly brought by the manager. - 


> "Tf this had been a case to. whieh Regula- 
5-tlon. X. of 1793 bad D applicañion, the Court 
- might} under Act of 1858, Section 8, 
z.Havd allowed any friend or, relative of the 
-cminor to-institute a suit on his behalf, And 
- -}o‘p-esse where the guardian omitted to take 
^.the-necesmary steps for the protection of the 
-: infanty as was suggested by the plaint in the 





a ee Ce ae M 
' "The 5th September 1871, . . 


a t- case, the Court might no doubt allow |. . Presents - So lE 
i- another person tg sue for the beneflt of the | The Hon'ble J. P. Norman, - Offloiating 
ce infant. - ! Chief Justice, and: the "Hon'ble DwWarka- 
: - The point as to` the extént to which an nath Miter, Judge. as, $ E A . 
infant is boutid H x degree Passed àgalust | Trifants—Ddoree by Ùonsgüt—Prödo- 
: fia while tepf'eseníed by a uardim'hásrot| ,.-- « " ^" o, dare. "- v 
xen mach cqnsidered by the Codrts it! this Caso Nò. 468 of: 1871. 


-gpuntry. ° Certain principles have; liowevef, 
` been laid dówn' By’ a' ooürát^of décisioris in 
England Wick adem "düribonaris toequily alld 
good conscience, PNN ng | 
^ ' Mecording to the la^ as administered’ in 
rad iia the’ getiér rals both’, at’ law 
and in equ Tien ail iofdut "is ad Huch 
bound by a juágtient in Diaown ‘action ab if 

of full:age. „Bee per Lord Hardwicke, in E t " 
d LOT versus Mbles worth, 8 Aikyne, 626.|  Mungut Sircar and others 
Th Chambers on Infants, pie 796, itis sáid;— | “© . `- Respondents: ` pro . 
l ^ t s. SO Vus 


Special Appeal from a decision pássed by 
the Subordinate Judge of Backergunhe, 
~ dated the 9th January 1871, aj 1ming a 
_ decision of the Meonsiff of Madarge- 
pore, dated the 8th August | 870. ` 
Churn Raha Bakshee (Plaintiff. 
Appellant, — vh 
o berms, 00007. d 
efen&anta) — — 


E 


SS]BTL] 50 c Civil 
1 Baboo: Chander adhub Ghose lp Ap- 
NER c pellant; i 
2 i , Baboo Romesh Chunder Mitter for Re- 
A spondents Dm 
A Court ought not to make a decree by consent 
aghinst r infant, without asoertainin g that it is for the 
, benefit infant that such a decree should be pro- 


Norman, C. J.—It is quite clegr that this 
special appeal is not well fouuded. . 
°. i 


7 The plaintiff sues as owner of a talook 
for possession ofa jote within that talook 
. which belonged to one Shnban. He saya 
that after the death of Shaban, the jote 
came to Meajan ; that Meajan remained 
in possession till 1274, when he made default 
dnd absconded. The plaintiff anys that in 
' 1275, the Sircar defendants came into pos- 
session as trespassers and he was unlawfully 
‘ à 1 e ‘ 


-' dispossessed. 


..-?Mungul Sircar and others, defendants, 
said that they bad nothing to do with the 
.]and. One of the defendants, Kullye Sircar, 
alleged that the person in possession of the 
` jote was the guardian of Mesjan, who was 
“a minor, a person named Ass&lnt Khan ;stliat 
` the jote was au ancestral jore belonging to 
the minor, and he hjmself had been put into 
' possession on behalf'of the minor upon the 
, underetanding that he was to pay one-half 
‘of ‘the profits to the minor. Upon this, 
' Assflat Khao was made a defendnnt. The 
suic was dismissed by the firet Court. 
From that decision, there was sn appeal 
' to the Subordinate Judge of. Backergunge. 
Moulvie Eradut Ali. On this appeal, As-&- 
lat: Khan came in and put in a petition 
-saying that he was not willing to defend the 
appeal, that. the jore was not profitable to 
the minor, and that be was prepared to 
resign it on the part of the minor. ` 


The Subordinate Judge being somewhat 
surprised at such a proceeding, made ens 
quiry, and came to the conclusion that the 
petition was fraudulent, that Asefilat Khan 
ought not to have filed it, and it was likely 
to be prejudicial to the interests of the 
minor. He, therefore, affirmed the judg- 
ment of the first Court, and from that 
decision of the Subordinate Juége this 
Special appeal has been presented. $ 

. ^ e 


~ "It is a rule adopted by Courte of, Eqnity 
9 

in England and in the Orielus] side of this 

Court, a rule which hag been acted upon on, 


.'' pany. Occasions within iy own. knowledge: 


(oA 
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on this aide of the Court, that whare infants 
are concerned the Coort, will: nor make a 
decree by consent against an infant withojt 
asovrtaining that it is for the benefit of thedn- 
fant thateuoh a decree should be pronoguóed; 
and we think ibat ibis ia only a prope: pyigt- 
tion to the infant, because if the deeree ts 
once proponneed it becomes binding upon 
the infant, and be is not competent to dis- 
pute it onless he can show that the deeree 
was obiained by fraud. This would throw 
the borden of proof on the infant and would 
place many diffralties in his way. 


The Subordinate Judge has only done. his 
duty, and after making proper enquiry has 
come to the conclusion that he ought not to 
make a decree against the infant founded 
upon the consent contained in Assülat-Khan's 
petition. E 


The appeal is dismissed with costs. 





The Sth September 1871... | 
e R t 
Present: DE à 
"The Hon'hle J. P.. Norman, Officiating 
Chief Justice, and the Hon'ble, Dwarka- 
‘neath Miter, Judge ,— MT f ae 
Section 153 Act X of 1889— Appeal 
—Right of action—Ziquitable. title 
to rent. . ' ear 
Case No. 498 of 1871 onder Act X of 1849. 
' m T 
Special Appeal from a decision passed by 
the Additional Judge of Nuddea. dated 
the 2nd February 1871. affirming a deci- 
sion of the Deputy Collector of Hura- 
ghat dated the 80th July 1870. ^ `` ' 


Eshan Clunder Ghossal (Defendant) Ap- 


pellant, a 
EL 

versus LP wu 
Burno Moyee Dose ( Plaintiff): Respon- 
dent. = M 
Baboo. Umurendro “Nath , €katterjea -for 

008. Appellant. — , : i 
Baboos ‘Grija, Sunkur “Mojoamdar, ard 
| Bhyryb Ch8nder | jeg toz, Respou- 

EO MULUS 
. . f% i E ER 4 
e e 


1. , i 
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* Nu appeal is given by Section 158 Act X af 189 ina 
case in which a lanilord mnes a person as tenant who 

d E E ME “denying the laudlord's 
| dile 


uL. 


" the lower Oourt not involving & disputed 
“ title to land, but simply that Eehan Chun- 
“ der i^ liable for the rent of this jote at * 






“An aodon for rent does not Ife against a porson seid 
or shewn to be in possession of a tenure which is written 
Haase, books of the semindar in the name of a different 


de a oontract for rent, express or 
ir pl M i 


^ 


id Norman, C. J.—Own Ram Kanaye Mitter 


was formerly the ijaradar of Palitparah. 
, He also possessed a jote: called Shahasaram 
within that ijarab. This jote wes con- 
veyed by him by a bill of sale to Molendro 
Nath Banerjee in the year 1276. The 
-ijarah of Ram Kanaye afterwards came to 
‘the hands of the present plaintiff, who sues 
one Eshan Chunder Ghoasal for the rent of 
‘Slahasaram ‘from Sraban 1275 to Magh 
1275. 


The'plaint, by way of stating the right 
of the*plaintiff to maintain the ection, sim- 
ply says that a jote in the name of Shahasa- 
ram is written within that ijarah and Eshan 
Chander Ghosanl is in possession of that 
Jote. The plaintiff rests his claim to sue 

han Chander for rent on the ground that 
the transfer by Ram Kanaye Mitter to 
Mobendro Nath Banerjee was really a trans- 
"fer to Eshan Chunder Ghoseal, and that 
Mohendro Nath has been holding since 1275 
benamee for Eshan Ofinnder Ghossal. 


Kahan Chunder Ghossnl denies this. He 
‘ways that he had nothing to do with the 
jote ; that he was never in possession of 
It ; that be nevér paid any rent to the plain- 
‘tiff and that the suit' will not lle in the 
Colleotor’s Court. l i 
~ The Deputy Collestor, Ranf Sunkur Sein, 
found that the defendant. Eshan Chander 
Ghossal was in possession of the jote, and 
he says “so he is liable for the rent.” 


. From that decree, there was an appeal to 
the Judge, Mr. Pepper, who gbee at great 
length through the evidence and comes to 
the conclusiorfon the facts that the supposed 
transfer to Mohendro Nath Banerjee in 
1275 by Ram Kanaye, who is the nephew 
“of Eshan Chunder Ghossal, was a mete 
benamee twffhsaction, Ram Kanaye oontinu- 
ing to hold the jote but qeing the name of 
"Mohendro Nath Banerjee to defeat his 
creditors, and that Ram Kanaye ogrtinued 
to pay rent himself up to the lest payment 
before suit. The Judge gags on to say :— 
«VT an «leo of opinion that this ‘suit being 
“simply one for rent, and -the decision of 
e e 


[ 
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“a tate below 100 rupees, the appeal did 
‘not lie to this Court but to the @ollector, 
" ab it was a suit decided. prior to the pasg- 
“ing of Act VIII of .1859 or ite coming 
‘into force." He. therefore, dismisses the 
appeal] and upholds the judgment of the 
first Court. 


From that decision there is an appeal to 
‘this Court, and two points have been taken. 


The first is that an appeal does lie under 
Section 158 of Aot X of 1859, 


It was argued by Baboo Umurendro Nath 
Chatterjee that in this.suit a question rela- 
ting to title in land or some- interest in land 
by parties having conflicting claims thereto 
has been defermined by the judgment of the 
Deputy Collector, aud therefore that. the 
judgment of the Collector is open to appeal 
‘as provided in the 158rd fection. 


On: looking closely at: the language of 
that Section, it does not appear that ‘the 
present case ‘falls within the terms of it. 


‘No question relating to any-title to land 


or interest in land has been‘ decided in -thia 
sult as between any parties havina con flict- 
ing claims thereto. A queatiou relatiog to 
title to the land has, it is true, been raised, 
and that question has been decided as be- 
tween the landlord and alleged tenant Eshan 
Chunder Ghossal. It must be admitted that 
it makes a great difference whether the de- 
cision is between parties having conflicting 
claims, or between the landlord and a tenant 
who repudiates his tenancy. If the question 
relates to title ‘in land as between adverse 
claimants, although the amount sued for may 
uot exceed 100 rupees, the question involved 
may be of very considerdble importance, 
whereas in the present case the question 
involved is little more than the amoupr“of 
the particular rent, because if Eshan Chunder 
is dissatisfied he can relinquish bis tenure 
aud eo get rid of farther responsibility. | 


| We think that in the case when a landlord 
sues a person as tenant who repudiates the 
tenancy, not denying the landlord’s title, no 
appenl is given by Secttou 158 of Act X~of 
1859. 6 a . 


It wes urged, secondly, that the suit itself 
Was not maintainable under Act X of 1859 
and that the plaints does not show any lià- 
bility on the part of the deféndant*to pey 
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rent, The mere fact that a tenure is written | Baboos Hem Chunder Dagerjee and Umer- 


* in the books of the zemindar in the name of 
a particular person, of which another person 
is shown to be in possession, is not enough 
to support an action far rent against the 
person said or shown to be in possession, 
without eomething more, something to show 
an express or implied contract to pay rent 
In the present case, it is not shewn that 

e Eshan Chunder Ghossal ever paid tent or 
agreed to pay rent to the lendlord or at- 
torned to him in any way. He is liable, if 
„at all, for rent merely on the. ground that as 
between himself and the nominal transferee 
ofthe tenure he is equitably entitled to 
possession, and equitably liable to indemnify 
that transferee for rent. 


According to the deeision of the Full 
Bench on this poínt,* an equitable title is not 
sufficient to give a right of suit under Act 
X of 1859. That being so, we are of 
opinion that the suit was not maintainable 
under Act X of 1859. We therefore set 
aside the deoislon of the Judge and dismiss 
the plaintiff's suit, but without prejudice to 


e. any question which may be litigated between 
i the parties in the Civil Court. z 
Each party will pay his own costs of this 
appeal. 





The 5th September 1871. 
Present: 


The Hon'ble F. B. Kemp and W. Ainslie, 
Judges. 
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Aot VIII of 1869, Seotion 102—Dis- 
‘trict Judge—Jurisdiction— Section 
73 Act VIE of 1859--Appeals. 


Case No. 102 of 1871. 


"E Movia! Appeal from a decision passed by 

. the Subordinate Judge of Beerbhoom, 
dated the 20th February 1871, reversing 
a decision of the Moonsiff of Gopalpore, 
dated the 28rd July 1870. 


Doyal Ohunder Sahoy (Plaintiff) Appellant, 


. 9 
. xt DErsus e 
Nobin Chander Adbioarry (Defefidant) 
= Respondent. 


* 6 W. BR, £ct X Rulings p. 77. z 
\_ 


endro Nath Chatterjee for Appellant. 


Baboos Nil Madhub Sein and Rash” 
Beharee Ghose for Respondent. | 


The words “ District Judge” in Section 102 A& Vit 
of 1869 do not include any other Appellate authority to 
whom, under the provisions of the Civil Court's Act, 
appeals may be made over by the Judge; and when ap- 
peals are made over under Section 26 Act VI of 187P to 
the Subordinate Judge, the latter does not dispose of 
tham under tbe same condition In respect of finalty as 
the District Judge. i 


Under Act VIII of 1889 the Civil Courts have powers 
higher than those which were vested in the Revenus 
Courts by Act X of 1859, but these powerf™heed not 
be so as to extend tho relief asked for in a 


eee A f 4 
w are necessary for the 
right to the relief so even 
ae and is made a 

of 1859, unless his intervention raises a new issue. 


A party to a suit is competent to appeal to set aside 
the whole decree, and it is competent to the Appellate 
Court, on such appeal, to set aside the whole decree. 


Ainslie, J.—Ix this suit, the plaintiff sued 
to recover a sum of rupees 84-2-8 pie from 
one Ram Dhun Mufdul, alleging him to be 
a ryot on an estate purcbased by the plain- 
tiff at an auction sale on the 12th of Bbadon 
1275. The defendant denied any liability 
to the plaintiff and alleged that he paid his 
rent to one Nobin thunder Adhienrry, an 
intermediate holder under the former pro- 
prietors, and that he had paid the whole of 
the rent for the year 1276, the plaintiff 
claiming from Oheyt to the end of the year 
1275. Nobin Chunder Adhicarry came in 
and was made a defendant under Section 78 
of Act VIII of 1859. The first Court 
rejected the plea raised by the original defen- 
dant and by Nobin Chouder Adhicarry, and 
gave a decree to the plaintiff for a portion of 
the money claimed hy him, 


On appeal the Subordinate Judge, finding 
that Nobin Chander Adhienrry had been 
holding, for some time previous to the pur- 
chase by the plaintiff, under the alleged 
mokurruree deed and continwed so to hold 
up to the date of institution of the suit, 
reversed the judgment of the first Court and 
dismissed the suit, stating that so long as 
the plaintiff did not get the, mokurruree 
right of Nobin Chander set aside in a re- 
gular suit he is "not Sntitled to réceive rent 


dir@ut from the tenants. 


From ‘fis decision a special appeal has 
been filed, As the opening of tbe onse an 
objection‘was taken by the respongent to 
the efféot that^ug appeal will tie ig this case, 


E 
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We think that.this answer is ala of great 
weight, and we fad that in Special Appeal » 
No. 247 of 1871,* decided by Justices Loch 
and Mitter on the 4th July 1871, it was 
held that .Section.102 Act VIII (B. C.) of 
1869 does not bar & special appeal from ths 
-order of a Subordinate Judge. On the 
whole, we are of opinion that the prelimi- 
nary objection must'be over-ruled, 


On the case itself the questions that arise, 
-are—firatly, whether, in consequenoe ofthe ` 
repeal of Section 77 of Act X of 18459, 
the Civil Courts are bound to go folly into 
-questions of title arising in rent cases 
brought before them or are at liberty tto- 
Tesiriot themselves to such questions -as -the 
Revenue Courts were competent to try under 
that Section ; secondly, whether the pre- 
sent defendant Nobin Chander Adhicarry 
was properly admitted as a party to the 
suit under Section 78 of Act VHI of 1859 ; 
and thirdly, whether the decision of the 
Sabordinate Judge is not defective, inas- 
much as he has omitted to notice material 
evidence on the record which has been relied 
upon by the first Court. 


Ti was argued by Baboo Hem Chunder- ' p 
Banerjee that the effect of the repeal of 
Section 77 of Act X of*1859 is to make it 
incumbent on the Courts to try questions of 
title whenever such questions may arise in 
the oourse of rent suits and that they are 
not justifled in restricting themselves to the 
points to which the attention of the Revenue 
Courts was limited by that Section. There 
can be no doubt that under Act VIII of 
1869 the Civil Courts have powers higher 
by far than those which were vested in the 
‘Revenue Courts by Act X of 1859, and that 
when properly called upon to do so they 
will exercise these powers. We may refer to 
a case recently disposed of by the Chief 
Justico and myself, Regular Appeal No. 11 
of 1871,T in whiob, in a suit brought under i 
Act VIII of 1869, «he Court carried EET 
enquiry far beyond the points at which the -~ 
Revenue Courts had been eompelled to stop, 
but in that case there was a special prayer 
for the relief granted by the Court., This, 
it appears to us, is the distinction between 
‘tha€ case and cases such -as the one before 
us; andit does not at all-follow that, because —. e 
&*Court has jurisdiction*to entertain a suit ~ 
for mote ample relief than the=plaintiff a 
for in kis plaint, it will therefore extend the 
relief actually asked for. mE 
ee NUT 

* Amis p. 182, - Sv 
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inasmuch as the whole sum claimed is 
under 100 rupees.and no question ‘of title 
has been determined by the judgment, and 
by Section 102 of Act VIII of 1869 the 
dacision of the Court 'below ig ‘final. This 
*ohjeBtion, we think, must be over-ruled. In 
Section 102 the words are :—Nothing ‘in ‘this 
Act contained shall be held to confer any 
„power of appeal in any suit tried and decided: 
‘by a District Judge originally or-im appeal, if. 
‘the amount sued for .or the valne of the 
property claimed does not exceed 100 


‘rupees, &o. 
Fhe words “District Judge" do not of-ne- 
cessity include any other appellate authority 
‘.to-whom, under the provisions ‘of the’ Civil 
«Court's Aot then in force, Act XVI of 1868, 
or the ‘present Civil -Court’s Act VI of 
‘1871, appeals miy be made over by the 
Judge. By Section 26, Act VI-of 1871, 
‘the Jüdge is empowered to màke over ap- 
peals to the Subordinate Judge who is also 
Sby ‘that Section authorized to hear and dis- 
ipose of them, but there is nothing in the 
.Beotion which says that he shall dispose of 
them under the same condition in respect of 
finality as apply to the orders of a Distriot 
‚Judge, and if we look at the further provi- 
-pions of that Act we see from Section 28 
that in n D MNA which the Judge 
is empowered to make over to the Sybordi- 
‘nate Judge for trial in the first instanoe, the 
‘appeal does not come direct to the High 
‘Court, but that there is an intermediate 
nppeal to.the Distriet.Judge, and in ordinary 
' suits uuder rupees 5.000 there is an appeal 
: on the merits from the Subordinate Judge to 
the District Judge; so that it is quite clear 
! th&t the Legislature considered the District 
‘Judge to be an authority of a higher grade 
than the Subordinate Judge, although the 
jorisdiction of the latter in original suits is, 
‘under Section 19, as wide as that of thé -Dis- 
‘trict Judge, and we mast presume that when 
‘Act VIII of 1869 was passed and the words 
:*! Distriot Judge" were specifically inserted 
Ta Section 02, the Aot constituting the 
several Civil Courts was in the contempla- 
‘tion of the Legislature. 


































Anofher puswer to the objection was given 
ito the effeot that under Section 872 of Act 
VAII of 1859 a spechal appeal lies from all 
orders where it has not been specifically 
taken away and that as there is no provision 

' spedifloally bárring special appeal from the 
‘order of a Subordinate Jamdge in rent suits 
unde» rupeeg 100, it must be taken for 
granted éáhat:the right of Appeal exidts. 
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^ caused herself to be introduced asa de- 
* fendant mast fot change the onus of proof 
_** sb far as she 1s concerned, and in onr opi- 
‘“nion the onus, as against the plaintiff, is 
** entirely on her and not on the plaintiff, 
iige the latter Aas proved his purchase 
| * from Hameed Russool.' Tt has been con- 
tended on the strength of this decision, that 
tbe onus was thrown entirely upon tbe in- 
tervenor in this suit to establish his title, and 
generally that the onus of proof is on an 
intervenor, ‘This, however, is going beyond 
what that decision warrants. It was there 
distinethy pointed out that it was not because 
she was an intervenor that the onus was 
upon Banee Khanum, but because a primd 
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* facie caso had already been made ont against 


, the orlgiual defendant and ostensible owner 
of the property, and that therefore it was 
for her to make out a oase suffleient to rebut 
that priwd facie case. The fact was thata 
new idsae had arisen in the case in conse- 
quence of her intervention, and that the 
afürmative of this new issue reated upon 
her. But in the case we have to deal with, 
the intervention of Nowlin Chander does not 
necessarily raise any new issue, and it is 
sufficient for the purpose of this suit to de- 
termine whether the relation of landlord 
and tenant exists betwoen the plaintiff and 
the ryot defendant. 


The other case cited, that of Rajah Saheb 
Perladh Sein versus Doorga Pershad Te- 
waree, is to be found in Volume XII, 
Moore's Indian Appeals, page 8831.* In that 
cass, their Lordships observe that ''the 
“appellant is the zemindar : as auch he bas 
“a primd facie title to the gross colleotions 
. ef all the mouzahs within hje zemíndaree, 
‘ Is lay upon the respondenta to defeat that 
“right by proving the grant of an interme- 
“diate tenure," That was a suit for eject- 
ment, sud there wra no intervenor in the 
case, and there is further this important 
distinction that in that suit there was no 
attempt to altar or extend the relief which 
the plaintiff sought by his plaint ; whereas 
in this suit there ig a deliberate attempt by 
asking fof one thing to get another very 
much larger. Then in that suit it was 
clearly necessary to determine the nature of 
‘the holding of the defendanta, because tha 
fact of tlteir being ate thee time in adverse 
‘ocqupation was admitted, and the mere “fact 
of sach occupation did not affect, the suit 
"which was specifloally brought 6 try the 
e 
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validity of the title under which the defen- 
dants held. But in the present case, the: 
plaintiff has not asked us to try the quality * 
of any intermediate tenure, and all we have 

to do on the plea of the defendant 44 to ss- ` 
certain its existenae. 


Then as to the question under Section 78, 
it appears to us that it bears upon the case 
in this way: that if the intervenor was im-- 
properly made a defendant, it may be that, 
the Subordinate Judge ought not, under the. 
provisions of Section 387 of Act VIII of 
1869, to have set aside the whole deoree on 
his appeal It is contended that as the in- 
tervenor all that he had acmally receiv-. 
ed the rente for the period for whieh the 
plaintiff is claiming them, he cannot possibly | 
be injured by any award to the plaintiff 
for that period, even if that award is a 
wrong one.* It appears to ns that this is 
taking too narrow a view of the provialons 
of Seotion 78, for it is quite clear that if 
such a decree as that of the firat Court were ' 
to stand, and if tbat decree were wrong, 
on the merits, the intervenor would be seri- ` 
ously injured. He would no longer be able to- 
reoSver his rents from the ryots as hitherto. 
The ryote having been made to pay their 
rents twice over in one. instanoe would as- 
surediy not go on paying rent to the inter- 
wenor except ander legal process, and if the 
intervenor is really in the position in which 
he alleges himself to be, he is entitled to be 
maintained in that position until ousted in 
due course of law, and it is for the plaintiff 
to proceed by a regular suit if ho wishes to 
change the existing state of things Iç 
zooma to us that this view is in accordance 
with that taken by the Judges who disposed 
of the case reported in Volame XIII, Weekly 
Reporter, page 862. In our opinion, Nobin 
Chunder was properly admitted as a party 
to the suit, and being a party to the suit he 
was competent to appeal against the whole 


decree, and it was competent for the Syfrr- — 


dinate Judge to set aside the whole decree . 
on his appeal; and if the conclusion on the 
facts at which the Subordinate Judge has 
arrived is correct, it was no doubt right for 
him to make the order that he has made. , 


^ ‘Phen we come-to the third ground, which 


ia that the Subordinate dudge has not falty 
consid the evidence and the grounds on 
which the decision of the firat Court rese. 
A deocftion of the 18th of May 1868 la.pat 
forward, in the 6th ground of appeal, as con- 
clusively establishing the falsity of Nobin 
Obunder’s claim, and it is said that 


REGN 


. 1871] °° Oeil 
Subordingte Judge has wrongly overlooked 
: this decision, although the Moonsiff strongly 
è relied upon it, Now it fs true that the 
Subordinate Judge has not alluded to this in 
his judgment, and it is possible, though not 
very probable, that he may have overlooked 
it; but if any body has suffered by the omis- 
sion, it is the respondent and not the ap- 
pellant, because the only thing this order 
proves is that the plaintiff purchased with 
potios of the respondent’s claim, ant the 
Moonsiff is wrong in saying that it was evi- 
dence against the respondent, 


But there is another objection taken in the 
4th ground ef appeal to the effect that the 
Lower Appellate Court hasentirely overlooked 
the authenticated copies of receipts filed by 
the special appellant, which go to show that 
the maliks and not the alleged mokururee- 
dars were in possession in the years 1271-72, 
and so far to contradict Ram Mundul’s 
evidenoe, It appears from the Moonsiff’s 
judgment that the defendant Ram Mundul 
was called upon to produce the original 
dakhilahs and that -he did not do so. To 
introduce the oopies, a vakeel of the Court, 
Baboo Bhurut Chander Banerjee, was calied, 
and he on examination stated that Ram 
Mandal took back the Court the origi- 
nal dakhilahs which had been filed in 
another case; but we see that the Moonsiff 
has used the word “ Istifsar" which ordina- 
ri means an examination not on oath, and 
on looking to the reoord it appears that thia 
was the nature ofthe examination. Now, 
without wishing to cast the alightest slur on 
the character of Baboo Bhurut Chander 
Banerjee, we must observe that such an ex- 
amination of a pleader called as a witness to 
rove a specific fact within his own know- 
edge, independently of anything that may 
have taken place in the suit, as to which he 
might be questioned as representing his 
client (supposing him to have been engaged 
i is suit) cannot be aooepted as of any 
weight whatever ; but it appears that those 
dakhilahs were put in in another suit by 
the brother of Ram Mundul, and the defend- 
ant Ram Mandal in the course of his exami- 
nation in this suit has admitted that he and 
his*brother were living in commensality and 
were holding the lands to which, these 
daPhilahs refer in common at the time whey 
that anit, whiglr is described by the Mponsiff 
&s.a*olaim case, was instituted, so that they 
were-oertainly used in support of the defend- 

dn gie by one who represented him in 
: en pending proceedings. This being 
xherB. appears to be sufficient to counget 
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the copies which have been filed with the 
defendant in this oase. Then, we think, that 
it was rightly argued that if are adntia-" 
sible against the defendant Ram Mondol, 
they must be taken, under the authority ofthe 
case in Volume X, Weekly Reporter apoWo, 
quoted, as evidence against the intervenor 
who was not bound to come in and expose 
himself to be in any way prejudiced by tho 
evidenoe which had been put on the record 
as against the original defendant, but who, 
having eo come in and made common cause. 
with Ram Maundul, could not object that 
what was good evidence before his ipderven-, 
tion was no evidence against him. WHat, 
however, the effect of these receipts is to be 
we are not at present prepared to say. It 
has been suggested by respondent’s pleader 
that in the claim case above alluded to they 
were rejected as not genuine. Thisis a mat- 
ter whioh will have to be considered here- 
after. It is clear that whatever their pro- 
per effect is} the Moonsiff has relied very. 
strongly upon them, and if they caunot be 
set aside as inadmissible they are undoubt- 
edly evidence which is was necessary for the 
Subordinate Judge to dispose of before re- 
versing the decree of the Moonsiff. We. ara 
therefore of opinion that the case will have 
to go back to be re-considered by the Sub- 
ordinate Judge. : As it has become n 
for us to remand it, we desire to call the 
attention of the Subordinate Judge to other 
points in the Moonsiff's decision that he 
should consider and specifically dispose of,. 
and also to & point which has been noticed 
by my learned oolleague Mr. Justice 
Kemp, which appears not to be referred to. 
in the Moonsiff's decision. The Subordinate 
Judge will hawe to oonsider whether the 
other proceedings alluded to by the Moonsiff, 
namely, the other leases taken in the names 
of members of the intervenor’s family for 
different portions of the property sold in 
execution of decree, do or do not indicate a 
want of good faith. He wilf also consider 
the very small amount of Bonus, namely, 
25 rupees, that was paid for tie mokururee 
lease in this case, and the small jumma of 
61 rupees on the large area of 62 
of brohmuttur land. The Subordinate Judge 
should likewise consider a pointeghich has, 
been raised in the second ground of special 
appeal, namely, whethér it has been shewn 
that Dqshkurbond was a separate debuttur 
mouzah whether Nobin Chander Adhi- 
carry was ià possession of it as such separata 
debuttur mquzah? 6, 

It is not necessary that theeSubordinate 
Judge should: makg any expreas deflaration 
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as to the validity of the titl of she inter-| Baboo Gopal Lall Mitter for Appellant. — 
venar, if ha findetha existence of the inter- 
mediate tenure) but it is necessary that he Mr. J. S. Rochfort and Baboo Ashootash e 
»  &lfould aonsider all the circumstances whioh Dhur for Respondents, 
ara adduced to show that the. alleged inter- oe 
tenure waa only set eun the last ere equally Habla with howe who coat the wr — 
moment as a dovisa to defeat the auction 


purchaser, the real enjoyment of the property | e a aS pt ihe Cora hah 


" aining unchanged, before ha declares the | and good oconseienoe, a deeree-holder should d To= 
' existence of that tenure, imbarsed x tons for the time during whioh he is, 
kept outof possession by the wrongfy] aot of another 

It may be, that Nobin Chander finding the | Party, whether his claim for, snbséquent damages bse 


Mitters in a strait indgced, them to give him M E ee ins regular 


a lease on terms which they otherwise would 
newer VG listened to, and that he entered MEDIE ES ay Ta 


into the transaction ns a speculation the ey cannot be the 
fit or logs of which was to concern bim- eg aah E of delivery 

AN f only. In such oase, his lease, if void- NN amaga a 
able, i is at any rate for the purposes of this Courts having jurisdiction over the ect matter 
:sgit a good, lease. But if Nobin Obunder’s So ai ot mo urisdiction ipd 
interest existed merely on paper, as alleged | follow out thatgight. 

E^ plaintiff, and if it is established that the |) wistewsr the 
eines owners continued. to enjoy the rents, enother, Jungle n than that in whigh his famiy, 
and profits under olor of his name up to the | resides, : 
date af the auction sale, the plaintiff ‘will be | 728 house must be considered to be his d place, 


ae ttr deoree he obtained in the first | Ine simple question cf possession all that & Criminal, 


€ i . ` 
We RUE think that this suit must be Paul, J.— Tux faots connected with thim 
, Temandeg, caso are as follows :— , 


: Coste.to follow the resalt. The two defendants Koroopa Dose and, 
Ramjee Dosa, who were the owners of two 
boats, on the 28rd February 1866 sold, 


The 5ih September 1871: one-third in each of these boats to the plain-, 
tiff for the sum of rupees 78 mentioned ín, 
Present: the kobalah of sale produced by the plaintiff, 


The plaintiff and the two defendants K3- 
f roona Doss and Ramjee Doss from, that timo 
"Tho Hou ble H. V. Pasay and G. C. Paul, | came co-owners of the two boats, which, 
adges. . they let ont on bire in the wafers of Ual- 
i ori T custa for about two months. During these 
" hi ind Section 1 P onAo et Di. two months, the plaintiff received as his 
vil Procedure—Dolivery of move- | share of the net earnings of these boats the, 
able prop —Jurisdiction—Dwell-|sum of about rupees 40 a month. In the 
ing-place — Oriminal Courts — Pos- | month of Jyst, or about the month of 
sossery: apa proprictary- rights. of the year 1866, a dispute arose b 
him, and the co-owners of the two boats with - 
Caso No. 185 of 1871. regard to taking the boats to Bhudressor 


ue apd there loading them with cargo for Cal- 

eee ag diet A qr a a cutta, the plaintiff being duwilline- io allow, 
a du 1 À No» ; 1876. . gary: ie hore to go out of the pors of Calceta 
dated the 12¢ ovemuér an a the. Rcs M their being 
allowefl to do so n e plaigtif s«6-- 

— Kasbee Nath aU Pré tie Defendants) fhonatrances, the Won OAL remozed 
PPF a to Bhfdressur. The plaintiff" however, fol: 
versus («C lowec the boats to Bhüdressor, took 

proceedings at the "'hannsh, and the, 

Deb Kristo Ramanoo] Doss (Pthintiff ) and | were removed from Bhu ur to Chud r 
others Wefendants) sie aiia l nagore within the’ French territorys . Here 
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‘for the first time, the pleintiff saw the two 
‘defendants Kashee Nath Kooer and Modhoo 
Bhattacharjee. THeae two persons told him 
thet 4hey had purchased the boats for 
rupee 110, and that they were the owners of 
the boats and declined to give them up. The 
two other individuals who were oo-owners 
with the plaintiff seem to have disappeared 
'about this time. Whe plaintiff applied ‘to 
‘the 'Chandernagore authorities, and in a 
‘proceeding which took place between him 
‘and Modhoo Thakoor possession of the boats 
‘in Modhoo Thakoor was oonfirmed, and the 
"plaintiff's olaim dismissed. The plaintiff, 
«hen, in theanonth of August 1866, brought 
& suit in the Moonsif's Court at Hooghly 
against Kashee Kooer, Modhoo Thakoor and 
other persons for the unlawful taking away 
‘ofthe two boats. His allegations in the 
plaint were that the defendants had forcibly 
taken the boats from Bhudressur into the 
‘Chandernagore territory, and although the 
‘sult was in form a suit for the detention of 
&he'boats and damages up to the institution 
of the suit, it substantially was a suit to 
recover possession of plaintiffs one-third 
‘share of the two boats by having his ‘pro- 
‘prietary title thereto declared and by his 
being éntitled to the profits made by the 
boats from day to day. In that suit, some 
of the defendants appeared and some did not : 
‘but the Court being satisfied that due pro- 
‘cesses had issued against all the defendants, 
'gave a joint decree as against all of them 
under the terms of Bection 191 Aet VIII 
of 1859, which provides that when the suit 
‘is for moveable property, if the decree be 
for the delivery of such property, it shall 
‘also-state the amount of money to be paid 
‘as an alternative, if delivery cannot be had. 
The Court declared ‘the plaintiffs title to 
one-third sbare of the two boats, ordered 
‘possession to be restored to him in the way 
in whioh joint possession is capable of being 
and in case such remedy dould not 

be: had, a sum of rupees 78 was, as an alter- 
‘native, assessed as tbe one-third value of 
‘the two boats. Damages at rupee 1-6 a day 
from the time of the wrongful taking away 
by the defendants of the boats to the filing 
of the plaint were also awarded. The plein- 
‘tiff made various attempts to exeagte the 
detree, but he has been resisted in one w 
‘or angther by the fisher e and upeto this 
‘moment he has fieither got possession of 
ages 
at were awarded to him. The devision 
the first ctw pron«uroeed.on the '11th 
Ber 1867, knd confirmed on appeal on 


98 | within a month or 


the 4th February 1868. „After ‘these in- 
effectual attempts, which continued from. the 
4th February 1868 down to'tBe 27th Mareh 
1870, a period upwards of 2 years, the 
plaintiff filed’ the present suit against, she 
same parties for further damages in rdbpect 
of the non:delivery of possession of the 
boata, and this suit is"in'gubatance a suit to 


obtain from the defendants the profits whifh 777 


they are said to have obtained by the use of 
the boats from the time the first suit was 
first instituted down to the date of the pre- 


sent decree. ` 


— 
The case was tried by the übordinate 
Judge and a deotee given to the plaintiff. 
That decision was reversed by Mr. Bright, 
the Judge of Hooghly, on ridge ‘Tn apectal 
appeal, we considered Mr. Bright’s jadg- 
ment uhsatisfaetory, and we therefore re- 
versed {i and oslled the case on our own 
file to try it as a regular appeal. ‘We did 
bo bedause on a perusal of the papetá &üd 
‘lobking to the main facts of this case, we 
‘considered that great injustice had bem 
done to the plaiutiff, and (hat it was neoóé- 
sary iù ordér to determine cabe fall 
that the plaintiff himself and the deféndah is 
áhould be examined before this Ocurt. The 
plaintiff ‘has been examined and so have 
‘beén the tw defendants who appeared, vis., 
Kashee Nath Koer and Modhoo ‘Thakéot. 
The plintiff in his evidence has fully oon- 
'ftmed the allegations stated to have been 
‘made by him in the coursé óf the ‘litigation, 
and has further sworn that between the 
date of His decree in the flrst suit and the 


preeerit time he had on several océasious- 


seen his boats at Chandernagore~ and t 
about a montir ‘ago he last saw fis béats 
there. The plaintiff gave his evidence in a 
clear and satisfactory manner, He answered 
questions promptly, took no tlme to delibé- 
tate or think, and he impreesed'thie Court, ws 
also I bélieve every body present, thát he was 


ownet of the boats, and as to how ho was 
made a victim of grievous wrong and op- 
pression on the part of these two defends 
conjointly with others. T fully elieve his 
story, and that pondon ofit where'ho gays that 
ro of the present time he 


saw ‘the boats at Ohanderdagore. ‘THe two 
defend ee Nath and M'odlióo Sooduh 
have been tively ex&mined, The thode 
of fheir gi evidence contrasts most qcrik- 


ingly With that qf thé pleintif® “Their aù- 
swers are neither abear nor distinét} They 
: 


t ar 


telling a trathfal att and giving a 
‘correct aócoóunt of ‘the misf@tunes whith 
lave attended him since he be@aine the part . 


Divil 
-repeatedly took. time tq think what they 
sheuld say, and they impreased us with the 

belief that théy were evidently saying what 

they knew to be false. The purport of 

teir evidence was that Modhoo Thakoor 

* purchased the boats from certain people for 
rupees 110; that he borrowed rupees. 100 

from Kashee Nath Koer, and paid rupees 

‘TO from his own pocket; that having got 
possession of the boats, Modhoo brought a 

suit against the plaintiff and obtained a de- 

-cree therein, and in 1866 Modhoo broke up 
the baaje and sold the timber for fuel in the 

corse of the trade he carries on. The 

story as told by Kashee Nath on the very 
face of it goes to show that he also. did ac- 

quire some interest in the boat, because it 

was bis money with which the boats were 
purchased. Beyond the bare statements of 

‘theso two individuals whose evidence we 
distrust, there is nothing to show that the 

transaction of loan ever took place between 
the parties. There is not a scrap of writing 

. produced, and we cannot understand why 
hée Nath, supposing he had advanced 

the money, should not have taken the pre- 

caution of keeping as security the very 
‘boats which werd purchased. The explana- 


tion that he gives as to why he did not hold. 


the boats as security, namely, that he knew 
there would be Aafffama (strong disputes) 
proves that he knew he was embarking in a 
wrong transaction with a view to deprive 
some other person of his right of property 
in the boats. 

In actions of wrong, not only those who 
commit the wrong are liable, but those who 


"abet the tortious acts are equally liable, so 


even if we acoept the story related by: Kashoee 
Nath, he would bea joint tort-feaser with 
Modhoo Thakoor ; but asstated above, we do 
not believe the story of loan. unsupported as 
itis by any documentary evidence or by 
ordinary accounts such as these two men, 
admittedly i@ business, would generally keep. 
Thus the is only supported by the 
evidence off two men who evidently made 
many faleo statements while under exami- 
nation. * Nor is there any evidence before 
us to satisfy us that these two persons pur- 
chased thg boats, but the evidence does satis- 
fy us that by the tortious acts of Kashee 
Nath, Modhoo and $thers, the plaintiff was 
deprived of hia share and possession,m the 
boats. Upon the evidence, thggefore, we 
come to the finding that the 
wrongfally got posscesionsof 

Kashee Neh and Modhoo Tiakoor among 
others, and we oconsider*that finding was 
already arrivgd at in the first suit in which 


a d 
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it was held that they in oonjunotion with 


others removed *the boats from Bhudressur.e 


Now although in the eye of the ‘law, Kashee 
Nath and Modhoo vrere not guilty of robbery 
or daeoity in respgct of the boats, because it 
is alleged that they got peaceable possession 
of the boats from two part owners, still 
there can be no reasonable doubt that the 
act committed by them amounted to and re- 
sembhed robbery both daring and impudent, 
The story told by them while under exami- 
nation that the boats were broken and sold 
for fuel appears to us to have been invented 
very recently, ‘because we do not find any 
such statement made in any stage of. the 
pleadings in the last or the present suit by 
either of them prior to the day of their exa- 
mination, and no accounts or deeds show the 
probability even of its truth. Sach a state- 
ment was aj] material in the first sult where 
the deoree directed that the defendants 
should deliver up the boats. If the fact 
that the boats had been broken up been 
either mentioned or proved in that sult, the 
decree would not have been passed in that 
form. Kashee Kooer has pat in a written 
stetement, There is, not a single word in 
that statement to show that the boata had 
been broken up, and, when we couple this 
conduct of the defendants with the present 
testimony of the plaiutiff that he saw the 
boats at Chandernagore withiu a month or 
80, we feel no hesitation in saying that these 
two defendants have committed perjury in 
stating on oath that in 1866 the boats were 
broken up and sold for flrewood. x 
We may further observe that it has bee 

satisfactorily proved to our minds that these 
witnesses carried on trade or business at 
Ohaudernagore, They admit that they had 
books of account, but they say that those 
books were destroyed by, the well-known 
Cyolone which destroyed so much valuable 
properties. We, however, disbelieve this 
story altogether, and we consider tha 

books of account which would probably 
prove what were the actual earnings of the 
boats have been purposely kept back. This 
circomstance engenders in our minds the 
strongest suspicions, and it is calculated to 
throw considerable discredit on the evidbnos 
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of thase witnesses and to.eqpport the plaint- | 


fis case. Under these circumstances, we 


of the decree in the t suit, these two 
boat! havo been fraudhlently detained by 
the two defendants. 


are carly of opinion T sigoe the ing 


The next question $ as to whether the 
defendants are lidble in an action Brought lin. 
the present form. E ` 
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Law of Torts, pago 442 :—'' In theold sctton 
“ of detinue, the defendant had the option 
“ of retaining possession of. ra ehattel de- 
“ tained, paying to the plaintiff the sum «t 
“which the jury thought proper to assess its 
“ valne. The judgment, observes Had wichwe, 
“C.J, is thas the plaintiff shall. refoveif 
“the goods or their value; then shall issue 
^ & writ to the Sheriff to distrain the defen- 
“ dant to deliver the good&, and if he wit" 
“ not, then the valae as it is taxed by the 
" inquisition. Aud so itis in the election 
“of the defendaut to deliver to the plaintiff 
“the goods or the value. This option on 
“the part of the defendant being felé to 
' operate as a hardship upon the plaintiff in 
" many cases, it lias been taken away by the 
* Common Law Procedure Act, 1854, which 
‘“‘enacta, Section 78, that the Court ora 
“ Judge shall have power if they or he seo 
" fit so to do, upon the application of the 
** plaintiff in auy action for the detention of 
' any chattel, to order that execution shall 
“ isane for the return of the chattel detained 
“ without giving the defendant the option 
“ of retaining such qhattel upon paying the 
value asscesed ; and if the chattel cannot 
be found and unless the Court ora Judge 
' should otherwise order, the Sheriff sball 
“ distraín the defendant by all his lande and 
' ehattels in the Sheriff's bailiwiok till 
“the defendant rendWrs such obattel, or at 
** the option of. the plaintiff that he cause to 
** be made of the defendant’s goods the as- 
** seagod value of such ohnttel, provided that 
* the plaintiff shall, either by tha same or 
** & separate writ of exeodtion, be entitled 
“ to have made of the defendant's goods the 
" damages, costs and interest in such agt 
“tion. The jurisdiction of the Judge under. 
* Seotion 78 of this Statute is solely appli- 
* gable to a case where the value is found, 
* go that no order can be made where such 
* value has not been found. The regular 
'* and legal finding of thejury under Section 
* T8, is a finding of so sid the value 


It mugt be observed that the decree in the 

firat anit gave the plaintiff damages up to the 

> date of the filing of the blaint therein. and 

the present suit is brought for damages from 

the fikwg of that plaint to the date of re- 
covery of possession. — « 


It is contended by Baboo Gopal Lall Mit- 
ter that the plaintiff ought to have included 
al the damages in the first suit, and that 
this second suit for damages will not lie. 
* Now, it is quite clear that the only mode by 
which the plaintif could possibly have in- 
cluded all damages ín the first suit would 
have been by a decree so framed as to direct 
the ascertainment of damages subsequent to 
the filing of the plaint down to the time of 
ascertainment, Such a deores, we appre- 
hend, the plaintiff might readily have obtain- 
ed, and had he obtained such a decrea the 
subsequent damages would haye been as- 
certained during the execution of the de- 
crea, 


It is but reasonable that the plaintiff 
should be entitled to obtain in some way the 
earnings of the boats from the time of their 

2 wrongful detention until he recovers posses- 
sion of them. It appears to us, having re- 
gard to the constitution of the Courts of this 
country, which aree governed by principles 
of justice, equity, and good conscience, that 
whether the olaim for subsequent da- 
mages be made in the execution of the 
first decree or in a regular suit, the plaintiff 
should be re-imbursed damages for the time 
daring’ which he is kept out of possession by 
the wrongful act of another party, and it 
must not be forgotten that the plaintiff did 
claim to haye subsequent damages assessed 

in execution of his first decree, but he was 
referred to a regular suit. : 


































^ 


We are generally unwilling to apply the 
strict technical rales of the English law to 
casos that arise in this country where the 

of Justioe have a broad guide, vis, 

- the principles of justice, equity and good 

conscience, to regulate their actions; whereas 
English Courts are stringently bound by 
precedents and procedure, When a pleader 
ofethe position of Baboo Gopal Lali Mitter, 
a gentleman of great ability and perfect" in- 
id tegrity in the conduet of his olient’# cases, 
advances suph a jection as the one fi- 
ready mentfoned§ it is desirable that we 
shoald meet his @rgumenta by Authorities, 
To show, therefom, that our judgment is iu 
sirio aaa with prinoiples of the I uM notice that the words of 
English low, qyate from Addison on the’ Section 191, Aag VIII of 1859p are in trict 
Ij. * 
z t s 7 e B , e 


~ rd 
“ of the thing detained, and @ much by way 

“ of damages for its detention& If the value 

** of the chattel is not assessed by the jury, 

* the course provided by Section 9/8 ie noc 

“ npplioable. The Court of Chancery has 

“ also jurisdiction to order a spegifto chattel 

“ to be delivered up to the person seeking” œ 
“ to enforce his right t8 it, where the latter ® 
ot fixed the price of the article or as~ 

iis value, and thereby farnished the 

of his own damages.” 
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acbordanoe with the provisions of the English | Sirsa in H bly occupied by his wife, 
Law, that a certain amount of money should | family and children, bat it is alleged and the 
be allowed as an alternative if delivery of the | allegation is confirmed by the plaintiff that € 

» chattel in dispute cannot be had. If the goods | he carries on business at Chandernagore, and 

are capable of delivery, they must be deliver- | for that purpose he at times resides there. 

ed if they are not capable of delivery, then | Now the questiones whether the defendant 
asscesod damages should be paid. What Mr. | was “dwelling” at Hooghly at the time of 

Rochfort asks is quite reasonable. He asks | this suit. It has been held by Sir Mordaunt 

for the delivery of the boats, and also damages | Wells, and subsequently by several author- 

r the bosta, which, notwithstanding the first | ities, that the mere fact of a person going out 
decree of the Court, have been illegally de- | to an&ther jariadiction for a few days and, 
tained from him up to the present time, at] for a temporary purpose, is not sufflolent to 
the rate which had been originally awarded, | make out that he is “dwelling” in that juris- 


"T diction so as to take him out of the jurisdiction 

7 MUS Le Addio on Torta, itis said:— | of the Court within whioh his homo is situ- 

E üke properiy R h e sare dori ate. If the defendant went *to Chander- 
e for pose 

“all the consequences that naturally result, Lees Lr M one Dur Eis 


d : : clearly be within our jurisdiction, but it is 
ia the ordinary course of things, from the alleged that he had gone there for a perma- 
* wrongful act." - 


nent purpose, that is to say, to carry on 
Considering, therefore, the gross oon- trade there*as a broker. We think, how- 
tempt’ exhibited by these defendants of| ever, that for whatever purpose he may have 
the order of the Oourt by illegally detaining | 8008 there, while he has a house at Hooghly 
the boats, considering the loss that has been | "here his family resides, and there is an 
occasioned to the plaintiff in consequence of | " animus revertendi,” that family dwelling 
this illegal detention, md being satisfied that house must be considered to be his dwelliug 
the defendants persist in secreting and ille- | place. He may no doubt remain during the 
gally detaining the boats, we are of opinion | daf at one house and sleep at another, but 
that this action for damages is maintainable. | bis dwelling place must be taken to be that 
This disposes of the first objection raised by | Where his home is, and his home is where 
Baboo Gopal Lall. .. his family resides. ; 


Tt is then argued by Baboo Gopal Lall Tn addition to this, we have it from the 
Mitter that we have no jurisdiction in this evidence of the defendant himself that his 
case, inasmuch as the defendant Kasheo | boats work between the waters of Calcutta 
Nath is a resident of Chandernagore, and aud Ohandernagore, and there is no reason to 
we have no jurisdiction over people of that | believe that he lived permanently at Ohander- 
‘place. Now, if suoh were the case, and we | nagore, and did not reside at Oaleutta for 
"were satisfied that we had no jurisdiction, | the purpose of loading and unloading and 
however strongly woe mighi be impressed carrying on his business by means of tha 
with the justice of the plaintiff's case, we boats. Coupling, therefore, these facts with 
should have to yield to the objection anq | the significant fact that the defendant has 
dismiss this suit, But it is to be observed | * home at Hooghly where his wife, children 
in the first place that this suit is only sup- and family reside, and which is his perma- 
plemental to the first snit, a continuation of | 29nt dwelling placa, wa are of opinion that l 
the former @pit, the plaintiff. seeking to"? have jurisdiction over the defeat dant «xm. 
assert and J- out the right which he Hashes Nath. 
asserted in first suit, and therefore as the i : 
jurisdiction of these Courts existed over tho | , iere is one more objection taken by 

, subject Matter in that suit, we may hold that Baboo Gopal Lal. He says that the pro- 
‘jurisdiction exists in this suit also. ceedings by the French Court determined 
the right to the boats, and he plends*res 

e * Seoondlf, from the facts of this case, we wdicqa. Now, in the first place, whatever , 

e considerit sufficiently established that juris- | bar there was betweenethe parties, the sime a 
diction exists. There can be no dgabt as ought, to have been pleaded ip the first auit 
regards the defendant Modhoo Th » for | and not in this, The t suit determined 
he is a resident of Hooghly, tberefore | the tiWe of the parties ; suit is founded 
subject to the jurisdiotionyof 
Witlyrégard to the defendant hee Nath, | second place, the ples of s judioata, #0 f 
‘we havg to observe that he has a house at as Kashee Nath fu 
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apply, for he was no party to the proceedings 
e before the French Court But I would go 
further, The Chandernagore Court took 
jarisdiotion in this matter in consequence 
of the information given in the Criminal 
Oourt wish regard to the removal of the 
boats, The simple question was one of 
possession between Modhoo Thakoor on 
one side and the complainant ga the other, 

d all that the Chandernagore “Court 
could dispose of would be. not the pro- 
prietary title, but the possessory title in 
Chandernagore. I believe by the French 
law the present plaintiff not being an inhabi- 
tant of Chandernagore could not sue the de- 
fendants there for a declaration of his title. 
The complaint was brought in respect of 
illegal detention of the boats, and the simple 
question was whether those boats were in 
the possession apparently lawfuübof Modhoo 
Thakoor, or not. 1 do not think, therefore, 
that the plea of res judicata can hold good. 
For all these reasons, we are of opinion that 
the two defendants above named have ille- 
gally detained the boats, and that therefore 
the indemnity which the plaintiff is entitled 
to demand is his proportion of the daily Mire 
of the boats. 


The result of our fudgment, therefore, is 
that the plaintiff will be entitled to a deeree 
for damages at the rate of one rupee a day 
for the two boats from the date of suit down 
to the date of this decree. The total of 
such sum will be the prinolpal carrying inter- 
eat at the rate of 12 per cent. per annum. If 
the boats cannot be had in execution, or ina 
proper stete, the plaintiff will not be entitled 
to go on suing from time to time, but he 
shall reoeive interest at rupees 12 per cent. 
upon the sum so awarded. 


In this case, we regret to observe that 
great injustice has been done to the plaintiff 
that he has suffered grievous injury. 
poor man, bad, by begging, got to- 
gether a few rupees which he applied in 
purchasing a share in two boats, but of 
which he has been deprived by one of the 
moet remorseless acts that have ever come 
to*our notice. It will therefore, be,the 
duty of this Court to see that justice is 
_meted out to the injured plaintiff, and that 
he is relieved. P 
and beggary to w 
by the wicked andifr&udulent conduc of the 
urts of justice are more 
e in their endeavours to 
oh Courts; and I 

ve ng doubt that if proper representation 






be made to the Chandernagoere authorities to 
aid the plaintiff in this matter, some redress 
will be afforded to the suffering party. The 
conduct of the defendants has all throughout 
this litigation been characterized by fraud 
and hard-heartedness. ‘Fheir deposition’ be-' 
fore this Court are tainted with gross false- 
hood and perjury. It would have been our 
duty to have sent them before the Orimin 
Court, had we felt that those false statements 
could have been sufiiciently exposed so as 
to justify & conviction. We hope that the 
harsh and remorseless conduct with hich 
the defendants have so long obstructed the 
plaintiff in his righteous cause will benceforth 
cease. We also hope that the gentlemen 
who have so kindly assisted the plaintiff in 
this case will see what further can be done 
for their client, and if they can find out, or 
be satisfied about the existence of the boats, 
this Oourt will be happy to lend its fallest 
aid in restoring them to the plaintiff, and if 
it be necessaryvto apply to the French autho- 
rities, will gladly do it to see that the ends 
of justice may be fally attained. 


In conclusion, we have to express our 
thanks to Mr. Eoohfort and Baboo Ashoo- 
tosh Dhur for having kindly taken up the 
plaintiff's case and done every thing thas 
could be done in his behalf; and also to 
Baboo Gopal Lall Mitter for the defendant, 
who has very ably argued the case, making 
all proper concessions and displaying as much 
sympathy as, a counsel for the defense, 
he could fairly show in regard to the hard- 
ship of the plaintiffs cause. "The decree of 


the Lower Appellate Court will be , reversed, 


with all costs, and a deoree wrill be made 
as indicated in ¢his judgment, 


Bayley, J.—I am also of opinion that the 
plaintiff's suit should be decreed in the 
form stated by Mr. Justice Paul, with in- 
terest at 12 per cent. per annum. I have 
never in my experience of gitnesses seen 


two such é6ontrasts as the évidence of tha 


plaintiff and the defendant in this case 
when subject to the examination and cross- 
examination by the pleaders and she Court. 
The promptitude, readiness, clearness, and 
evident absence of daplioity with which the 
plaintiff gave his statement i 
with the conviction that he spoke the truth, 
the hesitation, duplicity and de- 
nd evasiveness with which the two 
Tha- 
eir gvidence quite plainly show- 
ir statements Ms altogether 
false, that they exarrated a story Fiar up 
shortly before the examination. a fie 


t e. 





Mpreased me 


. doubt that they ‘have grfssly perjured, and 
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that their condhet is such as deserves punish- 
ment from a Criminal Court if if could be 


proved. 
With regard to the question of jurisdio- 


qe I also agree with Mr. Justioe Paul. 


It is admitted that the defendant Kashee 
Nath has a house at Hooghly which is 
ocoupied by his wife, family and childrer. 
It hgs Beso held by Sir Barnes Peacock that 
" where a man was temporarily imprisoned 
" beyond the Court's jurisdiction, but had 
“ his fixed residence and bis wife and family 
“within it, he was within the jurisdiotlon 
* of the Court" Again, “ A man's dwell- 
* ing Ís primá facie the plaoo where his 
“wife and family reside, and if ho has a 
“ dwelling place in one place and occupy & 
" house and occasionally sleep in another, he 
* will not be a resident in the latter place, 
“for his residence is his domicile, and his 
^ dorniolle is his home, and his home where 
" his family resides. (Story's Confliet of 
Laws). So that under these authorities, 
wherever the defendant may have residéd 
for & temporary purpose, his * dwelling" 
must be taken in this case to be that where 
his family and children live. Iù addition to 
this, it has to*be observed that the defendant 
himself has stated in his deposition that his 
bonts worked for gain between Caloutta and 
Chandernagore. Now there is no place be- 
twoen these two stations except the waters 
of the HoogMy, and certainly below the 
low water-mgk the waters of Hooghly are 
within the jurisdietion of the British terri- 
tory. ^ 

I quite agros with Mr. Justice Paul that 


“this has bedn a case of very great hardship 


to the plaintiff, and that it will be our duty 
to render him every possible ance to 
avail himself of a decree in the ¢xeoution of 


waloh he has, been obstfiatel¥ opposed by 
reaorts ip falso sales andeforeign jurisdio- 


: 1 


* fous. : 
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The 6th Séptember 1871. 


Present: oe 
Thé Hon’blé L. S. Jackson and D wüirkanath 
Mitter, Judges. 


eoug consent Vakeel—Oli- 
onta’ obligations—Iustalment bond 
— Mortg d property — Surplus 
procecds. 


Case No. 554 of 187K. 


Special A l froma decision passed by 
‘ihe Jida of Tipperak, dated the 28th 
Febuary 1871, affirming a decision of 
the Subopdimate Judge of that District, — 
dated the 27th July 1870. 


Bam Kant Chowdhry (Plaintiff ) Appellant, 
versus 


Brindabun Chünder Doss and others 
(Defendants) Respondents. 


Mr. C. Piffard for Appellant. 


Baboo Kalee Mohun Doss for Respondents, 


Where a vakeel upon & mistaken view of the law 
goes beyond and contravenes his instructions, his erro- 
neous consent cannot bind hr dilent 


DRAEN 10 andl ETON igre Tg ni has 
to the antare property, he does not thereby lose all 
lien over the surplus procsgds. 


Jackson, J.—Tue plaintiff in this case 
sued to recover from the defendanta money 
whioh he alleged had been wrongfully paid 
under an erroneous order of a C rP 
defendants, being the surplus prodééds of a —. 
dale in exeoution, to which the plaintiff 
alleged himself to be entitled under the 
following circumstances :— 


Plaintiff lent to Greesh: Chunder Boseé'and 
others on a bond specially registered. the 
sam of rapees 16,600 payable by inftal- 
ments; and by way of sfourity for the due 
pa t of this ambun@ various properties 


were "pledged by the One of tBe . 
instalments falling due, qnd fot being pal 
the plaintiff p iding Qnder Section 58 


the Registration Act obtlined a doree f 
niodey simply, in the year 1867p and' 


$871.3 Diril 


—— 


execdtion of such decree be procared the 
* sale of a pórtión of the "property already 
mortgaged. This>property be himself pur- 
chased * It doós not appear what precise 
Ppropottion the property esold bore to the 
Whold property mortgaged. Bot it seama 
that after payment of the instalment then 
due, there remained à autplas of about 
1,850 rüpees in the hands of the Court. It 
eseóms that these debtors had other liabilities, 
and the defendants tun this suit,aa,wWallas other 
persons, had tåken out execution againit 
them. They accordingly ape in attaóh- 
ments and applied for an allotment of the 
balanea in ¢he hands of the Cóurt, This 
application was resisted by the plaintiff on 
the express ground that the contract be- 
tween him and the judgmen(-debtór reserved 
his lien over the balance of the purchase 
money arising from the sale of@ portion of 
the property mortgaged to Him. In the 
mean time; & farther instalment ‘becoming 
due, the plaintiff again proceeding under 
Beotion 58 obtained a second deoree in July 
1868, io which, i¢ appears, a declaration to 
the effect that plaintiff should realize the 
amount of his decree from the mortgaged 
property was inserted ; and plaintiff acoord- 
ingly availed himsajf of this declaration in 
resisting the attempt of otber creditors to 
withdraw the balance in the hands of the 
Court, It appears that after this the plain- 
cfs vakeol, having come to terms with the 
vakeel of the other parties, consented that 
there should be a ratable distribution of the 
surplus money ; and accordingly he took 
out a portion, and the defendant slao took 
out a portion of the money; and it is for 
the recovery of the portion so taken by the 
defendants that this suit is brought. The 
puit was dismissed by the Subordinate Judge ; 
and the District Judge, ' although he did not 
entirely concur in the opinion of the Court 
of firat instance, oónourred with him in 


—himnissing the suit, 


Mr. Piffard sppearsfor the plaintiff in 
5 appeal, and has afforded us consider- 
able tande by the argument which he 
addressed to us. 


e We have two questions to consider. The 


first is lek aintiff i& concluded *by 
` thp *actlon *o vakeel in the dkecution 

proceedings: if tbe vakeel is enjitled to 

bind the plalntif’ by the consent which he 

gaye, then manfestly a sult to recover the 
| mpney taken awgy witl$his consent cannot 
oo mgntained, : 

. 4 
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We consider that in this, case the vakeel, 
upon a mistaken view of Sections 270, 271, 
Code of Oivil Procedure, wegt beyond aad 
indeed contravened his ins 
were to maintain the plajntifi’s right to the 
whole of the money in Court, and thht his 
erroneous consent otght not to prejudice 
his client or operate as & bar to bis bringing 
the present-snit, 


The next queation whioh arises in this 
cass Ís, whether the piaictif had such a 
lien on the surplus proceeds as to entitle 
him to reoovér it from the handgeef the 
defendants. 


It appe&re to ua aftér a full consideration 
thai he had. Tho money was lent upon 
security of oertain immbveable property, 
and was to be repaid by instalments. It 
might -well have been that the property 
pledged should be of such a nature as to be 
incapable of division; and that the plaintiff 


‘on one of such instalments becoming due 


would have to sell the entire property. 
Could it be said that he Miei by bfloging® 
the entire mortgage’ property to sale for 


‘the recovery of one instalment, lose all lien 


over the surplüs proceeds? Assüredly we 


‘think not. 


It seems then to make no différence that 
in this. ease the preperty was capable of 
being divided. The question as to what 
portion of the property should be eold for 
the instalment immediately due wonld be 
rather a question to be considered as be- 
tween the mortgagor and mortgagee by the 
Court exechting the decree, and is nota 
question which arises in the present suit. ^" 


We think that the orders passed in ex&on* 
tion mist be considered to have beem pro- 
perly made ; and we are of opinion tbat 
the deeree-holder, having sold, as under the 
contract he was entitled to, a portion of the 
property mortgaged, merely donvérted the 
property over which he a lien into 
money and appropriated Mach portion of 
that money as would cover fke claim thea 
adjadged and due to bir) but that he did 
not thereby part with his liem over the 
remainder of such money any more than he 
parted with the lien he had ovas the remain. 
der of the property mortgaged, 
e, therefore, think that the deoisions of 










the rts below were erroneous, and that 
plainti entitled to recover the surplus 
proceeds Wom she defendants, with intereat 
from this 


te at 6 per cent. LE. < 
The appeal wig be allowed with cotti, 


t p” e 


otions which | 


| 
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The 7th September 1871. 
\ Present : 


The Hon’ble L. 8. Jackson and Dwarkanath 
Mitter, Judges. 


Damages—Valuation—Jurisdiction. 
\ 


e 


Case No. 613 of 1871. 


ba a ag peal from a decision passed by 

e Judge of Moorshedabad, dated the 

.¢ 28rd February 1871, reversing a decision 
of the Sudder Moonsiff of that District, 
dated the 21st N: 1870. 


Joy Doorga Dassee (Plaintiff) Appellant, 
vertus 


Manick Chand Babóo. and others (Defend- 
ants) Respondents. 


Baboo Mohinee Mohun Roy for Appellant. 


.Baboo Rash Behares Ghose for Respondents. 


the amount and not that 5ven- 
tually found dne, must be taken as the valuation. 


i 1 in a sult 
i determining the Jurisdiction of the Court 
- Jackson, J.— Tux plaintiff in this case 
originally laid ber suit at rupees 600 as 
ages. The Moonsiff upon trial found that 
the plaintiff was entitled "to damages; but 
thet the amount thereof was only rupees: 805. 
He, therefore, gave the plaintiff a decree for 
that amount. 


On appeal by the defendant, the District 
Judge ‘considers that as the damages ‘were 
ultimately fougd to amount only to rupees 
805, the Mooppiff by his own finding was 
ousted Ip the case being within 
the eognizanoe of a Small Cause Court ; and 


therefore &e reverses the judgment arrived | 
.at by the Moonsiff. 


? 


* The plaifffiff appeals'specially. It appears 
quite clear that not he qmount eventually 
found due as damages is to determing the 
jurisdiction of the Court, but the 





whieh the plaintiff olaims. plaintiff 
might, if she chose, have aband ed apor- 
tion pf "her claim so as'to bring her soit 


within the Jurisdiction of «he Small Cause 
Court ; but she was not b@und todo so. If 


. ^. d 


the plaintiff claims & sum which it if beyond 
the jurisdiction ofthe Small Oause Court to » 
take cognizance of, she is entitled to 

her suit in the ordinary Civil Court baving 
jurisdiction to en in it. The special re- 
spondent before us does not a t to justify 
the judgment of the Judge ; but he contends 
that the special appeal ought to fail u - 
other questions which arise in the case. We 
think that as there has been no trial of the 
case upon the merits, we ought not to enter * 
into these points, but that we ought to 
Temand the case for trial. 


The judgment of the Lower Appellate 
Court will be set aside and the dhso romand- 
ed for trial upon the merits. Costs will 
follow the result. 


9 
The 7th September 1871. 
Present : 


The Hon'ble L. S. Jackson and Dwarkanath 
e Mitter, Judges. 
Deoree—J uriadiction. 
Case No. 582 of 1871 under Aot X of 1859. 
Special A l from a decision passed by 
the Officiating Judge of Backergunge, 
dated the 8rd February 1871, reversing . 
a decision of the Deputy Collector of 


PDukhin Shabaspore, dated the 80th 
tember 1870. 3 


Bukshoollah Ohowdhry (Plaintiff) Appel- 
lant, 


versus 


Fe 


Hur Chander Ohund (Defendant) Respon- 
| dent, i 


Baboo Doorga Mohun Doss for Appellant, 


B&boo Bykuntnath Doss-for Respondent. 
dt is within the bovi oft 






Judge to know, 
and it ia business to declare w & 
decree, produced before him, Court within 
triot, wag obtained in a proper 


Jackson, J.—Tum obj 
caso is that the J 
nize the decree obtained by the plaiptiff 


& 9 e e" 


* 1871] Oil ° 
1868 Ge observes that each party is in 
poaseesion of a decree ; ong on the side of the 
defendant of 1861, and the other the one 
which we have just mentioned. The Judge 
also 'dUberres that the decree whioh the 
defendant holds is one obtained in & vroper 
Court ; ‘hand the other, that of the plaintiff, 
was obtained in a Court whioh had no juris- 
diction to pass auch a decree. It is contend- 
ed that he had no evidence on whjoh he 
eoould come to the conclusion that the decree 
of 1868 was obtained in a Court not having 
jurisdiction to make it; and that he has not 
recorded, as a matter judicially noticed, that 
that is so; and therefore his decision is 
without legal foundation. 


It appears to us that the Judge has de- 
elared a matter whioh was within his pro- 
vince to know, and which it was his business 
to declare if he knew it, namfely, whether 
the decree produced before him purporting 
to be a decree for rent of a Court within his 
district, was obtained in a proper Court or 
no; and the special appellant gives no 
reason for supposing that the declaration so 
made by the Judge is in fact wrong. 


E 

‘We think, therefore, that the special ap- 
peal must fail, and the decision of the Lower 
Appellate Court must be affirmed with ooets. 


The 8th September 1871.. 


Present : 


The Hon'ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble H. V. 
Bayley and G. C. Paul, Judges. 


Mative Ohristidns—Marriages. 


Reference to the High Court, under Section 
17. Aet IV of 1869, by the 


Oficiating 
iig of Backergwnmge, dated the 21st 
. February 1871. i 
Kristo Mohun Christian, Petitioner, 


PCT BUS 


° Anunda, Respondent. e 


, Norman, C. THIS is a case which 
comes before the I:Kourt for confirmatibn of a 
decree dissolving @ marriage on the ground of 
the ‘adultery of wife who left her hus- 
band’s *house a ted in leading the 


* o $ @ € 
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life of a prostitute notwithstanding repeated 
efforts on the husBand's part to reclaim her. 
The only point is as to thefmarriage whioh 
wne celebrated by a teacher of 
Christian converts under the Burisal Bapjist 
Missionary. He says—'' I married the parties 
about LO yaars ago in the Ohuroh at Asgor 
San I produce the register of Marriages, 


“ No. 261. 28rd May 1861, ia the entry 4esmmmm 


“lating to the marriage of the petitioner and 
“respondent. The entry of the marriage, the 
“ signatures of the parties and witnesses are 
“all in my handwriting. I had verbal au- 
“thority from Mr. Page, then in chfffe of the 
* Barisal Mission, to marry, baptize and ad- 
‘“ mit converts. I used to perform these 
"eoremonies for about ten years up to the 
“ passing of the new Act.. I Ape uo powers 
* under the present Act and do not perform 
"marriages. The ceremony performed was 
“to cause the persons to be married ; to de- 
“glare in the presence of witnesses that they 
* took each other in marriage and promised 
“to oherish, &o., each other during life. I 
“then joined their hands and repeated the 
“words ‘Whom Gofl hath joined together, 


“Jet no man put asunder.’ ” 


According to the general law of all Ohris- 
tendom a contract “ per verba de presenti” 
where the parties in the presence of wit- 
nesses solemnly declare that they take each 
other in marriage, followed by eo-habitation, 
is deemed an actual marriage.  That'law 
has been more or lees qualifled in different 
countries by legislation. It has been quali- 
fled in England. 


Bat I think it must be considered as 
clear that the Common Law of England 
based on an Institute of an Anglo-Saxon 
King requiring the presence of an ordained 
priest to calebrate a marriage has never been 
introduced into the Mofussil and therefore 
that the question as to the validity of the 
marriage of, native Christ nverts does 
not depend on the presenceWr otherwise of 
an ordained Minister of religi@n. 


In Maclean versus Oristal, Pefry's Ori- 
ental Cases, page 75, it was held that the 
presence of a priest in holy orders was not 
essential to constitute a valid marriage even 
between two Eufopesh British shbjects at 
the of Surat in India, See also Latour 
versus dale, 8 Taunton, page 830. 


In the 





case, all difficulty is remov- 
ed by the'lOth Section of theJndiantMar- 
riage Act V of £865, which enacts «hat til 


MEL 
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“marriages which shall have been solemniszed 
* in India ré the comfmencement of this 
“u Aot by perspns who have not received 
“ Episcopal ordination or who have not other- 
« wing received express authority to solem- 
'“ niz® such ma:riages: under Acts of Parlia- 
€ ment or Acts of the Governor-General in 
* Council shall, if not otherwise invalid, be 
P———-emod valid to all intents and purposes." 


We have read the evidence and are satie- 
fled that the decree dissolving the marriage 
“ought to be confirmed. 


Bayley, J.—I am of opinion that on the 
evidenee on the record, the decree of the 


Judge of Backergunge dissolving the mar-- 


riage ought to be confirmed. i y 


Paul, J.—I concur in corns the de- 
.ereo in this cause dissolving the 
marriage of the parties. 





The 9th September 1871. 
Present : 


The Hon'ble J. P. Norman, Offfpiating C hief 
Justice, and the Hou'hle Dwarkanath Mit- 
ter, Judge. 


Conjugal separation—Right of suit. 


* Reference to the High Court by the Officiat- 
sing Judge of the Small Cayse Court gt 
"Midnapore, dated the 15th May 1871. 


Ellen ‘Victoria Hughes, Plaintiff, 


versus 


m Hughes, Defendant. 


Dot An HAS & for allowans 
trot be: usta on an @ Ade sat the sole 
consideration is a labo that the wife is not to 

or molest her husband, such atipula- 
e * tion falling 


e ration en Ínto by hysband and wife without the 
iniervention of trustees I$ vold? 


Norman, C. J.—'Tuie is a by Mra. 
E. V. Hughes agains Arshorg J. Hogh 
l ber y hagband, for one Soth’ sllowaned 
,rupees J S0Munder the following agreement:— 
. e 


° Na r 
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s Memorandum of agreement entgred into 
* between Arthur John Hughes and Ellen 


“Victoria Hughes on the 18th February e 


# 1871. ' 


* 1, The ssid Agthur Jobo Haghee agrees 
f to pay ọp or before the 15th pf eve 

* month to the oreditof the said Ellen Vic- 
* toris Hgghes into any bank which may be 
“ selected by her the sum of rupees one hun- 


“ dred and fiffy only. 


* 2. Theo said Ellen Victoria Hughes 
* does: hereby covenant and agree that so 
']ong as she receives maintenance at the 
** rate aforesaid from the said Arthur John 
“ Hughes, she will not *communicate 
* with and molest him in any way, and she 


| “ further undertakes not to run into debt, and 


“ to be responsible for all debts contracted 
“ by her," 


Both parties arg European British sub- 
jects. The Officia Judge of the Small 
Dass Court of Midnapore, Baboo Judoo 
Nath Mullick, dismissed thie sult sybject to 
the opinton of this Court. 


We are of opinion that the.suit cannot be 
maintained ;—no$ on Bos question of fo 
because we do nof doubt that in the Cogr 
of this country a married woman is compe- 
tent to maintain & suit if she has a cause 
of action :—but on the broad ground that 
no suit is maintainable on the agreement by 
Arthur J. Hughes to pay to his wife rupees 
150 a month. i 


4 


The prinejpal and in point of law the 
sole, consideration for that agreement ap- 
pears to'be the stipulation that the wife is 
not to communicate with or molest her 
husband,—a provision the object of which 
isaimply to provide for continued separa- 
tion and the ceasstion of all connubial 
intercourge, which taken by itself is contrary 
to public policy. 
within the general rule stated by Story that 
a deed of separation entered into by hus- 
band and wife-without the intervention of 
trustees is void, In deciding thie, we do 
not desire to be understood op saying hat 
if for a good consideration—as, for instauce, 
the wife relinquishing her equity to a sejtle- 
“ment, or as a sonnet ise of ay rented 
suit for judicial separati , te avoid» public 
scandal—a husband werp to agree to pay bis 
wife an annuity the wi pigh not ehforce 







her right by a agit in ofgssil Qenrt 
this country, f >e , 
e 9 t e" 


The stipulatio” TEN 


tet] Chott 


“The I 1th September 1871. 
2 Present : 
The Mn'ble L, S: Jaékáon and A. G. Mac- 
pherson, Jadges. | 
thathasthary Rürtfagia brtoresi- 
Time for payment—Foreclosure. 
Osee No. 114 of 1871. 
ROG Pe mo EA aucun vs DERE s ada a Cae S07 
* Regular Appeal from a decision passed by 
the Subordinate Judge of Sarun, dated 
the 27th Fe 871. 


Gunga Pershad Box, and gthore (Defendants) 
° Appellants 


j 
Shee oe 


| ers —— 
Bibee Enayet Zahera,and others (Plaintiffs) 
Respondents. ¢ 


Baboos Unnoda Pershad Banerjee and 
MoheshChunder Chowdhry for Appellanta. 


Mr. R. T. Allan and s 1 
Chuckerbutiy and Rughoobuns Sakoy for 


Respondents. 
mortgage where there la no sti- 


In an usufractuary 
rt ace E ata 
The effeci of a Pe el] o rhe oy 


! aia 
apocified tims’ Is to én 
to foreolose at that time in the event of re-paymoent 


not being then made, 
, " d. 4 


Jackson, J.—TIuis appears to me to be 
a` Vary pliid chka. 

The ancestor of the plaintiffs, in the y 
1825; diorgügod à fractional shate AS 
monxzshs i ur PR of, Sarun to. thé 
ancestor of the defe tq in consideration 
nfs loui! bf 57600 slack tapae 


The contrast Uatweeh the parties; which 
was reduced to' writing, odntéins no atipula- 
tion. for. interest; but it was agreéd that the 
principal. amount should be repayabld ón a 

- date mentioned;, namely, by the end of 
Bhadro 1269; in default of which the sald 
was to become absolute. 

: aj oc) DO e 88 6s. L ent" Vd 

dis amount was, Dot, repaid within, the 

perio apeoiflod, but the wife of the mort- 

> gegor in the year. 18361 brought a “suit in 
Which she , sought {to recover .possessidh. 
withoyt,,paymentgaf any som. by: Way of. 
principal, on the Bllegetion, that. thg inort- 
agde had derivd from the property in his 

Hession: pigg eqpiyslont ‘to. the entire 

Oopntsof pringipBl. ogskher with intereat. 
t 12 per cent. per annum, This sult was 


fil ye yt 3». 
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diéiissel in the yar 1868 by the Prinolpal 

Sudder Ameen. m 
The |A 3- Is a. Se up s 5 

_ The mortgages esi on the 14th 

Maroh 1866, presented ,a.-p¢tition of. fore- 

closure, and on the 28th. November df the 

same year presented a, further petition re- 


hie that by. agreement, between the parties 


e term of grace was further extended. Menas 


Bhadro 1276, and. thaf.on. payment of ,the 
sum ftipglated in the bond within that, time, 
tha mortgagor would, hbe, entitled to reooyer 
possession of the property. Lhe mortgagor 
has now paid into Court a sum (ie Com- 
pany's Rupees) of 5,850-9-7 being the, efyyi- 
valent of the 5,000 sicoa rupees originally, , 
and claims possession of the property, ,, _ ,, 

‘Tho, defandanta, the, mortgagees, in their 
written, statement.alleged that they. were en- 
titled. to a large sum, namely,,5,342 -rupees, 
as unliquidated interest,: and, claimed , to re- 
mi) the property until that amount was 

Pou n » "o; - 

The: Subordiüate Judge who tried the 
euit was of obinlon, that by the contract 
between the parties, the usufruct, was to'be 
takbn by the mortgages in lieu of interest, 
and-.that the plaintiffs were entitled to re- 
cover possession of the property on payment 
of: the ‘bare principal, aud lie gave a decree 
accordingly. ~~ di 

The defendants have come up in app 
and ‘they Gónténd chat inasmuch as the 
ooritract betwóen the parties was not carried 
obt in précise accordance with {ts terms, 
that if to Bay, the amount of prinoipal bad 
not beón tepaid within the date originally. 
stipulated, namely, the end of Bhadro 1259, 
tlie ‘plaintiffs could only bé entitled to pSa- 
ssasion ‘of the property ‘after an account 
takón on the basis df the mortgagee being 
entitléd to interest at 12 pér cent. upon the 
prinelbal; and that unless it was shown that 
the usufruct amounted to more than such 
interest, the-mortgage would ghosist. — 

ft appears io mé there i®no ground for 
thia Paila a e s referred.. to, ¢ha 


d 


ease of Forbes against Amoeroonalissa Be- 
gum in X, Mopre's Isdien Appeals, page 840;* 
and to the case, of Shab Mukhun-Lall against . 
D 5 Bren Rishon Singh. 1n, ; Magre’s- 
Indian Appeslm pageel59,t The case of 
Lall differs entirely from the 
resent, Jo that case, the_ plaintiff, ‘on, pay- 
ment pofig of..mpney from the,defendant 
on, the acomity of immoveable property,, bad 
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given a lease of that property for 20 years ; 
and he brought his suit in order to recover 
posgeesion of tHb. property before the expira- 
tidn! of the’ 2Q years. The Judicial Com- 
mite ‘of the Petry Council held that as tha 
plains T ‘scoght to set aside his contract, he 
could only recover possession of the proper- 
ty où equitable terms, and therefore ordered 


maat he should pay interest at the rate of 12 


fer cent. instead of 9 per cent., the rate sti- 
pul&ted in the bond. The onse of Forbes 
agaist Ameeroonnissea Begum does not ap- 
pear to me to affect the case at all. 

oo. 


-4dii) 


D 

In the present oase, however, there is no 
stipolation for interest. The ordinary on- 
derstanding in these agresments 


the mortgagee is not entitled to interest, but 
that the usufroct goes in lieu of interest, 
The effect of the stipulation as to re-psy- 
ment iu Bbadro 1859 was, it seems to me, 
that the mortgagee, if he was so minded, 
would have been entitled to foreclose his 
mortgage at.that time. Ho did not choose 
to do so, and thought it for hia interest to 
hold on the property ; end apon his finally 
issuing the notice, the plaintiff has come in 
and done that which he was bound to, do, 
namely, paid into Court and tendered the 
amount of the principsteadvancod. 


There is a point in the case, namely, that 
in the previous suit by Mussamot Rahman 
she had herself declared’ that interest would 
be payable at the rate of I per cent. per 
mensem. Hat that arose under these ejr- 
cumstances. In that suit the plaintiff 
sought to recover possession of the property 
without payment of the prinoipsl, alleging 
that the usufruot of the property had at that 
time covered both principal and any rea- 
sonable interest, which she fixed at 12 per 
cent, the usaal rate of interest allowed by 
the Courts. What suit was dismissed, and 
the mere sigo: there made of nccount- 
ing ut the rategof 12 per cent. will not affect 
the contract between the parties. 


Under these circumstances, it appears to 
me that the (/ourt below was perfectly right 
fn giving the plaintiff a decree, and this ap- 
peal must*be dismisse@ with costs. 






- Macpherson, J—I ooneur. ‘Th 
ground whatever for the content 
plaintiff has been foreclosed pecau 
at 12 per oen was not deposited 
to the prigcipal. ° 


z SN 
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The 12th september 1871. 


Present : 


The Hon’ble L, S. Jackson andeA. G. 
Macpherson, Judges. 


Minors estate—Liabllity of guardian. 


Case No. 664 of 1871. 
LI 
Special Appeal from a decision passed by 
the Judge of Bhawgulpore, dated the 
17th April 1871, affirming a decision of 
the Subordinaie Judge of that District, 
dated the #7th January 1870. 


Gireewar Singh aad another (Plaintiffs) 
Appellants, . 


Perseus 
e 


Muddan Lall Does (Defendant) Respondent. 
Mr. R. E. Twidale for Appellants, 


Baboo Gopal Lak Mitter for Respondent, 


Where an act done by a guardien is one arising 
naturally out of the management of the minor's estate, 
land especially where it 1s concurred in by other oo- 
sharers of the sama property, the Liability for such sot 
attaches not to the guardian, but to the estate, 


. Jackson, J.—-No doubt the deoision of the 
Lower Appellate Court might heve placed 
the questions which arose in this case 
somewhat oleerer light than they have been 
placed ; bat it does not appear to me that 
the plaintiff has suffered any injustice by the 
result of the auit, or that we are required in 
the interests of justice to disturb the deoi- 
sion,in which both Courts have concurred? 


The fuit was to sot agjde the sale by the 
plhintiff'S mother shat 
certain® property whioh Khe plaintiff bed 
inherited from his father. ] 
It appears that a decreeg had been given 
against. the mothef, acting as a gwardian 
oa i 


e e ,' °° 


qo 


po van 


iqnal share ina - 


LI d 


! 
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! 


upon a weit for wassilat by a person who 
nad purchased a 7 annas share of this pro- 
*perty, and in execution of the deoree the 
share of the minor had been attached and 
was about to be sold, when the mother, not 
desoribing herself as the" guardian of the 
minor, bat as the widow of the late owner, 
conveyed awny the minor’s share; end it is 
this sale which the minor seeks to set aside. 


THER WEEELY 


> The defendant, however, alleged that the 
sale had been made by the widow as 
guardian ; that the decree and the liability 
were such as would affect the minor ; and 
that, nroreover, the mother had received and 
the plaintiff eras now jn the enjoyment ofj 
the mokurraree of 100 beegahs, being part 
of this estate, at a mere nominal rent, which 
was a part of the consideration for, which 
she consented to the sale of the share. 


Now this part of the case was altogether 
suppressed by the plaintiff; and 7$hg, Gogrte 
below, having gone into the case, appear to 
have oome to the conclusion that the defend- 
ant’s allegations are in substance, true, . 


e 
thas: ce rat 


In considering whether a minor is bo@nd 
by a decree against his guardian, „the-natare 
the act committed Ry the guardian which 
Jed to the decree against her would have to 
be taken into consideration. vdf«she had 
ne out of her way to do. ngful ao 
i act which did not POLIS arise Bir. 
her management of bthe. br nibo: party; 2 
probably she would Bé" pat gual) ig Speed aud, 
the minor would not be bound. 
the act done is oneicarising ! naturally asl of 
the management of ithe! minor's estate, abd: 
especially where itis ooheurredain iby other: 
eo-sharers of the same property, theré seers’ 
to be no ressom why tlie liability! should’ be 
declared tobe &liatiofdthrelguardiani: ‘and! hot 
of the estate: which she is uianagiugi'ir Takin 
into copsideration) also the J fact that!th 
> <plomsjff isinipóssedsionJof. part‘of thb con 
_ sideration: ywehichi¢he möther: recèfved; ahd 
that hevhak.not wither méntiondd this ‘matter 
or. showed? any disposition ‘to! give u ‘that 
benefit;i I sconsider.that-nbt'hhving’ disbloged: 
the whole» of- the facta o whidh - the “Court 
would havél to bevdogubinted ‘witlivbsfore i iUi 


e . couldidt justice: betweenr- the2cpartida]'lre Mel 








nobientitléd toitheteltefheclaims) CI¢ seems 
teima therefore, : atithe dedidion votitbeg i 
Opati velo n bsatdncd corrects! 190 ate. 


sens aids al wo figs 0l io shied edt moi) 
>Thalappesls wipe dismissed cwitb coi ta: 
i ym oce uus dad bigdog sal 
x acpherson, J*—I conbar, 
» » e 
: . Y 9. e 
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Oh (inn PAPER POTE Nos d 
Thé'1Sth'Beptember 1871. ^" / 
Present : l Ta 
usb uper Yat tup uS er d * 
‘The Hon’ ble J. Be Normat, 
r oj u'y eret "nas TTE 
Gout. Foes! Aot, 1870_Stamps—Let- 
. ters of aati aon: 


aa 40 , p" Chief Justice n. 
| fs, Belghambers, Taxing,  Oftcer of 
| „High Court, under Section def a the te: 
ees! Act, 1870. de. *. 


Ja a goods of "lieber Cher Poter 
Innes, ecensed, . ' RUN LL u^ uq SNe uos u 1 
| When jett)s 6f &dminlatiatlon dre granted 'in: Pe 


) s.l 
s Du 


Capt re 


pariy mion 1s. i head A Por a ra f 
PATENN AE 
870; is the vil eerie beri irr 


to deal; via. [he. value p the entira property loea tho ` 
gf, the Ipoumbrance, ., EE E ies hey a^ dits gs 


Where van ads daloren stamp. duty, iad been pald on: 
orion he property fh tator o Pevdked, it was" 


t in determining the s ta ba affixed to now 
"Plein Vis EEES ruo udi a a, credit should-be 


pr vew for the amount of any which, had been, p, already c 


and ppoh duty was lal ue Jj payable ' s spond fim i Sis dt 


| “Reference. —On ' 9th June: last lettersiof : \ 
adininistration ofthe property! and-oredits-of : 
iBitenait-Geueral-i Peter. -Inues, deceased, . 
wre granted :by-thé Jadgéof:Sinila:to the: 
Secretary of the Simla Bank Corporation? 
as, ate igo d without notiee to the: Ád- 
ministrat “who, under Settióu 16 
o din EU e btHtol Geadral’s ‘Aét, 1867)" 
ifled tor ' loltorá of Administ tration ü 
to a "Oredilb, d x) r légatbó i E 

than an fovit legates, o or a friend, Of dle’ 
Sola nef sup os ei od! fe "n 


Hoppania 
eq wodld''sbetn- that» the- / property inire 


| pSét of whioh' she letters'of adminiati ation’! 


were Ji was taken to be of thel.vklubJ 
of rupees } ,090, -for.it.was ons that. amount 
that the Slien o or oft Wer aim, 
presoribęd , by Clause,11: Sohilule;.l of. the 
Court Hees}. Act, Was; paid.. op T 


po; 22i I Aügdet ade i ‘ihe Jidge $f Bimla, 
on’ the a Pplick ion ‘of’ the’ ‘Adibiatedbe 
Sudre I, ogudelled’ | ip létgérà of cadihitiisiba- 
D A b - him' to the' Secretary ^r d 
ng, siila aie jeof to'the coat’, inclad-' 
4 oli fei dé: ‘of Fü pee! 200, Bbilig ' 
ir out s dssate of the ‘decdased.”' i 
d' JUN 
' Lhe, pro 


Sig piri in, peilata 
by tha A 
value of fupeés 400 


siis PR d D. = 


HH of. 


‘ S s 
t 


p 0 between the above two 


256. c QU qun dd WIR G 95, [Yol IV ` 
letters-of- administra d 
atitil fevdked; such ad'éalórek ddly ts ‘ict! 
payüble"a ‘scorn tithe.” {° think “that! thet, 
I “of administration tò thd! A driinistra^ 
tbr'Général'ahoüid'reoit the’ urs 

















him, “there are mortgages, charges, and in- 
cumbrances to tha amaunkpf rupees: 1,58,000 
and upwar : ~ 


The Adminstrator General, who has now 
obtained fromVthis Court letters of adininisd 
tratien of the property and’\oredits of the 
deceased, ‘submits that he is liable to pay 
probate duty bis ande d of ‘the differ 

ams Gf rupees 
200,000 and rupees 1,538,000, and that the 
,ambuüf pay&bló as probate duty’ alibüld te 
reduced by rupees 200, that suib having bóen 
alrdady paid id’ respèct of the fornier ldttbrs 
of adnfinistration, aes ae 
‘Under the English Stamp Act, 55 Geo. 
III, C. 184, probato duty i» payable èn“ thé 


and the fadt ‘of thp Payment of 'stainp'ddt 
thereón, abd that oredit'thould ‘be tgken ‘for’ 
tte pay ment'of-rupeos 200ad' "duty 
on ‘the’ former ieitérs'in' dbtatthining th 
stamp: to De üffixed- to'thosd nbw'gtinted. "^ 
t ; ee i e 

The 18th Beptember 1871. 
j| daro 0) Sg PIAR ro e 

TON: : 

I , ; ) 
The Hon'ble F. B. Kem [dr F? A, Glover 


uuo Yaw eft Jü It 7r a eer th. 


value of the estate: and, effects a son ad Pret 
ceased, “without deducting anything: OD| went sui ta Huston 18 
adooant of tha débie'due' and “owing trot | pipe fio a ome rli pi 
the deceased.”* It is not until. ihe dehta | eee | 
have been “actually EH returh of In the matter of, 
stamp duty on the amount óf the paldtup Mcr. us 
debts: TL bears under the-provisiona | | «« u ar Hin EIRLLIN, 
of Sect! n'28 off and 6 Viot, Q- T9. (orbaaq versus ; 
` ' * . . fis 
The Court Fess’ Act, like the English | Ram Tarun Koendoo (Defendant) Opposite 
Biamp Aot, chet d Po lh P. Party. "EC 
which the’ payment of probate-duty nay b SA 
exempted'on. account ofidebts-in antioipa- Baboo Annund Chunder. Ghossal for Te- 
tion of the debts being paid; nor does -it (ifoitir, 
contain any provision fer the return of stamp No one for Opposite Party. 


duty similar to- that iù Section 28 of ,5 and. Nu cx dup. usua 
x : i ae A A ho i C, rn (b 
6,» Viot O79. - * ' o: Ap capi sn fing a written, authority, from bia 
or pel = shoylt bo 2» the FAUNE 
AR VIT LES. d DUAE OL Se: 
ni hae DR Peal ! MY Vs ? 
Tma is an application on the part of Ram 
Tall Knrfgrma,.a. Gomashta, whoratates that 
a brought aultfor.renton behalf. Gf: his 


` As to the sum of rupees 200 paid in respect 
of the former letters of administration, Hai 
should, I.think, be treated as & payment in 
part of the ad valorem fee payable under” 
t e, Court, Fees’ Act, and credit nd | 
elldjwed for sueb payment. "But boil this’ 
iud ihe other question aubmitied by die CPI ANO inai DO Mie Coari paldi 
Administrator General are referred for the. bave.! dedlined jurisdibtion. on the groundy 


i that the sult must be’ brought, dot in-the' 
Anal dete lon: of ih le. the ugah nob in 
i nee on e Honorable. the, e of the Gomashta, but‘ in the name ofa 


ee e employer. "Under. Section 82 ofthe new: 
Opinion Uf the Chief Justice :— t Act, Aot VIE :of; 1869, every Neibb = 
a dp CA or Gompshts specially authorized: shall, for'* 
I am of oOpyion that when letters of ad- punposes of. all suits for:any-of:the! causes: 
ministration are grantéd’ in! respeot^of pro- | of action mentioned;'in Sections 27, 28, 29 v 
perjy whieh, iy subject (o, a mortgage, the | and, 8Q,of thia Abt; be; admitted as the! res i 
value of the,property for the purposes i 
estimating the ad- valorem duty payablé 


f S Pod peace emplóyeft. within the’: 
s paning o tion. 18; Aet VIL of’ T8693" 
ander the, Court Fees’ Aot, 1870, ie thé'| INow.thje beipg amnit for rènt, “it fellyudder- 
valué of that with which the Admifisifator’| |Sgotion 29 anditherefore: Gedtion '82-is ab-: 
is, to deal, vis., the value of the entire" pro- loable Itihas beencheil, thàt nb agent. 
party, less the. amount of the iacomb ce. - act unless he holda: & 
On the second question, I think that the | from the hands ofhisemplgyer. In this case 
Govatninpnt ‘having téoslvedethe ld ealorém | the Gomashta Kesschold- Wüthority. : [gis 










dü*$ So a aertlon of the pro tý under’ been held that.a G ot sug 
uy P a ne JC 5 à operty guln t 7 = * acu QW Ser aan 7. 
. 
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-in his ewn name but must sue in the name 
of his employer. On tyrning to the copy 
of the plaint which has, been read to na, we 
fud that the Gomashta did sae iu the name 
and on behalf of his employer. 


We therefore think that both the Coyrts 


wera wrong in deoljning jarisdistion, and we 
dirept {hem to try the case. 


e 
Topo 


The 18th September 1871. 


Praesent: 


Tbe Hon'ble L. S; Jeekeon and A. G, Mac- 
pherson, Judges. 
Transfer under Act ITI (B. 0.) 1870— 


Me-hearing —Jurisdiction — fibcsion 
58 Act X. 1859. >. 


ln the matter of 
Wooma Ohurn Moojoomdar, Petitioner, 
versus 


Chunder Kant ge Ohowdhry, Opppsite 


Baboo Anund Chender Ghossal for Pet]. 
tioner. 


Baboos Rash Beharee Ghose and Bhowanee 
Churn Dutt for Opposite Party. 
^ Wh in whioh a decree has beun paseed 
t Plae le canalar to a Moonsif's Cont 
meee: 
[fog 


Macpherson and Ainslie, J. J., passed the 
following. order on the 81st July 1871, 


. Afagpherson, J,—T am petition may have 
& ryle galling ppou that opposite party to 
show cause within elght days after the ser- 
ylce of the rule why the order of the Gol- 
lotor, dated the 9ih pf May last, should not 
be set aside on the ground that it was made 
withont jurisdiction. 


gen only be beard 


The ressoh why we think that the peti- 
gioner is entitled to the rule is (hat jt 
appears to ug that the whole of the ptt gegd- 
ugs both before the CQoelleetoreand the 

eputy Qollecgor® were without joris ic- 
tiog, e` $ 


-On-the 7th Mhy 1870, a decrese for ^réht 
wan passed agmiost the petitioner in the 
OSart of the Deputy Oolleotor. Before any 
execiilon hads been faken out wayder-that 


e 
e A e e 
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-that there should be a fresh trial. 


t 


Rulings. 255 


-decree, Act JII of 1870, B. O., ome into 


foree ; aud uuder*Sectlon °2 of that Aot the 
suli was transferred to the Moonsiff's Court. 
Subsequently, the Moopsiff knade an order 
for the issue of execution, f aud thereupon 
the present petitioner appenred in the Moap- 
plífs Court, and stating that he wished ‘to 
apply under Section 58 of Act X of 1889 
to have the case re-heard on the ground thos . 
the decree of the 7th May liad been obtained 
against him ez parte without lis having had 
any notice that a suit was instituted apaínst 
him,—he prayed the Moonsiff to send the 
record back to the Deputy Colleosor*in order 
that an application might be made to tfe De- 
paty Colieotor fon n re-hearing. The Moonsiff 
declined to snd the record back to the. 
Deputy Collector, but at the same time 
apparently expressed an opinion that it was 
not in the Moonaiffs Court, but ih the 
Deputy Collector’s Court alone, that the ap- 
plication uader Section 68 could Be enter- 
tained. An application ‘was subsequently 
made to the Deputy Collector who sent for 
the record fronr the Court of the Moonalff, 
and, on the 22nd of December 1870, ordered 
On the 
27th of February 1871, he re-lieard the case 
and decided it iu favor of the defendant (the 
present petitioner.) 
Ou appeal to the @ollestor, the Collector 


held that the Deputy Colleotér bad no power 
to get aside the order. 


It appears to us to be clear that the Deputy 
Collector had no Jurisdiction in the matter, 


: | and that under Act IIL of 1870, B. C., tt was 


hy the Moonsiff, and by the Moonsiff aloge, 
that the applioation for there-hearing of the 
case under Section 58 Aet X of 1859 toald 
be heard, We think the whole of the pro- 
osedinga of the Depaty Oollector are irregu- 
lar and without jurisdiction. But the fast 
that the Deputy Collector was acting with- 
out jurisdiction does not give the Collector 
jurisdiction in the matter. JThe Deputy Col- 
lector’s proceedings were Wholly irregular : 
but so far as we know, no ;Povision is mada 
for any appeal to the Collector in such 
cases, and the proper remedy "would have 
been by an application to this Court, In 
strictness, therefore, we thinkethe petitioner 
is entitled to a rule (if it be worth his while 
to iasue it) callif'g apn the opposite party to * 
slow cause why the Colleotor's order should 
not bese, aside. 


Final Order. 


Jachsda, J.— We do not cqpslder i$ neses- 
sary tù quash the ordar of the Wolleptor by 
* 6 
A 
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whieh the original order of the Deputy Ool- 
lector. was set aside, but we add to it the 
direction that$the application made by the 
defendant to tlle Deputy Collector for n new 
trial be transfered to the Court of the Moon- 
Biff, who will oonsider the propriety of grant- 
ihg such application. We do not allow any 
costs, 


The 14th September 1871. 
Present : 


The, Hen'ple F. B Kemp and F, A. Glover, 
` Judges. 


Oross-decrees—Hxrecution— Mesne 
- profita. 


[ Case No. 216 of 1871. 


Miscellaneous Appeal from an order passed 
by tke Judge of Daoca, dated the 11th 
epee 1871, affirming an order of the 

oonnff of Naraingunge, dated ike 28th 
November 1870. 


Auund Mohun Hojrah and others (Decree- 
holde: s) Appellants, 


versus 


Shibo Soonduree Dabee and others (Judg- 
ment-debtors) Jgespondents. 


Baboo Nullit Chunder:Sein for Appellants, 


Baboos Kashee Kant Sein and Raebutty 
Churn Banerjee; for Respondents. 
Where there are cross-deorees for possession and mone 
profits in 1espoct to the same land, the earliar decree 
oom ding only & part of the lands embraced in 
the te, cach party may take execution and be entitled 

to receive separately. 

Glover, J.—Tux Judge's order in this 
oase is by no means intelligible, and we have 
had some difficulty in arriving at the point 
iu ‘issue between the parties. It appears, 
however, that the decree-holders, appellants 
in this case, wh®in we may call the Hazrahs, 
brought a suit aginst the Thakoors in 1861 
for possession of 180 beegahs of land in reo- 
tifloation of a certain Thük measurement. 
They got sedeoree in 1862 for possession and 
mesne profits, and this decision after appeal 
to the Judge. was finally confirmed by the 
High Court. In 1865, the defendante, the 
Thakoors, *sued the Mazrabs for possession 
and mesne profits of a 6 annas 6 guugais 
share of 350 beegahs and got a deprfe in 
1866, and this decree was likewiss'eouflrmed 
hy the High Court. Both gdecree-holders 
took gyt execution, The Hazrsmhs, after 
getting posession of the ami decteed to 
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them, applied for mesne profits, on whioh an. 
Ameen was depujed to the spot and the 
Moonsiff decided that the Hazrahs were 
not entitled to get mesne profits. They 
then appealed to the Judge who rehianded 
the case to tbe Moocnsiff ; and the latter held 
a further enquiry, the result of witch was 
that he considered the Haszrahs entitled to 2 
rupees 8 annas.  Ánappeal was again made 
to the Judge who has decided that the land 
for whith the Hazrahs and the Thakoors got 
each a decree being identical, that the last 
decree, namely, that which was obtained 
by the Thakoors is to be considered as the one 
in force as prevailing against the older one. 
The Judge admits that the case ifa hard one, 
but he doee not see his way to grant the 
relief requested. He says :—' The Thakoors 
“ having suoceéded in obtaining a decree 
“against the Hazrahs for a share of' the 
“ Jand as pertaining to their talook, I am 
^ afraid that the Hazrahs cannot make the 
* Thakoors pay wassilat on the strength of 
** & former decree.” 


As we said before, it is not very easy to 
understand what the Judge's meaning is, 
In the firat place, we have been told, aud 
the allegation has been supported by a 
decree of this Court in a regalar appeal, 
that the lands are not identical ; but even 
if they were identical, it is olear, acoording 


to the Jadge’s own statement, that they 


could only bave been identical in part, aud 
the Thakoor’s decree of 1865, even if en- 


‘titled to take precedence of that of the 


Hasrahs, could only have comprehended a 
part of the lands decreed to the Haszrahe, 


$0 that in any case when the Thakoors’. 


decree for possession and wassilat was satis- 
fied, there was no reason why the Hazrahs 
should not in their turt get wassilat upon 
what remained after the Thakoors had re- 
ceived all they were entitled to under their 
decree. There can be no regson why each 
party should not take execution of bis 
decree and be entitled to receive wassilat 
separately. 


The case must, therefore, gq back to the 
Judge to try this point. If the lands are 
not identical, of course cadet quastio ; cack 
party can execute his own decree and obtain 
wassilat ? but if, as it hag been stated to us? 
the"Hazrals are merely makfog use of this 
decree t get wassilat on fands*that hiwe 
not.been gecreed to them, th Judge will take 


care that they do not su and will pass , 
a proper order in the case, ste to folfew ° 
the result, i P *- o 
P E 
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e 
The 16th September 1871. 


e 
Present : 
8 
The Hou'ble F. B. Kemp ond W. Ainslie, 
e Judges. 


Admissions —Writton statements— 
Hvidenoe of defendant. 


Case No. 142 of 1871. 


Special x done dis a decision passed by 
. the Additional Judge of Hooghly, dated 
the 6th Febrwary 1871, reversing a 
decision of the Moonsiff of Oolooberiah, 
: dated the 9th December 1870. 


Shaikh Shorforas Mollah (Plaintiff) Appel- 
lant 


b 


l e 
cer sus 
Shaikh Dhunoo (Defendant) Respondent. 


Baboos Hem Chunder Banerjee and Kalse 
Mokun Doss for Appellant. 


Baboo Huree Mohun Chuckerbutty for 
Reepondent. l 


When a defendant admits any one fact contained in 
the written statement of the plaintiff, and thereby ex- 
cludes independent evidence thereof, he is not entitled 
to say that the plaintiff has relied on his statement as 
evidence, and that he (defendant) is tn consequence Jn 
a position toclalm that the whole of it may be read as 

denoe in his own favor. 


Unless a defendant has subjected himself to croas-erx- 
amination, no statement which he may volunteer can be 
used as any evidence in his own osse. 


Ainslie, J.—' E18 wns a suit for rent for 
the years 1274, 1276 pnd 1276. The defen- 
dant pleaded payment The first Court 
disbelieved the evidence adduced by the 
defendant to prove payment, at the same 
time rejecting certain accounts putin by 
thé plaintiff with the view to contradict the 
evidence on the other side. The second 
Court concurred in rejeoting the plaintiff's 
accounts, but differed with respect to the 
evidence tendered by the defendant, and 
vans of opinion that the defendant had sufi- 
ciently established the fact of payment.* 


* [n speci] appes) it is contended, first, 
that the Judge wrong in supposjng that 
the defendant hafi, as a witness, pledged his 
oath in support @ the papers put eforward 
* by him, and it if admitted that the defen- 
daft was never exnmined in Court. The 


speciaf appellant, therefore, contends „that 
. 4 € 


* @ \ e e 









the written statement of the defendant can- 
not be used in any, way as qproof of the 
dakhilahs ; end in support this cites» & 
judgment of Mr. Justice Macpperon report- 
ed in Volume V, Weekly porter, page 
50, in which we find the following EHE de : 
“Farther, under no circumstances can aA 
* written statement be read as evidence 
** against any party to a suit save the persoif" 
“by whom it is made and those who are 
“bound by admissions made by him." 


It has been somewhat ingeniously urged 
by the other side that under the nnehofity of 
cases to be found in Volume IX, Weekly 
Reporter, pages 180 and 290, and in Volame 
VII, page 29, the written statement of the 
defendant in this oase may be used as evi- 
denoe in his favor. These oases establish 
that where a party uses the written state- 
ment of his adversary as evidence in his 
own favor, he is bound to read the’ whole 
of it (though the Court isnot bound to be- 
lieve the whofe) and cannot select particu- 
lar passages and read them without the 
context, Then it j»snid thatin this case 
the plaintiff used the evidence afforded by 
the written statement of the defendant to 
establish the fact of the tenancy, and this 
being 80, he must go on and allow the whold 


of that written stategent to be read ns part 
of the evidence. - 


Now, as a matter of fact, we do not think 
that it can be said in this cose that the 
plaintiff used the written statement of the 
defendant as evidence at all. There is no 
doubt that if it had been an ez-parte c 
he would have had to prove the tenanoy ; but 
when the defendant came into Court and stat- 
ed his case and the points on which he pro- 
posed to enter into a contest with the plaint- 
iff, the Court fixed the issues under Section 
189 of Act VIII of 1859 and called upon 
the parties to produce evidence on the points 
laid down,in these issues fÁnd on no other 
points. It seems to ns ime really oc- 
curs in a case of this kind is Wiat the defend- 
aut says to the plaintiff, —I will not call upon- 
you to produce evidenoe on certafh parts of 
your case. There can be no doubt that in 
this case, the plaintiff mpst hage had some 
evidence which he could have adduced to 
show the tenancy’ and* that he would have 
prodgced it if he had been called upon to do 
so. Ie was the nct of his adversary and of 
the Court’ which excluded evidence on his 
part on this ‘particular point, and it would 
be most ànfair under the eiggumstnaces to 
sny thàt he ‘ingentionally and Woluuterily 
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adopted his odversary’s quen proof 


of the facte staged in hia plainte 


fa the cases Bite? from page- 290, Volume, 


IX, and page 2p, Volume YE, Weekly Re 


porteb, it will be seen that the plaintiffs had. 


entirely failed to establish the claims set up 


by them by means of independent evidence, 


and that they were driven upon the 
Statements of their adversaries in order to 
make out any case at all. "They had to es- 
tablish oertain points on whieh they were 
at issue with the deferdants, and when they 
were Obliged to have recoutee to thelr ad- 
veralrlos! statements for their own purposes, 
they wete ndtallowdd to select some pnrté 


and exclude others, but weto cómpelled td 


allow the whole to be read as evidence. 


_ And so it was in the oase af page 180, IX. 
Weekly Reporter. Although the gariies were 
not at issue as to the fact of the mortgage: 
being in the name of the plaintiff or of his 
were most. 
ue as to tlie nature of the 
possession. Plaintiff alleged that it was 
the defendants. 
averred that he held for himself and them 
jointly. The only object of the suit was to 
determine whether plaintiff held for hlmself 
alone or not. In special appeal, an attempt 
was made to use thé*defendants’ written 
siataments as evidence against them, but it 
was oliasrvéd that if patin evidence at all, 
the admission of possedsion must be taken 
in eónjunetion with the allegation that the 
mortgage was for the joint benefit of the 
platntiff and defendants, — In-that ouse, as in 
shis,. there were certain facta admitted by 
theedefendants ; it was not geld that they, 
were ehtitled to read their own statements 
as evidenee in thelr own favor, because they 
rinsed 
yo dispute ns to cerfahi parts df the plaint- 
HPs osse; but that directly the plaintiff 
tried to: use es of those statements As 


. being in actual possession, 1 
distinotly: at 


solely on hls own account : 


had made those &dmissionse nd hdd 


evidence on, th 
were mt issue, 
entitled to read thd whole of thefn.: 


ofnt& on which the parties 
e defendants wonld become 


the real issue is whether the delivary was- 


on credit or not, and that it is for tHe plaint- 
iff to establish the existence of a debt before 
he can call on the defendant to proyg pay- 
ment, If.the plalntiff fails to adduoe inde- 
péndent evidence and attenipis fo rely on the 
defendant's statement as an admission, oer- 
tainly he must take the whole of it together, 
and eqdally oéftalnly hls auit midst fail, for 
the defendant asserts a readymoney pur- 
chase; but the defendant does not get the 
benefit of his own statement merely because 
ha admite delivery of the goods, buf becanse 
the plaintiff, boing at issus wb lin on a 
certain poiut, fala to prove that point by 
other evidende- and eitéinpts tó'use pert ef 
his adversary’s étacement.ae oviddiroó, and: so 
admits it in its entirety. 


To accept the argumdnt of the respond- 
ent’s pleader"n this cass, we must ignore 
altogether the nature of: the proceedings In 
our Courts uuder Act VIIL of 1859, Un- 
der ft Act ft ix the ditty of sie Comte to 


examine the written statements in order to. 


so6 on what pollita thé partlds are at iasùė, 
to lay down thé'‘iséues arid td redelve and 
consMer the evidence nddaoed on ue points 
in dispute, but the Court, will not allow the 
parties to waste its time by produelng evi- 
dete to establish that which has never 


ben eUufradiesod ; and therefore to lay. 


down that when a defendant admits any on 
fact containéd: in the written statement o 
the plaintiff; and thereby exd]ides Indeper- 
dent evidence thereof, he is entitled tó say 


that tle pluintiff lee retied on brie Statement ` 


dh eviterca aud' that he (defendant) ts fit 
consequence in a position to olaim that the 
whole of it may be resd as óvidenoe in his 


own: favor, is & propbsitipt whick cannot be. 


maintained, Ifa party wishes to give evi- 
denoe in his own favor, of course it is in his 


power to come forward like any other whe’. 


nees and: subject himself to examination and 


eross-examinstion fuopen Court > bur until 
‘He hüssubjeeted himaeM to, cross.exemina- 
‘lop, no stalement;which he may volunteer: 


ost be used as avy dvidénoe in support of 


* 


liis own casé, ünleds thé fight, so to. use ik, 
bas accrued from ihe.deliberete act cf hig 
advefsnty. À party: cannot himself doter- 
mine that his own statement shall be u 

‘ag evidente in‘ hia favor. * think that the 
special appellifit is right ig f oobiendiig ¿Hkt 
ia this caie: thé’ Wrllrdn- Béatement of the 
defendant is in nó denas dvilltehtb. i 


his brings us to the est ion wheter 
r as Ma M a E 


At the'elose of that judgment, a case was 
put as an a eia by the learned: Chief 
Jàstiioe Sir Barnes Peacock, on whioh the 
® reanonden? atrongkp reMes, * That ease, how- 
ever, on oxAmihation dors hot really support 
his contention. i 2 zm 

It appears, to us, that on; thg- statement of 
facts. ghere given, no issue arises as to the i 


. actual delifery. of the goods sold, tut that. 


ki ‘a ’ | E M ME 
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support the finding of the Lower Appellate 
e Court, In the 8rd ground'of appeal, it is 
said that “ the utmost that the defendant's 
“ witnesses speak to is that there. was an 
* adjustment of accounts in Chyet 1276, and 
" farkhuttees granted. This does not at 
‘all prove fie payment of ret for the 
* years 1278, 1274, 1275, or even that of 
“1276. Now we think that whetd a wit- 
negs speaks to an adjustment’ of accounts 
betwoeu the platatiff'at&d defendaat as hav- 
ing taken place in bi& pressnod and tó the 
grant of furkhuttees by the plaintiff to the 
defendant for a giren: year, the onus of proof 
is on the plaintiff to show that there were 
any balances due on acoqunt of the previous 
years, là this oase, the evidence that has 
beén addaded by the plaintiff has been en- 
tirely disbelíeved. The Judge has declined 
tó glv& ahy credit to thé witnesses exauiiued 
by tlie plaintiff, and both Oourts ooucurrent- 
ly have found that the papers put in by him 
, have been tampered *with; sò that therë is 
really, nothing to contradict the evidence 
of' the defendant, saol as it i5, and nothing 
to rebut, the, presumption, which, arises. in 
hte favor ftoti the settlement of sgooóuüts 
and grant of a farkhuttee in the year 1276, 
that alk previouw retis liad been daty paid 
up. We cannot-go into the grodads- upon 
which the lower Courts have rejected’ the 
jürima-waisil-Uakes p&pér put forward by 
the, plaintiff. 'They have given their reasons 
for rejectiug these. papera, aud tlie reasons 
'  *whi8h- they hive a&sigüéd, if foünded on 
* facts, are oettainly good reasons., It is. im- 
possible for as to sny that there was no 
foundation for them, and therefore we cannot 
intdtfere with this part of the casa, which 
is a finding of fact. e, 
It is unnecesss fot us to go into the last 
ground of apheal, Weonuse we are not found- 
ing this judgmentfiw any way upon tho te- 
célptayfor ‘the youl 1274 dnd 1975, but on 
e auflotoney of the oral evidence which i 
. E 
ey e $ 


given to prove payment and settlement of 
accounts in the year 1276. 9 t 


The appeal is dismissed vif costs. i 


$6 
The 18th Septeriiber 1871. : 
Present : s 7 
The Hon'ble F. B. Kemp and W. Alnslie; 
Judges. 


Stanip fees — Article 3 Seowot 
Court Fees’ Act. 


Case No. 128 of 187L 
Regular Appeal from aden passed by, 
the Officiating Subordinate Judge of 
Hooghly, dated the 27th March 1871, 
Mokhoda Dossee (Plaintiff) Appelldad, 
versus 
Nobiu Ohunder Mitter 
spondèni 
Baboos Mohesh Chunder C and 
Bhowanes: Churn Dutt for Appellant, 
Baboo Umbika Churn Banerjee for Re- 
Bpoudgnt. 
Where plaintiff sued to establish her right as the heir 


of her deceased son and to set aside a certifloste under 


Act XE VII ot 186) ted Jointly to her as well as to 
the defendahi, with © drei 


27, 


(Defendant) Ze. 


Herp thata$oonssquendal relief was to follow the . 
declaratory decree sou,ht, the stamp fee of rupees 10 


[resoribed by Article 8 Section 17 Schedule II Cogrt 
een’ Act was not sufficient for the plaint. 


Kemp, J.—T uis suit turus upon the ques- 
tion whether the order of the Court below 
rejecting the plaintiffs claim is oorreet or. 
not The suit was under Seotioa 15 of Aot 
VIII of 1859, to establish th@ the piain uff 
is the heiress of her son, the f. Sita Nath, 
and also to establial that she, að such heiress, 
is entitled alone to draw our the: interest due: 
upon 9,600 rupees invested in Gofernment 
securities appertaining to the estate of her 
deceased: son. The plaint sets fayth that the 
brother of the plainsiff’s husband Has frand- 
ulently obtained » certificate under Aot: 
X X VII of 1860 from the Jadgé's Gourt of- 
Cawupóse jointly with the plaintiff, and that 
thereby the defendant lias become authorized 
under that certifiggte to draw the interest. 
due On the aforesaid promissory gptes, ald in 
cousequeive of «hai the plainti not 
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been able to draw,interest,on the said notes 
alone. - The psayer of the plaint is that the 
plaintiff be deqlared to be the heiress of her 
deceased o fod es such be entitled to 
draw, the intefest of the prothissory notes 
belonging to the estate of her deceased son, 
solely, and not in conjunction with the 
brother of her husband. 


The Officiating Subordinate Judge says 
that this is & suit under Section 15 of Act 
VIII of 1859 to establish the plaintiff's 
right ynder the Hindoo law as the legal heir 
of ker ased son and to cancel the sum- 
mary decision or order granting a certificate 
jointly to ber as well as to the defendant, 
and that she alone should be permitted to 
draw interest due on Government papers 
belonging to the estate of the deceased. It 
is evident, therefore, observes the Offleiating 
Subordinate Judge, that the plaintiff not 
only prays for a declaratory decree being 

d in her favor, but glso seeks fora 
relief which will result from the decree 
setting aside the certificate jointly held by 
her and the defendant. “As she wants to draw 
interest on Government papers appertain- 
ing to her son's estate, she directly applies 
for arellef which will Bow from the decree 
being passed in her favor. In that view of 
the oase, the Subordimate Judge held that a 
10 rupees stamp was not sufficient and that 
the plaintiff must be called on to pay the 
balance of the stamp fee within seven days and 
the conse was postponed to the 26th of 
March. On the 27th of March, the plaintiff 
having declined to pay the additional stamp, 
‘the case was struck off. | 


On appeal, the grounds taken are :— That 
the Court below is wrong in assuming that the 
petitioner has prayed for the cancellation 
of a summary order, whereas the petitioner 
has not sought for any suob remedy ; 2nd, 
that no con¥equential remedy has been 
sought for in ys plaint, and therefore under 
the law (Artide 3 Section 17 Schedule LI of 
the Court Fees’ Act) a stamp fee of rupees 
10 only4s required. Now it is quite clear 
that this suit is brought not only to set aside 
the summary order or decision passed under 

“Act xxvii of 1860, but also to obtain a 
declaratory decree frem which consequential 


relief is to follow. pe 


We, therefore, think that tbe Officiating 
Subordinate Judge was quid right in reject- 
lug the paimt. We affirm his decision and 


djamiss the appeal with costs, 
° Ne ; 


e 
The 18th September 1871. 


Prisents 
oe 
The Hon'ble F. A» Glover and Dwarkannth 
Mitter, Judges. z 


Mahomedan Law—Divoree—Option— 
Won-user—Duty of Oourts. 


Cases Nos. 126 and 162 of 1871. 
Miscellaneous Appeals from an order passed 


by the Judge of Chittagong, dated the 
2nd February 1871. á 


Meer Ashraf Ali and another (Petitioners) 


Appellants, 
: versus 
Meer Ashad Ali (Objector) Respondent. 


Mr. C. bi and Baboo Debendro 
Narain Bose for Appellants. 


Mr. J. W. B. Money and Baboos Kales 


Mohun Doss and Awkhil Chunder Sein 
fdr Respondent, 


Under Mahomedan Law where the husband gives the 
wife an option as to declaring herself repudiated and 
she avails herself of it, the repudiation or divorce ts 
binding on him; and & diseretion to repudiate when at- 
tached to æ condition need not be limited to any parti- 
cular period, but may be absolute as regards time, 


Such option is not lost by non-user where there is no- 
thing in the contract between the parties ob the 
wife to exercise the option directly a b of the 
condition oconra. E 

Notwithstanding Mahomedan law a Court. of Justioe 
cannot pronounoe a child to be the legitimate offspring of 
a particular iedividoal where sucha conclusion would be 
contrary to the course of nature and impossible, 


Glover, J.—Asunvu* ALI applied to the 
Civil Court at Chittagong for certificates 
under Act XL of 1858 and Act IX of 1861, 
entitling him to the charge of his miuor 


daughter Zobeida, and to the management of = 


the property devolving on her by the death 
of her mother Asoofa Khatoon. 


The material facts of the pase are as fol- 
lows :— 
6 


Ashruf Ali married Asoofa Khatoon in 


February 1855. 


e e : 
‘At the time of the marrige, 4 kabinnamal 
was executed by Ashr Alt fixing *the 
dower tud covenanting noi to marry a second 
wife and to keep a oondpbine. 


either of these things, the wife wns to 


ave . 
the power of divorbing herself from him: UN 
ë i 
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. There ewas some doubt expressed before 
us as to the meaning of the kabin in this 
*partioular, but on turning to the original I 
find thay the proper signification hes been 
given by the Judge to the words. They are 
* Shuriah nigah »nadárum," which are right- 
ly paraphrased by the Englisl: “ will not keep 
a concubine :” the literal meaning is “ will 
not look upon a concubine." 


. Asoofa Khatoon many times during her 
lifetime declared that in consequence of her 
husband's infidelity with a concubine named 
Attar Jan, she had availed herself of the 
privilege granted to her in the kabin, and 
had divorced her husband. 


She divorced him, it is said, for the third 
time and before witnesses in January 1869. 


And there is no doubt that sha brought a 
suit in the Moonsiffs Court in xoci 1869 
to have it declared that in consequence of 
that divorce she was no longer Ashruf Ali’s 
wife, 

This mit was decreed in her favor in 
September of the same year, the Moonsiff 
deoluriug Asoofa Khatoon released from the 
matrimonial claims and rights of Ashruf 
Ali. 

Whilst this suit was pending, Ashruf 
Ali seems to have made more than one ap- 
plication to the Magistrate ohargiug Ashad 
Ali (the objector in these suits) with abdac- 
tion of and adultery with his (Ashruf's) 
wife Asoofa Khatoon. These petitions came 
to nothiug. 


Asbruf oontrived, however, to get an ap- 
plication for review of judgment received 
by the Moonsiff, and the divorce case was 
accordingly re-placed on the file. This was 
in Ootober 1869. 


In December of the same year, matters 
. were«ompromised between the parties. The 
reasons for this arrangement on the lady's 
' side were probably such as thé Judge sup- 
poses, but we need not go into them. It is 
sufficient to say that on the 28th of Decem- 
bei, Ashraf All, in consideration of getting 
off pÉyment of dower and of certain landed 
property given up by Asoofa Khatoon re- 
lease? her from her enarriago agreement, 
and three days aft, i e., on the 81st, ex- 
ecutyd a regular tilaknamab, or writing of 
divoroement, in which he admitted the Wlid- 
itp of the Moonsiff'Heoree and of the di- 
ss Sronounced by Asoofa Khatoon in 
Jahuary 1869. ] : i 
. 9 
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Between seven and eight months after this 
divorce, Asoofa toon gavs birth to a 
daughter, Zobeidab, and a mo or 80 after 
that died. The child was weis the house 
of Ashad Ali, and is there now. "a 


Ashruf Ali olaims the guardianship of the 
ehild and the management of her property 
on the ground that he-is her father, and 
therefore the most fit person for the trust, 


The objector, Ashad Ali, the husband of 
Luteefa Khatoon, Asoofa Khatoon’s sister, 
alleges, on the other hand, that be is the 
father of the child; that after the divorke, 
he married Asoofa Khatoon having pre- 
viously divorced his own wife, Luteefa 
Khatoon. 


The Judge decided that the divorce by 
Asoof& Khatoon of her husband, Ashraf 
Ali, was provided for by the ksbinngmabh, 
and was not contrary to the Mahomedan 
law. He foung also that Aspofa Khatoon 
had availed herself of the power given her, 
and had dtvorced her husband in January 
1869, and that Ashrof Ali was not the 
father of the child. Ha found also, although 
that perhaps was not a matter properly under 
his oonsideration, that Ashad Ali had not 
married Asoofa Khatoon. 


Ii is oontended before us in appeal :— 


(1) That according to Mahomedan law, 
a wife has no power to divoroe a husband. 


(2) That the child was born seven 
months and some days only after the di- 
vores by Ashraf Ali, and that therefore he 
must be presumed to be the father. 


(8) That Ashraf Ali being a minor at the 
time of his marriage was not bound by the 
kabinnamah. 


(4) That there was no sufficignt evidence 
to prove that -Ashraf Ali had fo access to 
his wife from the date of the Jat\er’s divore- 
ing him; and lastly, that the Judge mis- 
understood the Mahomedan law of “ [ddut.” 


The first objection appears altogether un- 
tenable. Mahomedan law allows of many 
kinds of ''Iktear," or choice, and ,reoog- 
nizes many ways in hich a wife may have, 
as it is *technioally called, ** her business in 
hand" and decjare herself repudiated. The 
husband may "give her an option, and if she 
avails herself of i® the repudiatlon or di- 
vorce is bindiAg on him, anda d tion*to 
repudiate, when atfaqhed to a condition, need 
of 
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not be limited tg apy particular period, but 
may be absolnte as regards time. | 


° ow, int t , me ex n 
Fi kabi p Ad Mee a vim 


ther 
. car be no: ndonbet that it gave RP 
the ppiion of repudiation ` shonld Axhrof 
feli either marry a second wife or keepa 
panenbine, It is not denied that Ashraf 
Ali did keep a woman, namad Attar Jan in 
his house, and had a chifd by her; but Mr. 
Gregory for the appellant argues that the 
option, if there were ono, ought to have been 
exoftised at once, and that it was lost by 
non-user. There is nothing ip the wordin 
of the kahin, 
particular time, and where words are E 
ral we heve no right to limit their spplioa- 
ion, here was nothing in the eqntract 
A Ashruf Rue RU Kin. 
which obliget the latter tq exeroise har 
optigh directly the breach occur) ed. 


The second objection depends on a ques- 
tlon of time. If the divorce between 
Ashruf Aliand Asogfa Khatoon is to date 
from the r istere writing of divorcement 
given b ruf Ali on the 31st of Decem- 
ber 1869, then of course there would be 
nothing against the prima facie assumption 
that a child born betweeh 7 and 8 months 
after w ebild*? but th e pofire 
suction. e cae Tu n ee ef f that 
Asoofa Khatopn divoreed her husband in 
January 1869, and had had no intercourse 
with him for long before that. The Judge 
finds on the evidence that the repudiation 
. Dy the wife did take place af the time stared, 
and I eonour with bim in his estimate of 


4he evidence. : 

Moreover, in the soleljpamah NN pq 
by the parties, and afterwards i e bil] of 
divorcament given by Ashruf Ali, ne latter 
bv ratifos all tiat Prod inge In 

i eopprdmjse he i ce in the 
decree of orep the Magritte eng. t 
your (& 4, Agooly 9) original er di 


t il 
Sae qe the TUM ep EE 
re p£ el 1869, hich releases 
a lady a 1 oq the grogad 
thet abe, pen er legal right gndej 
the kapi: 


"here seems to be H: BURMA 
that se dares opsreied frost 
aud that ihe argume E 
E: 0 child's plot tee Pun plage | P 
et UA pone after 20) registered hill of 
" divorcement, fai 

e E e 
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that limits the wife to any! 





the consideration of the last ground of ap. 
peal which, for convenienee sake, A may as" 
well take up in this plase, that accerding to 
Mahomedan Law. a child born of a woman 
within two years of her diworge from her 
husband is to be ponsidered the child of 
that husband. 


The Judge dinposee of this diffculty by 
holding that the doetrine referred to is nat 
a rale of Mnhomedan Law, but a presump- 
tion or sale of ew!lence only. But he also 
finds that Asonfa Hihhatoon made what was 
equiyalant to a declaration that her ^*Iddat" 
(period of waiting) was accemplished be- 
fore the e cies and that aa the ghild 
wag not born till more than 6 months after 
that declaration the pu of Ashraf Ali 


wos not pasahl(shad, 


With regard to the ‘firgt VT I am a 
a an a to siy that the Judge "a nor 
two years Pons is admittedly footed 
on report only (Aboo Huneefa heard from 
Aveghn dei Maan ed ed hat» cil 
is neypr mare shay 3 yaers in the womb), 
apd its application is only agogtiqnad becangs 
of the possibility iM TE Thus in 
Hedaya, VolumeI, Book Chapter X 
we find that when a woman is delivered of a 
child within less than: two years from the 
time of divorne, the parentage of the ohild 
is established in the husband, becanse it is ag 
possible that eonception may have taken 
place preylous to divorcee as it is that it 
may have taken place after divoroe,—but 
yet “reversal” is not established, because as 
it is poasible that conception took place after 
‘divorce, so fs it also possible that lí took 


| place before divorce, and therefore á doubt 


exists on this point: 


The Mehomedan Law is fall of oontri- 
vanoes of all kinds uà ea e ayoid the 
bagtardizing of offspring, and this is one of 
ug For my own part howeyer, Rien 
ing in view the principles of and . 
ood conscience on which, In the a oe of 
express provision of Law, Courts in Tags 
aré pound ta act, I do nof soe chow, th ? 
Mahomedan rule’ notwithatanding, I gould 
Pronounce & child tp be the legitimate off- 
spri&g of auy 
such a in o At be enntrary to the 
cousse of nature ind mposs]ble The ut- 
t | most I ooyld say ie that under T cireum- 

ances, and no one ojfpnsi wodld pre- 
iei legitimae og thé grou d ae 
medan custom presumes it ; huj. 


Bukings, — (VoL. XVI. 


But it has been argued, and thi» involves 


rtioulay individual where e 


samption would be always rebuttable " 4 


e 4 e" 
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any one rho. chose to take the trouble to 
appear and rebut it. : i : 


In pgge 880, Volume I, of the Hedaya it 
is laid down that where a woman who has 
madea declaration that her “ Iddut" is ac- 
complished, bears & child after six months 
from the date of her declaration, parentage 
is not established, because it is possible that 
her pregnancy may have ocourred after that. 
Now there is no direct evidenoe of Ascofa 
Khatoon’s having made this declaration, her 
petition of the 17th February 1869 in whi 
the fact is set forth having been rejected by 
the Judge ; bot I am disposed to concur with 
him in thinkfng that her deposition before 
the Mngistratb '* contains matter enough to 
amount to sacha declaration," in which 
case thé parentage of Ashruf Ali in'the child 
born more thad a year afterWardg would not 
bó established, and we' need not trouble our- 
selves with’ the two years rule at all, i 


As to the objection that Ashruf Ali was 
a mínor'at the time of the marriage; it is 
' by no means clear'that he was a minor at 
that time. In any oase the contract made 
for him would only be voidable, not void, &nd 


there {sno contention that he even after’ 


coming of age tool no steps to void it. 
This objection therefore fails, ade 


There is sufficient evidenoe, I think, to 
show that Ashruf Ali had no access to -his 
wife at least from the date of hèr repudia- 
tion of him'in January 1869, and ‘the pro- 
babílities are altogether in her favor. It ig 
clear that the two were on™-very ' ferma, 
and the various counter petitions made ‘to 
the Magistrate show'a state ‘of things quite 
Incompatible with the fact of their living 
together as man and wife. I see no reason 
to doubt the correctness of the Judge's de- 
cision on this point. 


n the whole, therefore, I am of opinion 
“that Ashraf Ali has not established his right 
to bave the guardianship of thé cbild 'Zobei- 
dah's person or the' management of. her pro- 
perty. It is not necessary to go further 
than this in the present suit, or to consider 
whether Ashad Ali in his turn is a fit pergon 
to undertake the oliarge. That can be decid- 
edewhen Ashud Ali applies for a cer flflcate, 
or if the Civil Qodkt thinks proper to move 
in the*matter'for the purpose of hating a 
curator and guardian of ita own appoint- 


; This must, I think, be dismissed 
.. with soa. i ' i 






Mitter, J—I mm of the same opinion. 
The appellant has failed to safisfy mo that 
he is the father of the child whose guardi&n 
he seeks to be. The erHonco]on this point 
annears fo: me too strong tò, be resigted. 
Without however ‘pronouncing any opinion’ 
ou the legitimacy of the ohild, it is sofflelgnt, | 
for me to say that the appellant has not euc- 
ceeded in showing that he is entitled to ob- 


‘tain the.relief prayed for by him. 


The 19th' September 18712 °, 
Present : 


The Hon’ble H. V. Bayley and F. B. Kemp 
t ` Judges, F ` 
Section 12 Act EL. 18358—Section 7 
Aes EX. 1861—001llector's Jurisdic- 
tlon—Oivil Courts. ; 2 ; 


''' Qasq No. 249 of 1871. 


Miscellaneous Appeal from an order pass- 


ed by the Officiating Judge of Rajshahye, 
dated the 11th August 1871. 


Rajah Mohessur Roy (Plaintiff) Appellant, 


versus 


The Collector of Rajshahye (Defendant) 
Respondent, : 
Baboo Sreenath Doss for Appellant. 


Baboo Unnoda Pershad Banerjee for 
Respondent, 


Where application is made under Aot IX of 1861” 
and an estate is taken charge of by the s N 
of 


Kemp, J.—THn present appellant, Rajoh 
Mohessur Roy, is the father of four sons,— 
two majors and two minors of tender age. 
It appears that the major sons took proceed- 
ings under Act XX X V of 1858—the Lunacy 
Act—and in consideration of those proceed- 
ings being withdrawn, an ikrar was executed 
by Rajah Mohessur Roy and an application 
made to the Civil Court to place his estates 
under the control of the Collecter under the 
provisions of Section 12 Aot XL pf 1858. 
The Collector, for reasons which are not 
beford the Court, has thought it proper to 
prevent the minor sons from associating with 
Grish Oliunder Labiree alleged to be a reln- 
tion of the appelfint, hut there is nothing 
before tha Court to shew that t ator 
has prohibited theeappellant from résiding 
i P. d hg 


$ : uM 
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with bis qhildren in such, honse as the Qol- 
lecter may think flt to appoint. 


The present pplication to*the-Civil Court 
hgs bdeu mnde under Act IX of 1861, as fs 
clear from the statement of ‘the -&pplleant 
himeelf and'is also ‘admitted by his pleader, 
Sreenath Doss. The application, therefore, 
having’ been made under the provisions of 


Act IX of 1861 and the estate having been |. 


tnken charge of by the Collector under the 
provisions of Section 12 Act XL of 1868, 
Bestio 7 «f^ the former -Act „preclpdes all 
interference with the jurisdiction of the 
Collector exercised under .the later Aot. 
Therefore, on, this ground plone, th applica- 
tion of the Rajah ought to have’ beén rejeot- 
ed, inasmuch as under Act IX of 1861 the 
Civil: -Gourt had ;:no: jurisdiction, -but..the 
Judge has; gone: further and he states that 
under the provisions .of Act XL, of 1858 
the Civil Conrt,lias no jurisdiction to inter- 
fere in the matter, — ° , 

We think that the Judge’, decision: is 
right. On the application of Rajali; Mohes- 
aur Roy, the estate of the minors was placed 
by- order of the :Civil Court-in-chai ge of the 
Collector. Under Section 12 of that Act, 
the Collector shall appoint a manager of the 
property of the minor end a guardian, of his, 
person in the sama manner and subject to the 
same rules in respect of such appointments 
nud ofthe: duties ‘to. be performed by the 
manager and the guardisu iri nae BO 
far as the sahe may be'npplienble, as' if the 
property and person of the minor were snb- 
ject to the jurisdiction .of,.the Court. of 
Wm ds. - Section 15 enacts that the prooeed- 
ings of the., Collector in, the gharge, of 
estates under that Actahall be subject to, the 
control of the superior revenue authorities. 
Section 25, states that every guardian Apr. 
pointed by the Civil Court or by the 'Col- 
leetor under tnt Act who shall ‘have charge. 
of auy male minor shall be hound £o provide 
for his educatidu in a suitable mnunér, and, 
that the general Buperintendenos aud ‘contro! 
of the education of all, gach minors shall, be 
vested in the Civil Court, or in. ihe Colleo- 
tor, as the cgse mag. be. As, the € lector 
in. this case.took charge of tho. minors ‘under 
the provisions of Seetionel2, therefore | the 
general superintendence vested in him; , We, 
therefore, think (hat the Judge's order in 
this case was right on both the gtoünds, pis., 
that he had no jurisdiotign under Act IX: 
of 1861 snd that he might hwe, stopped 
there andihrown the case ong on that ground, 
but that having gone far (fer aud held that 

° Ne E 
















claim to the same property as the heir 


REPORTER. 





he had no juri 
1868, he is also right on that point: : 


'' The appeal [a dismisséd With ‘cobtay . 


The 20th Septenibér 1871; ' 
° Present : 
i a. ' n tA vii 
The Hon’ble H. V. Bayley and W. -Ainulie, ‘ 
Judges. 
Res judicata Bedtion 2 Act vin of 
165—Olaims of different natüro&. 
ts Caso No. 647 of 1871. 


Specjal 
, the. De missioner of Kamroop, 
dated the 6th March 1871, reversing a 
decision, of. the  Moonsiff. of Gowhatty, 
dated the 9th September 1870. 
Gooroo Dutt and others (sema of the Plaint- 
iffs) Appellants, 
E versus 
Sooroo and others (Defendanta) Respondents. 
Baboo Obhoy Churn Bose for Appelldnts. 
No one for Reapondents, 


A sul for possemion as the heir of 8 1s riot barred by 
Section 2 Act, VIII of 1850, bepguse plaintiffs former 
of S's father was 


` Ainslie, J.—Tzm plaintiff in’ this’ case, 
syed to recover, certain property as oue of 
the heirs of one Shome Datt. 


"The defendant contendad’ ‘that h^ wh! 
tHe, adopted ‘son’ of Sliómó ^ Dutt," anit ‘the 
plaintiff therefore had no titld, and’ further 
that the plaintiff formerly brobglit’ another 
sult to recover. this very property which was 
djsmis 
barred ander Seotion 2 Act V F-18359, 

‘The Lower Appellate Court has held this 
plea in bar to be good. . 

"We are of'opinlon that this judgment 
must be set aside, It ‘is quite ole&r tMat 
although the property may be thé same the 
nature of the claim A Sage différent] imd 
that although thé plaintiff ria. havo tad nö 
right th take a share iù tlie” property of 
Kamarens one of that pérson's heirs beahuse 
Kamar left a son who would take the whole 
property, eti]] he may have prery rigtet to 
come in after the decease o 

elalm as one of his heirs. : 


. i . / °° 


Rulingi, ` (Vol. XVE.! 


otion under Aot XE óf% 


Agpeal fr ma decision. passed by 
Com 


and therefore, the p nt sulf is - 
1 HT 0 


that. son and - 


r 


-i 
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later, on the 12th June 1866, the rights of 
Button Mallah ‘wore sold and the" plaintiff 
became “the' purchaser’ atg:this sale: ‘The 
plaintiff nor having been'tmilowed to obtain 
: ion of the share'of 'RButtun Mallah, 
has'‘fostituted this suit 'agekust the defend- 
‘ant, the purchaser of the rigide of Gosroo 
‘Does, 


TD 















The case must, therefore, go back to the 

* Depu Oomimissioner’ in order ' ‘thas he may 
try the other question, eis., whether the 
adoption of the defendant has peon establish- 
ed byevidgice, — | 


The costs will follow the result, 


T P 

, The defence raised is that Gooroo Doss 
was the sole proprietor of the:4 annas share 
ot this talook, and that Ruttun Mallab bad 
no right or interest which ene peus could 
purchase in 1866, 


" The first Court has gone wry "ogrefully 
Into the facts of' this casc'and has given a 
decree in favor of the plaintiff. :It finds:that 
both Gooroo Doss and Ruttun Mallah were 
the' proprietors ^of.the 4'unnas'" previous to 
the purchase by “Government of'the semin- 
daree df Burodaklad ; that Government after 
| its purchase in 1850 madá! over etis 'tulook 
‘to the fodr 'head: male members! ofthe four 
‘different’ shards in it ; that although thy set- 


the Subordinate Judge of Tipperü] tlement'" Was" in tlie" name’ of? Glooroo ! Doss 
wlone'as: regards the 4 annas of this” talook 


dated: the 81st 

8 October 1870, reversing jd Ig" suit, “Rottun® 'Mallah "wA attowed by 
.. decision of the, Hoonsiff of Papohpoo- Gooroo Doss to temain in possesston of her 
` kAuriah, dated the 91st Deoeneber 1869, i hg amar share as before; tlint the tenants on 


this property distinctly proved her posses- 
Hate Soondnree Debian ( Plaintiff) P 


, Ihel4th August 1871. ° 


Present i 


The Hon'ble E. Jackson and Onooocool 
Chander Mookerjee, Judges. E. 


Joint, Hindoo family—Hights of mom- 
l 
bers—fiotsloement. | 


Special Appeal from a decision passed by 


sion ‘down to'the d&te "when her rights and 
interests were Purchased bythe plaintiff 


i versus | '  |that the vo-sharera of this talook: have also 

. 5 deposed’ to the fast:bf Ruttun Mallah's right 

Doorga Doss Bhnttacharjoes (Defendant) | ind possession ; and that Gooroó Doss him- 
Respondent. ‘self examined in'tlis case distinotly admit- 


ted both: ‘tliese points. ' The first*Ooutt also 

refers to the thak proceedings held in. 1861, 

in which ` Gooróo Doss agsinst lris ows in- 

terust admitted Rattun''Mallah -to pe the 

proprietor *in ocupan ‘of the two anuas . 
of this talook. The first Court gave a de- 

| Bebaree Ghose for J Respondent. cree to the plalniiff for one AME which is 
the subject of this suit. "ET 


The fact of a t being maje with one mem- 
“ber of a Joint Hin Bio tes dow irs hidden iue ' On appeal to the Subordinate Judge, Mr. 


{Mottled ; nor is it for :pack other members, if Hutchinson has Feverséd tfis careful decision 

In oomr mp fene as ojat propade” of ‘the Moousiff, as'it'appears to us on the 

the aequisition of the a. à nd 'aimplé ground that the'set;lement which the 

d QE i : S Giga Do in 1860 beiug inthe name 

' wines iad J.—Ir a are. that 4 annas ‘of ' Qdordd" Doas alone, Ruttot ‘Mallah can 

ef the talook in sult iia the ' property of | have no Fights “whatever: Tha: Subordinate 
two brothers, Gooroo Doss amd Kalee Doss ; | Jüdge adinits Lat ‘the kaboqleuts filed by the , 

that Katee Doss died leaving dis widow, plaint shiowéd the namelof Rotton Mallal:, * 

tRattun Mallah, ees ; that. dac Dose and | and ^hat'the' shakrhap' also Bhewed that abe, 


-Baboas Sreenath Doss and Bungshee Dhar 
‘Sein for Appellant. " 


` Baboos Kalee Mohun Desi and Rash | 


tuu, Matlab h a f share, of | was the ‘propridtor and: ‘fu "possession of the 
: ei Meares the year 186 reete rights property. ' But he sayd'tliat' «ll these are 
of Gooroo Doss were sold in exifeütion of a | not primá facie sufficient guarantee that 


*  dgoree by the Civil, Court, "PA defendant | “ Rasun Malah was the proprietor of half 
- Was ue purchaser at this aap: anes years | ‘of Samu ef die 9 week, Tha Subordi- 


-— y = 


—7 ~ im 


ë 2 . le . 
r 


veo al cs e | fi wf. 


be 


' worthy of belief. 


'prietor of: a moiety «o 
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` nate Judge does not find that Ruttan Mallah 


was not In possgasibn, that these kaboolents 
were false, or that the evidence ofthe wit- 
nesses brought forward by the plaintiff. was 
not worthy of cgedit: he does not hold that 
Qoorob Doss's-statement was collusive, or 
ihnt the co-sharer’s deposition to the fact of 
Rutan Mallah's right and possession was not 
. But the simple fact of the 
settlement of 1850 standing in the name of 
Gooroo Doss nlone, Kaleé Doss having. died 
long before, was, ddbording'to "the judgment 
of the Subordinate Judge, quite Buffleient to 
oyerrjdè- the mass of evidente on:which the 
flit Oourt had-found that Ruttun : Mallal’s 
right and possession were proved. , 


The Subordinate Judge further remarks 
that Ruttun -Mallah could: become owner 
only by inheritanée on the -death . of. her 
husband Kalee Dóss, who, it is said, died 
long' before. But the question before: him 
was not a question -of inheritance. ‘The 
question was whether Gooroo: ‘Doss, having 
obtained-the settlement from Government in 
recognition of-the old rights of his famlly, to 
this property, had-'or.-had not admitted 
Rattun Mallah, his brothers widow, , to 
participate in the settlement, and -had allow- 
ed hér to remain in -possession as the pro- 
he.4 annas, This 
jssue, which’ was found in favor of the plain- 
'tif -by the Court below, was. not at all 
disturbed by the: Subordinate: Judge, But 
he seems to think that because the settle 
ment 'was in-Goorao Doss's name,:.Ruttgn 
Mullah could not possibly have any right or 
jeterest lu this property after ©1850,., forget- 
‘ting that in a joint Hindoo family mere name 
is next to nothing. xd 
The Subordinate Judge also seems to ad- 
mit that Ruttun Mallah was living in the 
fame mess and in the same house asa. joiht. 
proprietor or‘Ssharer with Gooroo Doas, 
But he expects that the plaintiff should have 
proved that Rutton Mallah had actually oon- 
tributed money towards the &oquisition of 
this property. "The whole: decision -shows 
that the Subordinate Judge bas not under- 
stood the cage set up by the parties ; that 
theré isa total failure and miscarriage of 
justice, and that the object and the scope of 
the suit has been wholly misoonceived by, 
him. We, therefore, set aside the decision 
* of the Subordinate Judge and festore and 
nffirm the decision pnssed hy the first Court. 
The gppellagt wil! have his coats in this 
Court andin the Lower Appellate Gourt 


"- 
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The 16th August 1871. * 
Present : 
The Hon'ble E. Jackson and Omeooool 
Chunder Meokerjee, Judges. 
' ' 14 ao ` 
Axecution — Limitation—Proceedings 
keeping a decree alive—Oosts. 


Case No. 188 of 1871. 


Miscellaneous Appeal from an order passed 
by the Officiating Judge of Chittagong, 
dated the 25th Marck 1871, affirming an 
order, of the , Moonsiff: of that District, 
dated the 16th January 1871. . : 


Shaikh Mahomed Baseeeroollah Ohowdhry 
(one of the Objeotois) Appellant, 


versus 


Ram ‘Kant Chowdhry ( Decree-holder) Re- 

i: spondent, 

Baboo Auhkil Chunder Sein for Appellant. 
Mr. R. E. Twidale for Respondent, 


' Where the peal, the de- 
esos Rides da noc Ob lized to reete his for costs 
until the are ect at rest by the 


proceedings ar 
Court ; and if application ls for a reveiw of the 
order made in appeal, an attempt made 


when an Appellate Court decreas an 
and gives costs of its own Court, tho oosts of the t 
Court should be included in the decree. 


Mookerjee, J.— Wa do not think it neces- 
sary to call upon the respondent in thie-case. 
Two points are urged in’ this appeal : first, 
that the decree which is sought to be exe- 
cuted, by the: respondent. being of date the 
18th January 1868, is barred by limitation. 


, With reference to this objection, it appears 
that the order dated the 18th January 1868 
was, passed by the. Lower Appellate Court 
when it remanded the case to the Court "of 
first instanoe for further enquiry. 


That enquiry was completed by the first 
Court on the, 5th Apri].1865, and there was 
an appeal from the order to the. Judge, and 
a, farther appeal to the High Court, whigh 
was not,disposed of till May 1866. 


“On 25th March 1866 the, present peti- 
tloner &pplied for a review bf the order of 
the [3th Junuary'1868 to the Additional 
Judge who passed the order. The respon- , 
dent was then supporting the order ofthe 
)àtl January 1863,.and lu accoidauoe with” 

. : 
a e 3 a’ 


` 1871.) Civil 


‘the Full 


keep the decree alive. 


* The order rejecting the application for. 


review Was again appealed by the petitioner 
.to,the High, Court ; and it appears that the 
proceedings did not terminate till March 
1868. E 


The present application for execution is: 
dated August 1868. The objection of the 
petitioner is that, inasmuch as the original 
order, for costs is. dated the 18th January 
1868, and execution has not--been sought 
.within three years from that order, -the 
‘decree is dead. 


We are of opinion that, inasmuch as' the 
original suit was pending in appeal up- to, 
May 1865, the respondent was not obliged 
to execute this decree for costs until the pro- 
ceedings were all set at rest by she highest 
Court, which was only done in 1866." The 

'respondent would have beer obliged to exe- 
cute this decree within three years from this 
date. Bat inasmuch as the appellant ap- 
plied for a review of that order, and those 
proceedings continued till 1868, the attempt 
of the respondent to’ support the ordereof 
the 18th January 1868-must be cousidered, 
acoording to the determination of the Fall 
Benoh, to be proceedings taken to keep alive 
the order which is, now sought to be exe- 
cuted. The application seems therefore to 
us to be within time and is not barred. 


The next objection taken is that, inasmuch 
as the order of 13th January 1863 merely 
allowed one-fourth of the costs of the ap- 
peal,- the respondent was wrong in asking 


costs of the Appellate Court ad well as of 
ihé Court below to be awarded to him 


N 


It appears from the Judge's decision that 
there was a decree drawn up in 1868-with 
this item, vis., the item of costs in the lower 
Court was an item in the decree. The Judge 
was right in saying that, as it was an item in 
the decree, he had no power to alter it. 


The appellant contends that it was not 
an item in the decree. Bat he has not pro- 
dueed the decree ; and he' has not shown to 
us that the decree merely contains one-foutth 
ef the costs of the Appellate Court and 
not of the first Cotrtf as itis said that A 
does. s Besides he has not shown any geason 
why the costs of the first Court should not 
be included in the decree, when the’ Appel- 
ate Qeurt has decreed the appeal and has 
given costa of its own 


. -—Oh NE F3, we m 
i e 
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for'the appellant has no. special insiructien 
‘or any paper by which: he,is warranted in 
saying that the decree does nétcontalu the 
item. The order merely is shown. to us. 
But the Judge does not speak of the order 
but he speaks of the decree, dnd inasmnoh 
as we are satisfied that the decree did con-* 
tain this item, we would not be warranted jn 
setting aside the order passed by the Juche. 
Under these circumstances, we are of opinion 
that there is no .reason for interfering with 
the order passed by the Judge. 


We therefore dismiss this appeal with 
costas, two gold mohurs being allewef for 
pleader’s fees. SE 


Rulings, 


The’16tb August 1871. 
Present : 


The :-Hon'ble E. Jackson and: Ounoocool 
Chunder Mo,Rerjee, Judges. 


. Hxeoution proceedings irregularity 


— Limitation. 
Case No. 167 of 1871. 


Miscellaneous ‘Appeal from an order passed 

-U by tha Judge of Sylhet, dated the 25th 
"March 1871, affirming an- order ‘of the 
' Moonsif? of Sonamg unge, dated the 25th 
' June 1870. 


'Pran: Kishore’ Deb (Decree-holder) Appel- 
lant, 


L| 


- versus 


 Kisben Chunder Chowdhry aud others, 
i (Judgment,debtors) Respondents. , 


Baboo Gopal Lall Witter. for Appellant. 


No one for Respondents. 


in exeeutlon, taken out Load de and with 
the of the even though irregular e. g, 
execution of a part only of a Joint-docree) are suffient 
to keep the dearee in force. 

Jackson, J.— WE do not concur kith the 
Judge in the view of' the law taken by him. 
It appears there was originally one deoree- 
holder, whose rights: have now devolved 
partly by sale and Parilj by will updn three 
persons, ‘Tle preeent three deoree-holders 
holds rebpectively 2 annus, 5 annas and l 
anna of the'decree. ‘They jointly preferred 
au application fóm execution of this: decree 
on the 22u February 1870. ae ' dacreq 

^1 * e s 
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whs ‘passed on the: 18th. December: 1860. : 
For'some years after 1860, either the- three. 
jointly or twb of them jolntly in the:absence| 


of the third; have been! from «time to time: 


wxebating portions ofthe decree whioh aff«ot| 


thegn respectWely: In: 1866, the three deoree- 

* holders were at thesame time executing the' 
degre, though the execution proceedings ori- 
ginate in sepnrate applications, one by one, 
of ‘the decree-holders, and'the other by the. 
reaining two. The execution record of 
both remained the same, though separate’ 
&meens were apparently sent to make en- 
quigies. | At that tine thé judgment-debtors 

.psid iù a large sum of money in liquidation! 
of the decree and to prevent the sale of pro- 
perty which had been attached. These pro- 
ceedings came to an end in 1867. 


Subsequently in 1868 two of the deoree-. 
holders took oat further execution, and these 
proceedings went on through 1869, and were 
finally struck off the flle by the: Moonsiff, on 
the ground that under a recent ruling of the: 
High Coart it was irregular to cdrry ou exe- 
-cution of only'a part of the decree, 


The Judge om appeal has evidently with 
ome mistrgst or hesitation’ come to the con- 
elusion that all these proceedings in. 1866, 
in 1867, in 1868, and in 1869, were, accord- 
‘ing to the recent deeisiort on: the point, irre- 
gular, and therefore they could not be taken 
into consideration in computing the period 
of limitation.: He admits that all these pro- 
ceedings were in the. highest degree bond 
Jide: Ameens were députed on each occasion 
to make enquiries, possession was given of a 
" portion of the property, wassilat was being 
ascertained, and':éven the" judgment-debtor 
paid In‘d‘large dum of money.: It' certainly 
seems somewhat startling that all such pro- 
ceedings’ should not be"held--piróceediugs 
wbich would prevent the of limitation. 
It may be that the Court was wrong to al- 
Jow thoge_pRoceedings to take place : it may 
-he that the Moonsiff ought, when two of the 
-tlécree-holdere applied "séphrately for execu, 
tion of their shares of thé decree, to have 
rejected their applications, and to have in- 
formed them that „execution could not be 
taken out pnloes they all three joined, But 
“it dpes not follow that,: because they were 
-allowedirregulaily® to mke out such execu- 
tion, all such proceedings are to be- held no 
sproceedings at all. : E 
The point bas lately keen raised before 
ded D Benoh of this Court whose 
dgcisiow w be found in XV Weekly Re: 


- 
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not tosthose of a later data, 


i 


. 
t 


‘porter, page. 449. .It was there held that 
such _ proceedings, though. irreglilar, wére 
bond Ade proceeflings in execution of deor 

and were sufficient to -keep .the ' decree in 
force. We coucur with those lenrned Judges, 
and we think- that it world be mest inequi- 
table to hold the present-decree-halder barred 
by limitation from further execution of. the 
decree, because, certain; former proceedings 
were by the permission.of the Court allowed 
to be*conducted in, some irregular manner. 


‘Whether we lbok to' the proceedinga of 


!|'1866 or 1867, or to the: proceedings: of 1868 


sud 1869, we think that? both series of pro- 
ceedings were sufficient to prevent the bar of 
limitation. i i 

Wo sot abide’ the decision of the Judge 
‘and remand the case 
execution, ~- °° | 

e b 

1 ‘Appellants, xill have their, coste, plender’s 
fees ini this; Court being assessed, at. two 
gold: mohurs. i 





ai 


. Fhe 17th August 1871. 
“Present: 


The “Hon’ble E. Jackson and’ W. Ainslle, 
Judges. ' 


Barars. 
{ Oaba'No. 561 of 1871. 


Special Appeal from a decision. passed by 
|; -thé Judge of: Tipperak;: :dated , the 18th 
March 1871, : reversing a-decision of the 
Moonnff of Ameergunge, dated the Gth 
July 1870. ` 


‘Chunden Nath Roy (Plaintiff) Appellant, 


*n versu 


.Baboos Kashee Kant Sein and Jogemdro 
Wath Bose for Appellant. 


Haboos Kalee Mohun Doss and Issur 
Chunder Doss fog Respondent. > 
' “Regnlation(X XVI of 1798- applied -only td hewts end 
basars which wate in coe ee it wae edictal, 


Jackson, J.—Turs case. must ge back 
to the Judge." "This Bench has iready de. 


to the lower-Court’ for 


Regulation" € € VII of 1793" Hauts— 


Rulings. [Vol XYI.- 


Moonshee, Zemadar (Defendant) Respondent. l 


^ 


~ 


' mand this: esse to' him for trial on the other. 


18715] ! Ciel 
oldéd on & -former -odcasion, namely, in'£he 
ease of Mohinee Mohün!Dóss against Moon: 
shee- Aft&booddeen .Ahmed, on the. 19th 
Januarpe 1871, that’ the view: ofthe law 
which the Judge has hera taken is an.ineor- 
reot view. 
applies td Aaszs: and basars which were 
then (£e;'In 1798) in existence; and is not 
applioable'to those of. the present date. . 


Thëté is also'&'ddelsion of another’ Divi- 
sión Banch of ‘this’ Court to this 'effect in 
XI Weekly Reporter, page 112. 


Tho Judge finds that inasmuch as the con- 

tract is in .gontravention of. the law laid 
down in‘ Regulation XXVII- of 1798, the 
contract is illegal. and voids If, however, 
Regulation XXVII of 1798 does not apply 
to basars and Áawts, except:to thoes which 
were in existence at the time when, the law 
was enacted, it would follow that-this bazar, 
which. was notiin existence at, that time,.Js 
not subject to that rule,. and that, this con- 
tract is not in any way illegal. 


We revérso ' the-Judge’s: decision and re- 


^ 


inicios. 
Coats to follow the result. 





The 17th August 1871. . 
Present : 
The Hon'ble E, JackKoón and! W. Ainslie, 
E Judges. 
Proceedings after execution. 
ase No. 185 of 1871. 


Misoellaneous A r ‘from an order passed 


by the Subordinate Judge of Mymensingh, | satisfied 


dated the 25th Marck 1871 reversing an 
order* of pene D that District, 
duted the 14th July 1869. | 


Juggut Chunder Bhadoored and "another 


(Defendantsy Appellants, 
* versus 
Bhfo “Ghunder Bhadoorea (Plaintiff) Re- 
spondent. : 
* Order‘o Moonsiff. : 
In the exeqution of a decree, en ale t washttaohed 
t 
ae ay ei EE 
_ rejgase it from attachment, and, Bhib Ohunder 
Ukimant eFiaiy. the’ right of the Judgment debtor 
ent 
- was declared, and it was that the shauld 


THE WERKELY 


Regulation XXVII of 1798 Í the 


‘| application. "The Ju 


REPORTER, 


Rulings; f 


ES a 9 na ACE 
Mr. J. S. Rockfort for, Appellants. 
¢ 
Baboo Sreenath Doss for Respondent, , 


Jackson, J-—W's think that the whole of 
the proeeedings about this elephant in the 
Gourt. of! the- Moonsiff were utterly illegal, 
The decree in the case had been executed 
and the Moonsiff ought: not to have'taken 
any further proceedings as ds the 
elephant.. The question of. the right to itis 
still open to a suit. If Juggut Chunder 
Bhadooree and Moheeh Ohunder Bhadooree 
think that they, entitled to obtain this 
elephant from Shib Chunder, they ought to 
have brought, a. suit, The Moo was 
wrong to pass any order whatever upon their 
it ap has set 
aside those.orders. other there was an 
appeal, to him or not, we think that those 
orders'have been properly set aside, and thas 
the parties. be referred to a separate suit 
for the recovery of the elephant. 


| The special appellant to this Court must 
‘pay odsts for this appeal, two gold mohurs 
being allowed for pleader's fees. ° 
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The 17ih Aughst 1871. 
d Punt: 
Th4 Hon'ble. Bi Jackson: and Wn Ainaile, 


Judges. 
x udges 


Fossessory auit—Linjtationz-Ognae 
of action. - 


Case Nd. 525 of 1871.. 


Special Appeal from. a decision. passed) by V 


the Subordinate Judge of 
dated the 6th February: 1871, 


Ti i 
affirming, 
a decision of the Moonsiff of Noornvg- 


gur, dated the 9tk February 1870. 
Kabol Krishna Doss (Plaintiff) Appellant, 


céersus 
4 


Mohessuree Dobis and others (Defendants) 
Respondents. 


Baboo Aukhil Chunder Sein for Appellant. 


Baboo Nullit Chunder Sein for Respon- 
| , denta. 


tioned. e 


Jackson, J —Tum plaintiff. brought this 
suit to recover possesaion of 2-kanoes and 
2 cowrles of Innd, which. he alleged, -had 
heen sold to kim hy Joy Chunder and 'Kalee 
Sunknr; and’ which lauda, however, Joy 
Chunder subsequently took. bark under an 
agreement thathe would make over tq the 
plaintiff 1 kanee ‘and 19. gundahs ‘of other 
lande in exchange for'those’ which’ had been. 
previously sold to him. This 1 ksnee 19 
gandahs of dand, the plaintiff bes since lost 
In a suit which'was bronght against him by 
Mohendrh> Chunder? MS8heudro Chunder 
having established: a better ‘title totthem 
than Joy Chauder. Therenpon, the , plain, 
tiff has brought this anit to ohtait thedands 
which ‘were A d seld to him, the’ 
Sal tdi r the deoree obtained by 


Mohen Chander, being of no effect, 
. to 
Nd we k 
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The Subordinate Judge of .Tippérah, Mr. 


‘Antohinson, bas -Reld-that-the. plaintiff's suit 


isherred*by limitation, because It has not 
been brought within. 12 years. either of. tha. 


origital-safe'or ofsthe exchange: 


On apecial appeal itia contended that this 
is wrong in law; that the plaintiff's. cause 
of action did: not originate until: the Oth 
Anguat 1866, when, Mohendro Chunder's 
anit, (o reoQver possession of 1 kanee 19, 
gundshg of landiwas decreed, l 


It seems to ba very clear that tho` plain- 
tiff'a ennge, of action, did originate, * as he 
states, on the Sth August 1866. He would 
not have sued for the original lands as long 
as he was in possession of? the lands he 
obtained in exchange for the original lands ; 
and it appears that he only lost the lands 
he obtained in exchange on the 9th’ August 
1966, and hia eguse of action then originated, 
and it is evident that he is iu time. ° 


The. decislon of the. Subordinate. Judge 
on the question of limitation is, set aside, 


andthe oase is remanded to him for trial, 
on the merits. n 


Costs to follow the reault. 


The 17th September 1871. 
Present: 


The Hon’ble F. A. Glover and W. Ainslie, 
' Judges. B 
Mortgage—Registration. 

Case No. 692 of 1871. 

Special Appeal from a decision passed by 
the Officiating Judge of Tirhoot, dated 
the 10th Marck 1871, revarsing a decision 
of the Subordinate Judge of that Distrigt, 
dated the 80tk November 1870. ' 

* Sunkur Sahoy : (Pldintht) Appellant, 
è i á 
versus ` 


Sheo, Pershad Sookool and another (Disfen- 
is danta) Respondents. 
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R.*E. Twidale ant Baboo 
"c. Chunder Ghose for” Appellant. 


Mr. — The 28rd: September 1g71. 


b IET CS y, E Present: MEC i ES 
í M ho - ES MEE : i 
Baboon (/kunder genet C Gi The, Hon’ble F: A. Glover. pnd W: Aink.. * 
bika Churn. Banerjes for. Rospondenta, lie, Judges. ° - ie 
| unregliter prie in date camel, take | atwara— Title —Go-defondanta Xj. ` 
i  mitetion. - 


An unregistered mirigage | , take 
die id o ia lior Gen Pme has not Brener i 


Ainslie, J.—Wr see no reason to interfere 
in this case. ‘The only question is whether 
an unregistered mortgage prior in date oan 
take ‘effect against a subsequent registered 
morigage.- The special appellant contends 
that he got possession, but asa fact the 

a} sjon wag long subsequent to the exe- 
cation of the second mortgage. The mort- 
gagee under the sécond mortgage sued on his 
bond and ‘got a decree against the property 


Caso No. 685 of 1871. 


Special Appeal from a decision passed 
by the Officiating Additional Judge of 
Tirhoot, dated the. 27th February 1871, 
modifying a decision of the AMoonsifftof. 
i hal od dated the Tth September 
1870. = 


Oodoy Singh and another (two of the De- 
fendants) Appellants,. 


aud in execution ‘purchased it himself. Bub- versus 
sequently, the appellant sued on his bond and | pa] d 
t-a decree, and in execution he purchased a RN pé others (Plaintiffs) He. 
» * 


imself aud his egsidn only began from 
that purchake ; but even tf there had been 
possession previons to the exeeution of the 
second mortgage, it seems extremely doubt- 
fot whether it would have ‘been of any. 


Mr. R. E. Twidale for Appellants. 
Moulvie Mahomed Yusoof for Reepondents. 
There ts nothing tn the law which makes the order of 


K a Oollector In "Een 

or PE wx We eu questions. of. title, proneecing as regards 
Th te" | | et It was & under the ciroumstances 

It fa ‘trae, that sales under unregistered | case; not consistent with the a ta of this 

deèds hage.been held good against, subse- consclatin, to refuse «clearly 7 ` P the 

E Secured ds : Manis appeal no 


quent sales by registered deeds in conse- | decision 
queice of poskeesion having passed under the |: 
first, but there are two points in which such 
esses differ materially from, cases of mort- 
gage. One Is that possession ander the first 
aate would probably ‘be construed as giving 
noetiee to the second purobaser ; and another 
tw that, after a sale, no title remains in the 
vendor, and that he camnot sel] again except 
a fraud. As to notice, Section 2 Aot 
. of 1848 speeially provides ibat the 
supeidor elaim of the holder of a registered 
d is not to be affected by any other deed 
for the same property which may not have 
been registered, whether the holder of the 
registered deed had or had not notice of the 
unregistered deed ; and the element of fraud 
dees not come fn, because there is nothing to 
prevent a man mortgaging his property tyo 
or ¢hree. times over'if he oan find persons 
willing to advance 3 ud upon it Th8 deoi- 
sien in page 19% of IfBengal Law Beports* 
appeart to dispose of this case conelusitely. 
The appeal ts dismissed with costs., 


Glover, J.—TH18, case has been very 
much complicated by the way in whioh, it 
has been tried in the Court below, nnd itis” 
exceedingly diffloult in special appeal +o : 
discriminate between one olaim and the 
other, because although this case comes bes. 
fore us only in the shape of one special &p- 
peal, the two cases have been so intimately . 
connected together by the Courts below. 
thet the finding in appeal must take into 
consideration the circumstances of both.’ 
Bo far as the merits are concerned, the only 
question between the parties is whether the 
third son of Man Singh, KhuruckeSahee, 
who died childless, adopted during his lífe-', 
time his nephew Kripa Sahee, or whether 
his 10 gundahs 2 cowries 2krants share. was 
diyided between hig brethers Huree Sahee 
and Loehun Sahee (a genealogical table is 
glven in the Moonsiffs decision, and it ts 
unnecessary to refer to it more, particular- ° 
T d à ia : Intiffs m this , Pa]uck 
py i ingh and hia thera; plaintiffs in Qo. 
E Pr Weakly Hapertu, p nm Sash — (983 of ihe Judge’s file, claim a oe 

é e : ES 0 ; 
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and odd share, of the property on the 
ground that by right of inheritance this 
would be the correot share coming to them 
from their great-grand-father Huree Sahee 
on the supposition that the 10 gundahs 2 
ecowries 2 krants share of Khuruok Sahee 


^ ees on his nephew Kripa Sehee as 
ndwpted aon. 


. Their oaze is that-the other members of 
the family who have been made defendants 
either substantially or pro formá got the 
Oollector to make a Batwara of the estate 
anaes into different puttees ; and that 

» among these puttees their share hos been 
absorbed, leaving them nothing of their own. 
They therefore sue to have their right de- 
clared, and to have it likewise declared that 
the land to which they are entitled is in- 
claded within such and such of the defend- 
ants’ puttees. 


Tife other case not before us in speplal 
appeal but decided by both the Courts be- 
low was institujed by Pultéo and Gocool, 
sons of Gouree, who are descended from 
Lochun Sahee, tbe brether of Hurree Sahee. 
They claimed to get a 7 oowrie: share of 
the family property out of the hands of one 
Deoranee Kooer, who purchased it from 
their unele Ram Bhujjo. Their case was 
that Ram Bhujjo had sold to Deoranee 
Kooer 14 cowries if'bluding both his own 
and their share in the property. This suit 

. of: Pultoo and Gozool was dismissed by the 
Moonsiff for reasons which he has given in 
his decision. On appeal, the Judge deereed 
it, ordering the 7 -cowries olaimed to be 

.'aken from what had been purchased by 
Deoranee Kooer and given baok to the plain- 
thf. 


The Moonsiff gave Paluck Singh and his 
brothers their 7 cowries 2 krants share. 
We may here mention that their proper 
share would have been 10 cowries, but it is 
admitted that a 8 cowrie share was sold to 
a third party. The Moonsiff ‘awarded the 
share of the plaintifis in the following way : 
lg. 2c. ld. were to be taken from what 
was ip Deroranee Kooer's possession, 1 
oowrie from Abdoot Singh, and lk. 2d. 
from Bheo Narain's ahare. 


"The appellants before us are Oodit and 
Golee Singh, who .purobased, as they say, a 
2] cowries share of the estate from Bheekoo 
Singb. Bheekoo Singh was descended from 
Sabeb Singh, the third son of &ewul Sahee 
whose shiro was 3g. 2d., .so that 
Bhgekoo's share would amount to no more 


than 149fwries, unlesa It were proved that 
- € Decium = mE @ =a =e ESS P T = — 
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Khuruek Sahee's share went to tis bro- 


theis and and net to his adopted son rps 


Sahee. 


The special appellants take variows objec- 
tions to the Judge’s decision. They frst 
contend that, as the estate had beea finally 
divided into puttees by the Collector under 
the Batwarah Law, no civil sult would lie to 
set aside that arrangement ; that the plain- 
tiffs nright, if they had chosen, have objeot- 
ed to the Batwarah and have stopped its 
operation, but not having done go; they have 
now no remedy. They object further that 
us they were by the Moonsiff’s decision 
absolved from the claim of Palucle Singh 
and his brothers, and as Paluck Singh did 
not appeal, tbe Judge was not justified on 
the appeal of Deoranee Kooer in passing 
a decision adverse to their interest, as on 
one oo-defemdant’s appeal no decision adversá 
to another co-defendant can be come tà 
They likewise object that there hes been no 
fluding on the questions of special and ge- 
neral limitation pleaded by them. As to 
the question of the adoption of Kripa Sahee 
by Khuruk Sahee there seems to be no res- 
somable doubt. The Judge has distinoetly' 
stated that no objection ever was made to 
the statement of the plaintif, no eon 
evidenoe was given, and the Judge's fluding 
that the adoption was made is a finding of 
fact which we cannot interfere with In’ spe- 
oial appeal. 


As to the question of the Ratwarah. In 
the first place, the plaintiffs do not ask to 
have any alteration made in the Batwarah 
arrangements carried on by the Collector; 
theee may be, and no doubt are, final, for ali 
fiscal purposes, and the plaintiffs have, no, 
object in getting them altered ; what they 
want is to have it declared that within er- 
tain puttees demarcated by the Oollector 
certain lands belonging to their share of the 
family estate have been included, and they 
ask to have it pointed out in each particular 
puttee, where those lands are, in order that 
they may recover possession of the same. 
The only effect of a decision in their favour 
would be that in each of those puttees there 
would be one more co-sharer, but nothing 
would be done to invalidate the Batwarah 


$ 


cor altér the boundarieg fixed by the Oollec- 


for. It is notn Ro go further than 
this, but we may remark theré is noting in 
the law which makes the order of a Collee- 
tor in a Batwarah proceeding final as regards 
questions of title, and we do notsee why 
a plaintiff who bas a title to land ghón]d bo 


-= mm -— — — 


te 
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debarred from having it tried, merely because 
the estate had been papstitioned out into 
N different putteos for purposes purely Ascal. 


Wit? regard to the other objeotion, it is 
quite trae that the plaintifs Paluck Singh 
and his*brothers did not appeal against the 
Moonsiffs decision which threw out the ease 
brought by Paltoo and Gowree, but then 
they had no possible object in so appealing. 
Their suit was to obtain a 7 cowrie share 

' in the family estate and that was decreed to 
them from the lands held by Deoranee Kooer. 
It was immaterial to them that the Judge 
absolved Goolee and Oodit from their claim, 
as they had‘already got their share in the 
estate given up to them. There were three 
appenls before the Judge, and although Pa- 
luck Singh only appealed on the question of 
costs ,Pultoo and Goobdol appealed on the 
question of title; they said that their father's 
share, had been improperly sold and the 
Jüdge found that such was the case. Now 
that being so, and it being found that Deo- 
ranes Kooer had bon fde purchased a7 
cowries from Ram Bhujjo, the plaintiff's 
decree was rendered absolutely infractyous, 
for they had got a decree for 7 cowries as 

t Deoianee Kooer, which decree had 
been set aside on the*appeal of another party. 
In the first instance, they had no object in 
appealing, but when the Judge's order revers- 
ed the decree of ihe Moonsiff, their position 
was altogether changed, and their decree 
altogether useless. It would not, we think, 
be consistent with the principles of equity and 
good conscience: which guide the decisions 
of Civil Courts in this country, to rofuse a 
olearly proved right on the technical ground 
taken by the special appellant. Under ordi- 
nary circumstances, his objection would no 
doubt be a good one; butif we were to al- 
low it in this case, it would be depriving 
the plaintiffs of what is no doubt thelr share 
in the family property, and playing into the 
hands of those who have been throughout 
seeking to deprive them of 1t. 


Under the circomstanoes, the Judge would 
have done well to have tried these casos 
separately as the purchases were at different 
times and the parties unconnected, bft it 
would not be proper in the speciale appeal 
stage to throw out jlerties who havo a sub- 
stantial right on a purely technical, objeo- 
tton, and asa matter of fact there bas not 
beeti any injustice done to anybody” by the 
decision of the Lower Appellate urt. 
According .to the finding of faot come to 
.- the Judge, it is clear that Bheekoo Slug 
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had but [4 cowrieg to sell; and as the sale to 
Oodit and Goolee of 21 cowries was alto- 
gether improperly made, so far as the jpe- 
tiee of the case is concerned, the Judge has 
done substantially right in faking these 7 
cowries from Oodit and Goolee and giving 
them to the parties who have a proved righs 
to that share. . 


On the question of special limitation, 
there is no law which we are acquainted 
with which makes it necessary to bring a 
suit to void a Batwarah division by the 
Collector within three years Seotton 6 
does not apply, and if the case comes whin 
any Section at all, it comes within the six 
years limitation Section, and ihe suit is 
therefore in time. 


As to the queation of general limitation, | 


we think that the Judge has sufficiently 
found that the plaintiffs have been in.posases- 
sion within a period of twelve years and 
that they were not put out of possession of 
their share, (the estate belng at the time a 


joint and undivided gne) until the Collector 


divided the several putteoe., 
With to the merita, we have al- 


ready said that the Jadge’s decision although ` 


somewhat involved is substantially right, 
and we see no reason Ko interfere with it. 


We dismiss tho apscial appeal with costs. 





Tho 22nd November 1871. 
Present: - 


The: Hon'ble G. Loch and W. Ainslie, 
Judges. 


cotion 243 
ar Ordors, 


Attachmoent—BManager— 
Act VIII of 1859—Oiro 


Case No. 220 of 1871. 


Miscellaneous Appeal frow an order pase- 


ed by the Subordinate Judge of Tirkoo 
dated the 22nd April l87l.e >  . 


d 


Bunwarea  Lall* Safoo  (Deorée-holder) : s 


Appellant, 
, "o. veni . 
* : $ 
Baboo Gjrüharee Singh (Jadgæqnt-dëhtor) 
v * Béspondent. i M 
Y es e 
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Messrs. C. Piffard and C: Gregory and 
Moulvie Mahomed Vusoof for Appellint, 


Mr, Woodroffe-ant Baboo Hem Chunden 
á Baneyee for: Respondent.. 


A Court cannot refuse’ to order attachment on appli- 
catiég of a decree-holder, nor int a manager under 
Bectich 248 Act VIII of 1859 after et tachment.- 


' THe Circular Order-of 11th July last must be taken, 
not sa: prescribing any’rigid.Umit of time 
1+ to continue under the 


d Cis 


ent of & 


wp 
m , but as that in each case the Judge 
wit the appomtment of # manager sHould exer- 


OU E ah arcana an with referenoe to all the aircam-- 
stgnods of.tbe coase, in calculating the time for the pay- 
ment of the Judgment debt, 


Loch, J.—Im this case, it appears that 


certain estates, the property of Baboo Gir-- 
dharee Singh, judgment-debtor, were at- 
tached in execution of a decree held by 


certain mahajuna, Lalljee Sahoo, and others; |: 


and that by orders of the Lower Court, made 
about two yenrs.ago under Section 243 Act 
VIII of 1859, a manager was appointed to 
make collections from these melials and to 
pay off debis due by the debtor Subsequent 
to this arrangement, the judgment-debtor 
filed æ HAt.of othen properties whieh bekomged 


to him, and prayed that, as he had several, 


other debts outstanding, the Court would. 


order the mandger to take charge of. these |. 
from their proceeds to li- | 


other mehals and 
quidwte-his debts. An order in conformity 
with this prayer was issued by this Court. 
After this order was made, Baboo Bunwaree 
Lall and others, who held decrees against the 
debtor Gdrdhareé Singh, appe to the 
Gourt for attachment and sale of the property 
of the judgment-debtor im execution of their 
decrepe. But the Oourt, instead of issuing 
any order for attachment or making asy or- 
der for sale, directed that the manager should 
pay the interest upon those debts for two 
years. and. that after that period, when oer- 
tain Bhurna le@ses would expire, there would 
be sufficient funds to pay off the debts of 
these creditors in the course of about five or 
six years, and the Subordinate Jago rejeoted 
their applipation.. l 
, Ar afped has béen preferred to us against 
this arder, and the qbjections taken im appeal 
are two: first, that the order is contrary 
` ta baw, there having bebr nd xttashment made 
by the decree-holdéra, and, secondly, that 
the data upon which calculation of assets is 
are altogether erroneous, having been 
assumed by the SubordinatesJudge without 
ajy. delde being befofe bim, ant heing 
_ adgpted. ua Sena ae by the 


e T 8 


TER WEERLY | 








dumnog which) 


debtor and‘further the Subordinat@: Jadge 
has estimated the essete-of" the estates Higher 
‘thamthe debtor had done Himself, but- upon 


no sufficient ground. m 


Fe appears to: mb: that the order of the. 
lower Court must be set-aside; because it 
ixclegr' that, till an attachment is made:on 
the application of the: decree-holders, tlie 
iCourt cannot’ proceed under: the: provisions 
lof Section. 24% to appoint a manager ; far 
ther’ the refusal, to make an attachment 
when applisd for bya deoree-holder. iB- not a 
light matter, for it may prove of serious 
detriment to hiw, because should: any, other 
party‘attach the properiy, his fight as-first 
attaching’ greditor to.be paid off his: whole 
‘debt from tle proceeds.of sale may be lost 
to- him. : 


Then, on the second ground, it i& clear 
that the. Subordinate Judge, in. calonlating, 
the assets, has not gone upon any evidence, 
but hos been. satisfled with the statement 
made by the debtor as. tothe value of his 
property. This is not anfficiant in a, casa 
like the psesent, wien a mar is almost hope- 
lesslf invalved.in debt, and, who,. in order ta 
save hia eatate from sale, may be expected, 
to. make the most favoncable, returns af hig 
income,  . 





I think the appellants in this case, must be, 
allowed to make an attachment according to, 
law ; and after making that attachment, the, 
Court may proceed under the law either to 
order the sale of. the property, or under the 
provisions of Seotion 24& to appoint a 
manager should that be considered to be the 
best courge both for the creditor and for the 
debtor. , o 

Reference has been made to an order of this 
Court issued in July last, in which the Court. 
stated that two or three years should ordi- 
natily be the limit for which a property shoild. 
be put under the eharge of a manager. The 
Court does not, I apprehend, intend by these 
worde to limit the time strietly to that period 
in ait cases, but requires therdby that in each’ 
case the Judge whe directs the appointmegt. 
of a manager should exercise a proper disore~ 
tion, witli reference te all the oiroumat 
of&he case, In caloulating tle time in which. 
the debis may be paid . Hf fter a year or 
two it appears that the oollections are ins 
sufficient to meet the elnims of the creditors, 
there te ne reason ‘why an application ald” 
not be made to the Court for the rempval of: 
the manager and for tho tale of theproparty. | e: 


B8 cM 


“lower Court must be set aside and the appeal 
be decreed. ° 


Paffies -will pay their own costs. 


„Ainslie, J.—I concur in thinking that the 
refusal to order the attachment was wrong, 
and that the case must go back to the Jower 
Court in order that the judgment-oreditor 
may be allowed to attach any property of the 
debtor he may point out. The lower Coart, 
if advised to proceed under Section 248, 
will then be guided ,by the rules "laid down 
‘in the Circular.Order of the 11th July last. 
I qufte concur with Mr. Justice Loch in 
thinking that that rule is not to be taken ss 
prescribing any rigid limit.of time during 
which a property 1s to continue .under „the 
management af a manager. With reference 
to the magnitude of the estate and the length 
of time the debts have been dllowed to ,ran 
on, I think no substantial injury would be 
done to the judgment-creditors ‘in these 
‘cases by an extension of time ; and, as pointed 
out by my learned colleague, if the result of 
the -management-shows thet there 'hes ‘been 
qiisodloulation'-of ‘the assets, the -creditors: 
‘can always apply ‘to the Gourt to -set aside 
ithe order appointing the -mamager, and ‘to 


tHE WEEKLY REPORTER. , 


Rulinge. , , 295 


e Jant. e 


————_ ————————————————— VM m 
I thigk, therefore, that the order of the| Bäboo Mohendro Lali Mitter for Appel- 


Baboo Unnoda .Pershad Banerjee . for 
Respondent — 
In execution of a decrees a ] -debtog cannot 


udkment 
be ordered to pay a sum beyond whatis stated in fhe 


d although he may have, after tho decree, 
with the deoree-holder to.do -so. 


Jackson, J.—W think that the decision 
of the Lower Appellate Court.in this case is 
correct, It was passed in execution of a 
‘decree for -debt of 6,551 rupees. After 
4he-deeree had-been .passed,-it gppears that 
the deoree-holder mnd the judgment-dbbtor 
vame,to some arrangement under which it 
was agreed that «hejudgment-dehtor/s -pro- 
perty should not be put up for sale, and that 
-the amount of the .decree should be paid.in 
instalments at a very Jarge rate of interest 
from year to year for eight years. Under 
this the amount of the decree swelled from 
56,521 rupees tonearly 20,000 rupees. In 
1860, the first instalment was -paid ‘by the 
Rajah. Subseqnently tp that, bowerer, the 
instalments appear, not to have been paid ; 


but in 1871, the property having in the _ 


meanwhile been taken possession of by the 
Collector of the district as the Court of 
Wards, .& som of 14,877 rupees l :anng 6 


‘proceed under other Sections relating tol ipie -was paid into Court. There remained 
then only rupees #088-4-5 still due un- - 


‘execution «of decrees. | 


| 


||beld that this anm being.in .excess of the 


The 22nd ‘November 1871. 
Present: 


The Hon'ble F. B. Kemp and €, Jackson, 
Jwtiges. 


Hxecution-- Agreement. 
i Case No. 288 of 1871. 


Miscellaneous Appeal from an order passed 
by the Subordinate Judge of Cuttack, 
dated the lit June ‘1871. 


e 
Kañhya Lall Pundit ‘(Decree-hdlder)” ráp- 


X. e pliant, : 


; verius . 


r 


$ The: Gourt of‘ Wards:on ibehnlf of :the.estate 
of Rajah Puddo Lgl Bhunj (Judgment-deb- 


toe Regpondent, 00000 


er this agreement between the parties, and 


‘for this sum:the deoree-holder is now taking 
these proceedings. The lower Oourt has 


amonnt originally decreed cannot: baobtained 
in execution of this decree. It is very cer- 
‘tain that -this sum could not in any way 
thave'been -ohtained under-the terms of the 
‘decree pasted in this suit. In order *to ob- 
tain it the decree-holder must prove the exe- 
cution of the subsequent agreement. 


It is;tnne that mere agreements to pny the 
original .deoree by ‘instalmenta have «been 
frequently upheld and properly upheld ; but 
this;is a oase. in which the- judgment-debtor 
has agreed topay avery large sumiofimoney 
over and above the nmount of the original 
decree, and we are informed that even the 
validity of that agreement can’be contested. 
Under these circumstances, ifwould mof be 
proper in execution Qf this decrge ‘to direct 
-the payment by the juügment-debtor of a 
sum'beyond what iis stated 'in ‘the deoree. 
"The party can-always bring his suit fo en, 
force 4he-contraot subsequently entered into 
‘between him-aftd ‘the judgment-debtor, 

"The tppeglis demised -wiit © |, 

E . 


ba y e 
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The eon November 1871. 
. Present : 


The Hon’ ble 
. Mitter, Judges. 


Dees judicata—Leave to bring new 
E Suit. . 


Case No. 671 of 1871. 


Special Appeal from a decision passed by 
tho Si 


rdinate Judge of Chittagong, 

- dated tho 14th March 1871, reversing a 

decision of the shal A Suakoond, 
dated the 8th September 1870. 


: Breemotee Monn Bibee and others (Plaint- 
iffs) Appellants, 


. versus 
Oomed Ali (Defendant) Respondent. 


Baboo AukAil Chunder Sein for 
Appellants. 


THE WEEKLY 


H. A. Glover and Dwarkanath 


REPORTER. ' Rukags. [Vot XVI. 
that the presedent proves that, ev@n where 
a reservation is made, that does not prevent 
the Court before whom the case comes on 
the second occasion from going ito the 
question of res adiudiosta, 


Now the precedent thus quoted has no- 
thing to do with the present case. In the case 
before the Privy -Oouncil, a decree had been 
passed in favor of the defendant and against 
the plaintiff, on the ground that the plaintiff 
had altogether falled to prove his case by 
evidence ; there was, undoubtedly, in the 
deoree, a reservation allowing him to bring 
another suit; but the case had, as a matter 
of fact, proceeded to final judgment on the 
failure of the plaintiff to make out his pleas, 
Now Section 97 Act VIII of 1859 allows 
a Court, in all cases where sufficient ground 
is shown and where final judgment has not 
been passed, to give permission to a plaintiff 
to bring a fresh suit; and in this case no 
final judgment has been passed, for, although 
evidence was recorded, no decision was given 
on that evidence. 


It appears to us, therefore, that the Subor- 


'|dinaje Judge was wrong in deciding this 


No one for Respondent. 


A suit fs not/berred by the principle of res judicata 
in a former case between the same Landesliga 


Observations on deolslon of Council in Watson 
versus Collector of Bsjsbaye, XII W. R. (P. Ù) p. 48, 


© Glover, J.—' Tum only point taken in this 
speginl appeal is, that the Subordinate Judge 
was.wrong in holding that the suit was 
barred by the principle of res adjudtoata. 


It appears that in & former case between 
the same parties and on the same cause 
of action, the® plaintiff, after the evidence 


.had been recorded, obtained the Qourt's 


permission to withdraw the oase with per- 
mission to bring another suit hereafter. 


The Subordinate Judge has considered 
that this reservation on.the part of tho 
Court by which the permission was given, 
did not prevent him from going into the 
question of res adjddicata, and deciding 
the suit on that principle, In support of 
hia opinion, he has referred t9 the case 
"(reported in, XII Weekly RepoMer, page 
48) of Watson and others against the Col- 
lecto; of Penny’ deoided by *tbe Privy 
the 16:h_July* i 


H .e 


A é 


and. thinks 


case on the principle of res adjudicata inas- 
much as the merits were not decided on the 
first hearing, and by law the original Court 
had, under such circumstances, the power to 
give the plaintiff authority to bridg another 
anit. 


The decision of the “Lower Appellate 
Court will’ be set aside and the case remand- 
ed for re-trial. The costs of this special 
appeal must be borne by the special respond- 
ent, the other costs to follow the result of 
the remand. ; 





The 28rd November 1871. 
| Present: 

The Hon’ble Sir Richard Couch, Kt., Chjef - 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. l 

Inheritance—Daughter. 
Case No. 549 of 1871. 

Special Appeal from a decision passed by 
the Officiating Judge of ' Chittagong, 
date@the 21st February 1871, affirming 

` *u decision of the Suflorfinate Judge of 
that District, dated the 18th Docember 
1870. > s 

' Nyo Chowdhry (Defendant) Appellant, ° 

' verius " s T d 
Futah Chowdhry (Plaintiff) Respondent. *_ 
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Baboo Aukhil Chunder Sein for Appellant. 
N Mr. R. E. Twidale for Respondent. 
[i 
ie 
upon death 


becomes entitled to her share 
her father and not after her mother’s 


Couch, C. J.—Kata Brese was the daugh- 
ter, and assuch hada title toa share of 
this property ; and there does not appear 
to be any authority for saying that she 
would become entitled to that share only 
after her mother's death. 
from the passage in the book handed up to 
us that the daughter would become entitled 
to & share of the property upon the death of 
the father. She having that share has 
conveyed it, by an instrument which the 
lower Courts found was duly grecuted, to 
the plaintiff. That certainly would give the 
plaintiff a primá facie title to the share. 


The position of the defendant appears to 
be this, —that a suit was brought against the 
mother and the son and also against Kala 
Bibee. She was íncluded in that suit, but 
she does not seem to have appeared ind 
probably was not duly served with the sum- 
mons. A decree was made in that suit 
against the mother and the son, bat not 
against Kaela Bibee ; and the decree author- 
ised the eale of the right and interest of the 
mother and the son, which did not include 
the share of Kala Bibee, because the words 
“estate of the deceased” would not have 
the effect of authorising a sale of a portion 
of the estate of the deceased in the hands of 
& person not a party to the suit, or a share 
to which a person against whom the decree 
was not, made claimed to be entitled.: The 
defendant purchased as is alleged upon the 
sale in execution of that decree. It appears 
to us that he did not by that purchase 
acquire any title to Kala Bibee’s share. 
He Slaims merely as having purchased under 
that decree. We do not think he is in a 
position to contend that there was no'con- 
sideration for the conveyance from Kala 
Bibee to the plaintiff. He has no right 
‘whgtever. There may be cases, no doubt, 
in which a defendant would be entitled’to 
put a person claiming to prove that an alleged 
‘sale or conveyanc® whs not collusive, but s 
real aud bond, fide conveyance executpd for 
consideration. But this does not appear to 
be orfe of those cases. The defendant appears 
fo haze no title, and the plaintiff has a suff- 


pientprimá facie title to give him'a right to 
ocorra thia quit t 
". e 


REPORTER. 





It would seem. 


n a7 


e R ids : 





We do hot see that there has been. any 
error in law in the way in which the Lower 
Appellate Court has dealt with the questions 
raised in the suit, The appeal mast be dis 





missed with costs. è 8 ý 
The 28rd November 1871. 
Present : 
The Hon'ble H. V. Bayley and G. O. Paul, 
Judges. e. Je ' 
Joint Hindoo family — Hasement.— 
Useor—Obstruction. 


Case No. 4389 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Rajshahye, 
dated the 29th December 1870, reversing 
a decision the Hoonsiff of that . Dis- 
triot, dated the 26th February 1870. 


Ohunder Kant Chewdhry and others, 
(Defendants) Appellants, 


Nand Lall Ohowdhry and others (Plaintiffs) 
Resp nts. 


Baboo Mohlinee Mohun Roy for. Appellants. - 


Baboo Doorga Churn Doss for Re- ` 
spondents. 


Salt by membars of a joint-family to enforce thetre 
[bee eee throogh a door (which had been 
up) leading to a t Thakoorbares, 
this à i lue 


Paul, J.—Tms is a very simple oase. 
The faots are shortly these :—The plaintiffs 
alleged in their plaint that a certain pathway 
leading from their family-dweiling-house 
to & certain Thakoorbaree belonging to them 
had been obstracted by the defendants having 
bricked up the passage through ‘a door. ` 
The plaint showed that this Qostruetion 
took place in 1272, and the present action 
was brought in 1276, that is, after the lapso 
of four years. ; 


Upon this state of facts, it became neces- 
sary to enquire whether the masters stated 
in the plaint wert true or hot, as the cause 
of action ;a'Mmittedly had arisen ee 


period of Lim etm 
S 


& e 
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Baboo Mohinee Mohun „Roy fer the de- 
fondant, appellant, contenda that this wrong 
construction „has prejudiced his eee 
case, completely obscuring the ‘intdllect o 
the Judge below and drawing him “fo a cpn- 
clusion of faot Rt which he would ,never 
have arrived bat for this wrong copS8traation. 
Beyond admitting the fact that there was a 
construction pat. by .the Lower Appellate 
Court as -to-a part of ithe dgorea, we cannot 
follow the ,leagned pleader to the extent to 
whioh he carries hisiargument. We find tha 
Lower Appellate Court has duly .considered 
all tho oral evidence in the case, apart.from 
any opinion which he may have formed npon 
the eonstrnetion of the. decree, ‘and has come 
to a clear and deliberate conclusion .an.the 
faqts stated hy the plaintifs. The case, 
therefore, is one in which the plaintiffs, as 
members of a joint family, seek.to enforee 
their right .to a pathway through a door 
(which has :been blocked up) leading.to a 
joint Thakoorbaree ; and to an unbiassed 
mind -no clearer case could well -be -con- 
ceived. i 


It has, however, been, contended by Babop 
Mehines Mohun Roy that the jadgment.of 
She first Court was right, which -proqeeded 
onthe plea of.&oquiesaenoe-on the part of. the 
plaintiffs as set up by the defendant. ;But 
non-user-of ,a pathway, either for nine years 
as stated by the defendants, or for four years 
as admittediby the plaintiffs, does not nepes- 
sarily . constitute ;an „abandonment .of any 
right ;which the plaintiffs may have pos 
sessed. Several cases have been ,eited in 
support of the position taken up by the 
frat Court. Speaking for myself, I masp 
any that if it were necessary to decide this 
case on the strength of the cases cited, J 
should have been disposed to refer the, mat 
ter toa Kull Bench. The oases cited „arg 
reported in Weekly Reporter, Volume XY, 
pages .295, -402, and Weekly Reporter, 
Volume XIV, page 79. It -appears to me, 
however, that these cases refer to a different 
atate of facts with a different class of rights. 
They relate toa case in which one man 
acquires by (reason of unimterrupted uger, s 
right.over another:man’s land; and it may 
well be that,in some instances, from a fong 
disuse of a oertain right, abandonment there» , 
f may be inferred ; bgt bam far ,from.thik- 
ing that mere disuse of a certain right for 
A or 6 yems is sufficient to popstitate.an 
abnndonment.of that right. The plaintiffs’ 


The defendants iaat , up various pleas] 
‘amounting 4e acquiescence on the part of 
the plaintiffs and their abandonment of the 
wight of'way. The ‘other defences were 
also of a similar character. 


The first Oourt found that the obstrao- 
thg took place in 1267 and proceeding on! 
that finding, held that the plaintiffs’ rights 
were barred by acquiescence, 


The Appellate Court differed from the 
first-Court-apon the question as to when the 
obsgroction first took place, and held that 
eitgdid not take place in 1267, but in 1272, 
and found that whether it took place iin 
1267 or in 1272, the(ause of sation arose 
within the period of limitation and there 
was no acquiescence or abandonment of 
right by the plaintiffs either in law or in 
‘fact. ‘Having overruled this preliminary 
9bjee£ion, the Appellate Oourt, in a lengthy 
ant apparently duly considered judgment, 
‘came tothe -conclusion ‘thatall the facts on 
which ‘the :plofpntiffs rélied were true, oiz., 
that the Thakoorbaree was the joint pro- 
perty df the pláintiffs and'the defendants, 
that the pathway was also their joint pro- 
perty, both having come into existence many 
years ago nt the time of their ancestors, and, 
rthat.the-obstruction caused by the defendants 
-was a clear infrwetion of the undoubted 
rights of the plaintifs. The Lower Ap-, 
ellate Conrt-accordingly deoread the plaint-' 
iffe suit. 


It appears that, on a former occasion, a: 
suit was instituted by one of these plaintiffs 
"against ‘these defendants ‘in respect of some 
"Anterest in‘the Thakoorbaree, ‘the „pathway, 
ithe-door which was blocked’ up, a bungalow, 
‘and-an-adjacent wall. In thatsuita some- 
what oonfused and unintélligible decision 
, was pronounced to the effeot that the plaint- 
iff sbad.a joint interest in the Thakoorbaree 
sand tthe gPound on which the door was 
erected, but:not in the door of the wall ad- 
joining ‘the ground. Consequently, the 
plaintiffs suit .was.partly decreed and partly 
vdismissed. 

The Judge of the Lower Appellate Court 
seems to*hnve considered that the plaintiff 
in. thatsuit had wholly succeeded in obtain-. 
ing the relief ‘he sougft, and in thinking; 

go he doubtless put a wrong construction, 

-on ‘the: decree which was prongunced in that 

voase, but ebat wrong :conatruction was only 
saato acpart, wis, that part of the decree |.cnse here is distinguishable. The plaintiffs 
"fich pPovided. that jhe -dursya belonged do not claim a right of user. They~oom; 

to the defendants. r az 2.5 ++ Blain of the obstruction, of a passiige whigh . 
° a 
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belongs te them jointly witl: the defendants, 
The analogy therefore altogether fails, and 
“his caso, which Dat first stated wasa very 
simple ggso, became somewhat complicated 
by the:fact of the Judge of the firat Court 
having gllowed his mind” to wander inte 
irrelevant matters which have no existence 
in this particular cass. 


The. apecia, appeal fs dismissed with 
costs, 


Bayley, J.—} concur in the onder of dis- 
missal of this special appeal, In fact, the 
pleader for the special, appellant opened: his 
qasa on. the ground that the acquiescence 
and walver by the plaintiff of his right gave 
him, defendant, a title to have the masonry 
closing up the door-way of the path to the 
Thakoorbaree maintained. The issues fixed 
by the firak Court involved both the question 
of right to the property and the question of 
acquiescence in the interference with the 
right of usar, and the firat Court desided the 
case solely and exclusively on the. ground 
of acquiescence in the interference wlth the 
right of user, 


The Lower Appellate Court more fally 
wont into the question of right ; and although 
to.a certain degree ii has gone wrong in 
ita treatment of the case, yet on the whole 
it has come to aright oonolosionof faot in 
favor of the plaintiffs. 


It has to be remarked, however, that only 


one of the plaintiffs in this case is at allj 


bound’ by the decision of 1865, on which so 
much atreas has been laid by the pleader for 
the special appellant; bat irreepeotive of 
thi& the decision itself clearly refers to a 
joint proprietary right in the ground on 
whioh the wal) and the door stood, and toa 
joint proprietary right im the Thakoorbaree 
which was clearly decreed to the plaintiff, 
although the adjolning Bungalow and 
Durieaja were nop included in the decree 
in the plaintiffs favor in that case. This is, 
therefore, as Mr. Justice Paul has point- 
éd out, mainly and truly of the character 
of a suit where’ the question is whether a 
party having a declaration of his right toe 
'Thakoorbaree has a right tq go through a 
doqr to that Thakoorbaree, and the question 
af user has thus bé&enPsomewhat incorrectly 
made ho main point in tbe case. this 
widw, tho cases cited by the pleader and 
referred to by. Mr. Justice Paul do. not 
touch 4his case, and I would not therefore 
enter them. : k would further state that 
“amy. Yaw avery: «030. of usor . should. be 
>» e 





disposed of with reference to it own, sr- 
rounding circamstdnces, althovgh, the gous 
ral principles of law have of course to be 
considered also. Every precedent cited upon 
a caso of one special character of casement 
will not necessarily apply toa case offen-, 
other character of easement. I think we 
ore not warranted to iuterfere in spe 

nnpeal with the view formed by the Jaiga 
below, for I think that the fludiug whioh hé 
hos arrived nt is substantially correot in 


law. 





Te Ug 
The 24th November 1871. 
Present: e 
The Hon'ble F. A. Glover and Dwarkanath’ 
Mitter, Judges. ; 


Abatement of rent—Diluvion—Talook 


—Pormanens Settlement. 
* 


Cass No. 116. of 1871. 


1 


| Special Appeal from a aua p e Uus by 


the Officiatin 
dated the 19t 
decision of the Moonsiff 
dated the 21st Febrygry 1871. 


Ram Churm Bysack and.another (Mainti&s) 
* : Appellant, ^ 


Judge of Hackergumge, 
April 1871, reversing 
of Dowlutkhan, 


€ 


COT SWE 


Mr. Lucas Theodorus Lucas (Defendant), 
Respondent, © l 


Baboo Kales Kissen Sein for Appellatta, 
Baboo Doorga Mohun Dass for Reaponde 


ent, 


Glover, J.— Tms wasa suit for arrears 
of rent, met onthe part of the defendant 
with a plea for abatement on the ground of 
diluvsion. The land formed part,pf a talook 
admittedly oreated before the date of the 
perpetual settlement,  * : : 


The Moonsiff decided that the defendant’s 
plea of diluypon was not proved. 


The Judge on appeal held that there had. 
been no gufficient enquiry hs, 24 pajn t 
and ED E to bé madey 

x ^ ° 


280.. \ 
. 4 


Civil 


He held that a talookdar in the position of 


the defendant oobld olaim abatement if any 
port of his talook- was proved to have been 
dilnviated, 


Against thm decision the plaintiff appeals 


“gpecially, urgiug— 


) That the proprietor of a talook 
created before the permanent settlement 
cannot clalm abatement ; 


(2) That, if he conld, the neglect of the 
defendant to advance hia plea for a period 
ot fom 80 to 85 years bare it; and 


(8) That as the measurement ordered 
by the Moonsiff was stopped by the 
defendgut’s own aot, he is not now entitled 
to have s fresh measurement, but must 
aland or fall on the evidence he elected to 
adduce, 


. We have very considerable doubt as toa 
talookdar wlioeo tenure existed from. before 
1780 having thb right to claim abatement, 
and in this case payment of the foll rent 
D by year, more than 80 years after the 

ds'are said to have been washed away, 
would be strong evidence that no soeh 
claim was in the contemplation of either 
party when the contract was originally 

rs : 
made... 

But there is no present necessity for 
deciding this point, because we think that 
under the circumstances the defendant had 
no right to a fresh measurement, but should 
have been made to abide the consequence of 


«his own election. ; 


“The measurement ordered by the Moonsiff 
wal stopped re infeotd at the request of the 
defendant who filed a petition to the effect 
fhat local enquiry was unnecessary and that 
he, defendant, would’ prove the diluvion 
and its extemk by oral testimony. | 


,7 Now this oral testimony consists of the 


depositions of five witneeses which prove 
pothing at ail; asd of one statement to the 
effect that same 80 years ago one Mourah 
was diluviated. It isin fact admitted by 
the special respondent’s pleader that there 
Is nothing that, can be called evidence on 
the record in suppox of he diluvior. 


' We think that’ the defendant ought 
undoubtedly to be made to: bebr the conse 
quences of his own acjs, Had he not 
et the measurement arpuld have 
tate 


_ folly carried mage ee #0 
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far settled. He asked that the local enquiry 
might be stopped, and cliose to reat his casa 


on the evidence of his witnesses; and they 


having failed he had no right to agk that w 
fresh’ measurement should be made (to the 
great detriment ‘Of the plaintiff who was 
kept all the time. out of his rents) and all 
the trouble and expense of a local enquiry 
undergone de movo. The case between 
the litigants should then have been decided 
on the recorded evidence, and if that teat 
had been applied, the defendant would have 
admittedly failed, ' 


We reverse the order of the Judge and 
restore the decrees of the Gourt Of first 
instance, with all costs, ` . 





Tit 24th November 1871. 
Present: 


The Hon'ble H. V. Bayley and Q., O. Paul, 
Judges, l 


Limitation— Pleading. 
Case No. 716 of 1871. 


9 4 


Special Appeal from a decision passed by 
tke Judge of Sylhet, dated the 27th 
March 1871, affirming a decision of ths 
Moonsiff of Nubeegunge, dated the 29th 
July 1870. 


Hossein Baksh (Defendant) Appellant, 
versus 


* 


Ameens Khatoon and another 
Respondents. 


Baboo Bipro Doss Mookerjee for Appellant. 


(Plaintiffs) 


Baboo Grish Chundar Ghose for Be 


spondents, 


A Oourt should give specie reasons and declare judi- 
olally why it holds thet a plea of limitation is worth- 
less or of no force. 


* * 


Bayley, J.— Wx think this case mus be 
refoanded to the Lower Appellate Court for 


proper trial on the question of limitatign.: 


fhe only remark the Ifpwtr Appellate Court: 
makeg on this important plea is that the 
point is worthleas, Whether itis eo on 
accouht of the reasons given by the Moon; 
siff, or because the cause of action s on 
the date of sale and not on the date pf settle~' 


ment, or because on the merita tha Lower: -` 


"n 
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Appellate Court bas found asa fact that 
there has been no adverse.possession on the 
\ part of the defendant so as to crente a title 
in (E ae the limitation law, 1s left unex- 
plained and not judicially decided. The 
Judge of the Lower Appellate Court should 
give specific reasons for his conclusion, and 
declare judicially whether on any of the 
above reasons or on others he holds that the 
plea of limitation taken by the defendant is 
of no force. 


The costs will follow the eventual result. 


The 24th November 1871. 
l Present: 
The Hon'ble H. V. Bayley anddG. O. Paul, 


Judges. 
"EXKaboooleut—Joint sharers—Parties. 
Case No. 674 of 1871 under Act X of 1859. 


Special Appeal from a decision passed by 
the Offloiating Judge of Mymensifigh, 
dated the 11th March 1871, modifying a 
decision of the Deputy Collector of Kis- 
horegunge, dated the 28rd September 
1870. 


Hur Kishore Doss Bhooyah (Defendant) 
Appellant, 


versus 


Joogul Kishore Shaha Roy (Plaintiff) 
Respondent. 


Baboo Grisk Chunder, Ghose for Appellant. 
Baboo Sreenath Banerjee for Respondent. 


One of several shareholders who obtained a deoree 
for e egi from several defendants, cannot sue 


Paul, J.—Ix this case the plaintiff jointly 
with others obtained a decree for a kaboo- 
leut from the defendants with the exception 
of*the three defendants who do not appeal. 
A kabooleut was decreed to be executed 
‘jAntly by all the edefendants in favor of the 
plaintiff together with other share-holders 
who were joint plaintiffs in that suit The 
plaintiff now sues for his individifal and 
*pepargte share of certain rents partly com- 

of the enhanced rent decreed in the 
. first suft, and it is pleaded against him that 
. E 


his suit is informal and cannot proceed on 
the ground that the defendants are jointly 
liable for the arrears sued for, and that all 
the share-holders not being made parties, 
the sult must fail. 


' * 
This objection is valid in law. The spe? 


cial appeal is, therefore, decreed, and we : 


plaintiffs suit dismissed with all costs. 





The 27th November 1871. 


Present : - ° 
The Hon’ble H. V. Bayley and G. C. Paul, 
Judges. 


Ferry — Proprietary righta—~—Dispas+ 
sossion. f 
Caso No. 762 of 1871. - , 


Special Appeal from a decision passed by 

the Officiating Judge of  Dinagepqre, 
dated the 22nd May 1871, reversing a 
decision of the Moonsiff of Beergunge, 
dated the 28th February 1871. 


Kishoree Lall Roy (Plaintiff) Appellant, 


VOTERS 


Gokool Mones Chowdhrain and another 
, (Defendants) Respondents. 


Baboo Tarucknath Sein for Appellant. 


Baboo Kalee Kishen Sein for Respondents. 


There are 


Preven es from crossing ina person’ 
and driving eae away, amount to cee 
Bayley, J.—Wx think the judgment of 
the Lower Appellate Court must be reversed 
with costs. "The plaintiff sued for the re- 
covery of possession of an old ferry*and the 
removal of a new ferry situated within a 
russee of the old one, as interfering with his 
private rights attaching to the ofa ferry. 


The Moonsiff wh an* elaborate judgment, 
wherein the evidenoe is most fully collated 
and considered, held, firstly, that the plain- 
tiff had ben illegally dispossessed of his 
old private ferry » and secondly, that he was 
entitled tora decreb on his suitm$bat M to 


say, to E possession of the old 
A » 


; ba 
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ferry and for removal of the new ferry di- The 27th Noverdbdr 1871.* 
tiated withit balf a russee distdnes of the : 
old, as interfering with the plaintiff's private Present : 
rights. ° 

Qn appeal, the Judge revérsed the judg- | The Hon'ble H, E bud and G. O. Paul, 
*meusof the first Court with the following meget: : 
rémarks :—“ The plaintiff's is not an exólü- T E tl RUNE n 
“aye right of possession and the faot he tries Hindoo Law lh y Oise — Wo: 


** to prove, vis., that the defendants prevent- 
* ed parties from crossing in his boat and 
' drove bis men away, is not, I think, a 
* matter of dispossession, ever if he had 
* agy posseesory rights, which I thiuk he 
<‘ Bas not beyond that he is entitled now as 
“formerly to ply his ferry, but not to the 
‘exclusion of all other parties.” Again— 
* If an exclasive right were given to him, 
“how far wonld it extend ? It is impossi: 
“ ble to draw a line here, it mny be for one 
** yard or one mile up and down the river,” 
And furthér on“ The fact that the de- 
** fendants should set up an opposition ferry 
“ig the vieinity is hó mora, than a trddér 
* in à village setting Upa shop in opposition 
w tö & trader of the same class in thé sime 
« aga.” P 
Now in the first place, as to the alleged 
disposseesion—if the faet of the defendant's 
preventing parties from crossing in the 
plaintiff's boat and driving his men away 
does not amount to™a dispossession of the 
plaintiff, his possessory rights beihg admit- 
ted, it is difficult to conceive what disposses- 
sion from a ferry may be. 
‘Sacondly, there is no analogy between 
setting up ashop side by side with another as 
«i$ a customary and récognizéd practice, and 


locating another ferry within such distance’ 


as muat more or less diminish the profits of 
thé old ferry and thus interfere with the 
private rights of the owner thereof. Ft is 
recognized thet there are proptiétary rights 
in à private ferry of such a natuté (hát án- 
other party* may hót so interferó with the 
profits arising therefrom as would be the 
result by running a boat if not exactly on 
the same line, at least within auch a distanoe 
as for gll practical purposes would be the 
same asif it were on the same line. The 
Moonsiff's Judgment shows that the plain- 
, tiffs claim® waos decreed, that is, his prayer 
for recoyery of poagessign and for removal 
of the néw ferry ftom within half a russee 
distande of his old ferry, and the Moonsiff’s 
. gc caen is correct in principleand law. 
lie deofeo of the Lower: Appellate Court 
th ed ind that ofthe frat, Court re- 


- stored with costs, T 
e. e 


e $ , 


right thereto, 


Oase No. 788 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Burpétta, 
dated the 25th April 1871, affirming a 
decision of the Moonsiff of that District, 
dated the 27th February 1871, l 


Joy Deb Surmah (Plaintiff) Appellant, 


sgersuws 
a 


Haroputty Surmah (Défendant) Respondent, 


Baboo Bhuychutty Chuta Ghose for Ap- 
pellant, 


Baboo Sreenath Doss for Respondent. 


Quare. —Whethet, &aoco?ding to Hindoo Law, a woman 
can sucoeed to a priestly office: 


Bayley, J.— Fas case must be remanded 
to the wer Appellate Court to try the 
question as to the truth of the appointment 
by Joynatl of the defendant Huroputty bis 
son-in-law in the offles of Dolloi and the 
validity of that appointment, 


The first Court has come toa clear find- 
ing on the evidence both on thé questidn of 
the fact of the appointment and the validity 
of it, but the Lower Appellate Court has 
not given a clear andjudicial decision upon 
that point, 


The plaintiff sued to succeed his younger 
brother Joynath in the heteditaty post’ of 
Dolloi or Chewa Chillooéh of Párrey Hitres- 
sur Temple in Burpetta; Assam. 

The defendant's case was thathe was the 
eon-iu-law of the former incumbent Joynath, 
and Was entitled to succeed by reason of an 
appointment made by Joynath. e, 

The issues fixed by the first Court upon 
jie pleadings were: fir]ya whether the DoNói 
pod (which is repeat&lly translated on the 
record by the local authorities fo be offloe 
of priest) was hereditary or was the appoint- 
ment optional; and secondly, whether the 
plaintiff or the defendant had prefefentia 

2 e . , t. 


e 
e e * 


1871] © Cù 


THR WHERLY REPORTHE. 


. | Rul M 





The fret Court found that the Dolloi pod 
(offica of priest) was the’ hereditary office 
of Joynath deceased, and the Court then 
went oh to state its conclusion upon the 
evidence in these words :—" It appears 
fram the evidence of the witaesses that the 
said Joynath Dolloi deceased before his 
death Aad appointed the said Huroputty to 
the seid pod (vis., the office of priest) and 
brought the matter to the notice of Govern- 
ment," The first Court then without preju- 
dioe to the right to the respective shares of 
the litigant parties in respect of the proüta 
arising from the said Dolloi pod, desided 
the eldim ifow-the Dolloi pod (office of priest) 
in favor of the defendant, and dismissed the 
plaintifs sult. 


(Oo appeal, the Lawer Appellate Court says 
that? 1t woold appear shat ther® ere strong 
grounds for believing that-the post of Dolloi 
was vested in the late Joynath atihis absolute 
disposal," ibut the Court does not find jadi- 
cially on evidence that it was so. The 
Lower Appellate.Court then goes on :-—'* The 
‘particular customs in regard to succession 
“ to.theipost;of Dolloi of the temple whioh 
t obtained prior .to the date of endowment 
'5would.not have begn without relight shad 
“any. reliable evidence been produced with 
* respect to them zbut in tho absence of any 
“proof to the aontraryyit muat be held for 
“the. dispasal of -this suit that the office of 
‘Dolloi was vested in the late Joynath by 
“the -deed of. endowment obtained by him 
* from the ‘British Government, and.on;his 
‘death suocession..to .the offloe became 
“amenable to the ordinary laws of Htudoo 
*tjaheritauce," Further on,.the Lower Àp- 
pellate Court says :—‘ The claims of the 
tí elder boother and codsin are not admissible 
'tHuring «the IJufetime-of the widow and 
f daughter of the deceased." Fhen with 
reference to the arguments of the plaintiff's 
pleader that a female oould not succeed 
to.a sacordotal office, the Lower Appellate 
Court says.:—'' Theres are several decisions 
fof the High Court showing .thet there is 
“nothing opposed to such a succession, as 
‘Sthe .female œan alwnys appoint a com- 
f'Betent person to act for her." The,Lower 
Appellate Court accordingly decregd that 
the widow of the be declared as 
beir and thate the defendant Hurapatty be 
reoognized as Dolloi only as agent’ of the 
widow during her lifetime. ° 


« Phe mato grounds taken in special appeal 
.. are—Hhs a -female cannot supceed-to .the 
: yee ere 


p 


offloe of Dolloi inthis par&eu]ar case, that 
Joynath could notin any way divest the 
succession to the post of ‘Dolloi which was 
hereditary, and that the plaintiff as being the 
nearest male heir of Joynath was ent#led 
to succeed to the post under the Hindoo 
Law. d 
e 

The frst point to be deoided by the 
Lower Appellate Court was whether there 
was evidence and what evidence to show aa 
appointment made by Joynath of his son-in- 
law in the office of priest and whether it 
was valid. 
there are grounds for believing .that the 
post was vested in Joynath at his absolute 
disposal, “The finding must be on judicial 
evidence especially when the Lower Appel- 
late Conrt itself doubts as to the custom 
which regulated the succession. Having 
found this issue, it will be necessary for 
the Lower Appellate Court to consider the 
objection takem in special appeal, wis., who- 
ther the widow could succeed to the office 
of Dolloi of the temple. On this poipt the 
case -put forward by the pleader for the 
special respondent is that, even if the widow 
could not:perform the service herself, she 
could doit by an agent appointed by her 
for that purpose, and he refers to the case 
of the Kaleeglat Haffars andthe Mullick 
family as succeeding to the shebaitehip pf 
a Hindoo religious institutlon, Thess, how- 
ever, are not cases of actual priesthood, ‚but 
of certain rights giving profits to shebait 
to be enjoyed in rotation. The special 
appellants’ pleader referred us to Cole- 
brooke's Digest Book II, Chapter 3, Seo- 
tion 68, shewing that a priestly oflloe canflot 
be performed by a woman. The spéotul 
respondent onu show us no authority to the 
contrary, nor does the Lower Appellate 
Oourt state any of the oases to which it 
refers. . 


With these remarks, therefore, the case 
should be remanded to the Lower Appellate 
Court. The Lower Appellate Oourt will 
determine whether Joynath did make tha 
appointment averred by defendant, and if 
so, whether Joynath had power to make 
such appointment, and further whether with 
reference to any "partftular custofn or rule 
of Hindoo Law & woman is entitled to suc- 
ceed inthe priestly office in this case. 1f 
these faot# are found in the affirmative, the 
plaintiff's suit mast be dismissed. Ifin tha 


negative, the plafhtiff will be agtitledyto a 
decree as th eir of Joynath, 
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- The 27th November 1871. 
. : Present : 
The Hon’ble H. V. Bayley and G. O. Paul, 
" Judges. 


Might of way—Hasement—User. 
Case No. 800 of 1871. 


Special Appeal from a decision passed by 
the Judge of Sylhet, dated the 8th May 
1871, rgversing a decision of the Sudder 

e Moonsnff of that District, dated the 15th 
December 1870. 


Ram Ganga Doss (Plaintiff) Appellant, 
versus 


Gobind Chander Does and others (Defend. 
ants) Respondents. 


Haboo Kales Mohun Dass Yor Appel 


Baboo Grish Chundere Ghose for Respond- 
ents, i 


A right of way need not have its origin in an express 
be established by continued user for 


ma 
ne aA et eaeatiae adverse possession, 

Paul, J.—Ix this case the plaintiff sued to 
have his right of way established over plots 
4; 8, 2, and 1, leading from the house of the 
plaintiff to a road on the east of the house 
of the defendant. His complaint was that 
#oule portion of the pathway over plot 1 was 
gompletely obstructed by the defendant and 
some portion of the pathway over plots 8 


The judgment of the first Court was in 
these words :—'' As regards the first issue 
‘*i¢ is be observed that the pathway over the 
“ disputed kigta lst is in fact the pathway 
“leading to the other pathway and the pond, 
* the east of the defendant's house, and it 
“has been proved by the evidence of the 
* respectable witnesses om both sides that 
‘‘there was & pathway since a long time 
* running from the western end of the above- 
* mentioned, pathway in a southward direo- 
“tion and then joining with the disputed 
“ kitta 8?d runs soutAward through kitta 424, 
* and then turns westward and proceeding 
'“ to the house of Sudanund Surma and of 
“ the plaintiff and from thence fo the roads 
“on the north and south of place on the east 


|“ ofghe defgndant’s houses &o." «The above 
quotation from the irm proves ihat 


E P . 


many years-—upwards of twelve years—ago 
the present plaintif had a house to the east 
of the present defendant’s house, and that 
he was for a long time in the babit of 
walking over and, using*&he pathway in his 
visits to Sudanand Surma and otherwise. 
I: further appears that not only the plain- 
tiff but other persons made use of this path, 
and under the circumstances so stated a 
clear right of user has bean established by 
the plaintiff over the land subject to a small 
modification which will be hereafter noticed. 


The Judge in appeal held that the Moon- 
siff was wrong, and in the 8rd pera. of his 
judgment the Judge observes :—/* The plain- 
“tiffs allegation is that for more than' 12 
“ years he had passed to and fro along this 
“path which had been in existence, ‘for a 
“long time.’ By what right he had passed to 
“and fro hé does not exactly state, but his 
** pleader in reply to my question on this point 
“ stated that the path was a public thorough- 
*' fare,and that therefore his client had aright 
“of way over it" Itisquite clear that the 
basis of the whole of the judgment is alto- 
gether a mistake. The facts stated, vis, 
thatthe plaintiff had passed to and fro along 
the path for upwards of 12 years is quite 
sufficient to support the right he claimed. 
But the Judge asks by what right he passed 
to and fro the path? The Judge seems to 
entertain an idea that & right of way should 
have its origin in an express grant made in 
favor of the party claiming the right. A 
grant, no doubt, is one of the modes in which 
aright of way may be established, but a 
continued user for a certain period of time 
which would constitute adverse possession 
in an ordinary suit might also be, and is 
often deemed, sufficient to establish a right 
of way. Following out the view last men- 
tioned, the Judge says in describing the 
evidenoe of the first witness :—'' The first 
* witness for the plaintiff, Sama Churn, a 
* vakeel, says that defendant's brothere 10 
“or ]] years ago mede the road for the 
“convenience of the priest and that the 
“villagers: by private arrangement would 
"go along it up to defendant's yards 
" and then enst over plot firat to the road 
“on the east of defendant's Baree, Now 
** this shows, first, that it was a private road, 
‘and secondly, that villagers went by pdr- 
‘‘ mission.” Now, whether *the rond was 
privatd or not is not very material ; at least 
it was*not so private as to prevent aecess 
toit by passengers. ‘Then it is said, that 
villagers went by permission. What that 
permission was does not appear unes it bo . 

—— é : 
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ihe private arrengement referred to above, 
qnd what that private artangement was is 
not &t all stated in the record. Upon the 
whole, % is clear that the plaintiff did not 
go by any express permission, but by a right 
acquired by being allowed to pass over tha 
rond fora great number of years without 
objection, and it ean hardly be contended 
that rights are not often acquired in that 
way by a party being permitted to pass 
without obstruction and without objection. 
In conelusion the Judge says:—"' If, as I 
“ believe, the defendant has permitted . the 
* villagers including plaintiff to go over his 
“ road sincedie made it in 1265, they have 
“ acquired no right to do so ; and the defen- 
“dant may close it entirely, I mean all 
“four plots, if he ploases" As we have 
reviously observed, no special permission 
fa: pleaded in this case, aud if*there were 
any such, it amounted merely to the want 
of objection. The Judge reverses the de- 
cision of the Moonsiff on reading the evi- 
dence of the plaintiff's witnesses, but it is 
quite clear that he bas misconstrued that 
evidence because the plaintiff's witnesses 
prove the existence of the pathway leading 
on to the plaintiff's house for a great length 
of time, The first Gourt on this point says 
that the witnesses of the plaintiff and the 
defendant pretty well agree. That has been 
clearly shewn to be the case by Baboo Kales 
Mohua Doss, and Baboo Grish Obunder 
Ghose very candidly admits that Baboo 
Kales Mohan Dose’s construotion on this 
point is correct. The case seems to be oue- 
sided. The witnesses on both sides prove 
the plaintiffs claim. Bach being the oase, 
it is useless to remand it to the Lower Ap- 
pellate Court. As both parties really con- 
tested the right of way from the plaintiff's 
house to the road on the east of defendant's 
house, there is no reason why the litigation 
should be prolonged. The interests of jue- 
‘tice require that tho case shonld be deter- 
mined here. The Moonsiff decreed the 
plaintiff's right of way over plots 4, 8 and 1, 
bat dismissed his claim as to the intervening 
dink plot 2. Iris quite clear that unless 
sope path be allowed to the plaintiff leading 
from plot 1 to 3, the decree would be quite 
useless to him. The Ameen has fouad that 
tere was a patha (m) leading from plo 
S to Land a whste piece of highland ("few 
"s xta) up to the publio road, In socord- 
dance with that finding, we think the*decree 
‘of tha Lower Appellate Court should be re- 
werkd and that of the firat Court restored 
. with te modifcation, vis., that in passing 
: E Nec us WISIS 
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from his house the plaintiff iq declared en- 
titled to pass over plots 4, 8, x and 1 and 
over high-land up to the road running fróm 
north to south. 


The appeal is decreed with costs of alb 

the Courts. ` , 
"£. 

As the Moonsiff gave a decree whioh 
left it to the option of the defendant to give 
the plaintiff a new pathway on the north 
of kitta lst and it is not shewn that ho has 
done that, we declare the plaintiffs right to 
pathway over plot 1. ü : 


The 80th November 1871. 


Present : 


The Hoh'ble F, B. Kemp and E. Jackeon, 
Judges. ' . j 


Municipal—Jurisdiction. 
In the matter of 
Jogesh Chunder Watt, Petitioner. 


Baboo Ashootosh Mookerjes for Petitioner, 


Oase in which the Moonsiff held that the Muntyjpal- 
ity had expended more money than was nectesary in 
cleaning the petitioner’s tank, end the Judge on appeal 
set asido the Moonsiff's decision and Save the Alunici, 
pality a decree on the that under the Jaw the 
matter was purely wi the discretion of the Muai- 


H»rp that even though the rates the 
enu ET were uen Hd Hom Ghat codd pe 
interference of the High Court = = ae 


e 

Jackson, .J.— Tum is an application 
asking us to interfere with a decision of the 
Additional Judge of Hooghly passed on 
appeal in a case brought by the Chairman 
of the Municipal Commissioners of “Howrah 
against the petitioner “for a oertain som 
of money alleged to be due to ého Howrah 
Moniocipslity on account of expenses incur- 
red in cleaning a* tank belonging to the 
petitioner,” 


The facts*nre briefly as follows :— 

The Manicipatiy of Howrah brought 
this suitsdpninst? jüe petition® JoPesh 
Chunder Dutt hs expenses Locurred by 


e e, P 


Ovi] THE WENKLY 
them in clegning and wetting in order a 
large ‘tank of'about 100° square feet. The 
‘amount claimed was rupees 800, and it is 
` admitted by the petitioner’s vakeel that no 
“special appeal will therefore Lie. l 


The case first camo on -before the Moon- 
siff of \Sulkea, who was of opinion that the 
Munioipality had expended more money 
‘than was necessary; inasmuch as they hed 

dug the wank to a depth of 10 feet, whereas, 
“as the Moonsiff thought, 8 feet would have 
been sufficient; inasmuch also as the 
works had extended into the rains, as no 
detailed account of some petty expenses 
was given, and asthe rates charged were, 
he considered, too high; and generally, 
the Moonalff, without appárertly very much 
reason or jastioe, was of opinion that the 
Overseer of the Municipality had over- 
charged the expenses, and as ke had pre- 
pared the bill, and expended the amount, 
he, the Moonsiff, could not trust him, 


The case then wert on appeal before the 
Additional Judge of Hooghly. The Addi- 
‘tional Judge was of opinion that it was 
impossible to decide whether the tank 
should have been dug 8 .feet or 10 feet, 
4nd whether it required *'' ramming and 
leveling," or works of that description. 
As'to the rates the Additional Judge does 
mot seem :to be satisfied «hat the ates 
^éharged were not those ,paid by .the.Munl- 
cipality ; and that as regards the extension 
of the works into the rains, he’ says that it 
M; ;owlng to the neglect of -the defendant 
jn. earrying on the works notwithstanding 
that repeated notices hall been served Upon 


hin. 


The Jadge was of opinion that as to all 
‘such matters the Municipality have a dis- 
cretion both as to the objects eupon which 
they should proceed, and as- to the manner 


‘tn-ghich jhay should d He. says that 
ander Abe Jaw, tho Man mm {seioners 
Eod us 3 


Rulinge. © [Vol KV 


had «&uthority to enter into the ‘premises 
where the tank was sltaated and 4o doallg 
aot that they should think necessay: as to 
putting it ia proper order. Thus a very 
wide discretion was ‘given to the Munioipad 
Commissionera, and the Jadge says that 
they have not, in his opinion, exceeded that 
discretion in the -present case, or expended 
more mongy than was necessary in the 
repairs of the tank ;.and .he therefore sat 
aside the'decision of the Moonsif and. gave 
the Municipality a deoree. is 


The Judge says:—“I think gho Oivil 
Courts.are hardly competent to decide that 
“che tank Bhould be dag to the:depth af 
“eight, and not ten, feet, mol shut there 
“should .be turfing bnt no ramming, or 
“ramming but no levelling, These are all 
* detalla connested with the work ‘of olean- 
“iag the tank, and the Mpnicipal Commis- 
‘‘sioners have, in the exercise of their 
* diseretion, consideret these works to be 
necessary ip cleaning the defendant's tank. 
“To the same way the Court cannot, er» 
“ amine'the charges made by the Commis- 
" gjonerg. All that can be done is tp 
“ enquireif.the.sums.sued for have actuglly 
''been -expended by ‘the ‘Gommissioners, 
* for the law says that ‘ the expense incurred 
“thereby shall be “paid -by the owner or 
‘Cocoupler of such premises. It is ‘proved 
* that they have been paid by the Commis- 
" sioners,;; the .defendant -is ,admittedly 
“ owner.of.the tauk, and is -bound by daw 
‘to pay them.” Upon these grounds, the 
Judge set aside.the decision of the Moonslff 
and made a decree in favor*of the Commis- 


REPORTER. 


sloners. 


eit may be true, as urged before us, that 
theinpto charged by the Muyniolpaljty, ara 
higher than those wliich could be obtaineil 
by other persons ; but this is no ground for 


our, interferenoe, and we “sooording!y, jos 
his-application, v usos iva 


P 
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e The ist December 1871. 
Present: 
Phe Hon'ble Q. Loch and W. Alnvtie, 
Judges? 
Pompensation in shape of rent —Lüni- 
tation, 
Casos Nos. 784 and 786 of 1871. 


Special Appealé from a decision passed by 
the Offloiating Additional Judge of Tir- 
hoot, dated the 6th February 1871, reverse. 
ing & decision of the Moonsiff of Sita- 
madhy, dated the 1855 August 1870. 


Mussahot Kishenbotty Misrain (Plaintiff) 
Appellant, 


` 


e 
DOT IU S 


Mr, Roberts and otheré (Defendants) Respon- 
dente. 


Baboos Nil Hadhub Boss and Mohesh 
Chwade? Chowdhry for Appellant. e 


Baboo CAunder Madhab Ghose for 
Respondenta, 


Loch, J.=Tur plaintiff, special appellant 
beforé us, brought two suits against Mr. 
Hickié eid one Hanooman Pershad Singh, 
to tedover fehi on n kabooleut In the name 
of ilie seodnd défendant,.the first was for 


atteatil of rent froti 1971 up to the Aist of 


Byaidk 1278, snd the second for arrears of 
tent froth 1278 to 1276. 


The first suit was originally instituted in 
the Collector's Court under the provisions 
of Act X of 1859. A decree having been 
given by the first Court against both the 
defendants, an „appeal was preferred to the 
Jodge, who held that as the relationship of 
Idhdlord aud tenant between the plaintiff 
and Mr. Hickle was not estab the 
cause must be dis On special a 
It wab held bj this ouré that as tlie M 
don of Mr. "Hickies liability to recite owing 
to hla having beneilcial ihien in gie pro- 

e perty could nòt bá didpoedd of ih the Revenue 

‘Goat tte csse wits Ode whith could ndt be 

.. tried usder Act X of 1859, 
. 9 

"oe , 9 


4 


- 


'secks, It 


After this decision the plaintiff brought 
the present suit wth the object of making 
Mr. Hickie liable for rent for the 
above stated, and was successful in’ the first 
Court. But the Judge set aside the judg- 
ment of the Moonsiff, on the ground shat 
this was merely a renewal of the suit for 
rent which hdd been disposed of in the fdt- 
mer’ onse and dismissed by the High Codft - 


In special appenl, it is urged that this is» 
suit to make Mir. Hickie liable for compen- 
sation for the use of the land in the shape 
of rent, whieh.Mr. Hiokie through his sert 
vant Hunodman Pershad agreod "o piy tà, 
the plaintiff, and that the Judge is wrong 
in treating this case as a case instituted 
under Act VHI of 1869 (B. €:y simply 
for the purpose of recovering rent, 


The respondent in this ease raísed a plea 
of limitation as apparent on the face of the 
plaint, and urged that the arrears from 1271 
to 1278, namely, the whole olaim in the 
first case, was barred by Jimitation under 
Section 29 Act VIII of 1869 (B. O.) &nd 
that also a part of the claim in the other 
suit was also barred by the same Beotion. 


It appears to me that limitation ag .pres- 
cribed by Beetion 29 Act VIII of 1869, 
B, O., does not apply to this suit. The 
question before us is & mixed question, which, 
as determined by thé High USE could not 
be disposed of uhder Act X of 1859, and if 
40, it cannot be disposed of under the pro- 


visions of Act VIII of 1869, B. O., which 
‘jaw relates inerély to the recovery 


‘of rent, 
but must be decided by the Civit Court 
under the powers they have of deciding ail 
civil questions between parties. It is cl 
that suite brought under Act VIII of gba, 
B. O., are simple questions of rent, and the 
rélationship between the landlord and tenant 
is presumed to exist. But tbe present suit 
is one which cannot be decided under that 
Act, because its object is beydhd the scope 
of sbat law. For this reason, it appears to 
me that the general law .of limitation as 
provided for in Act XIV of 1859 is appli- 
able to this anis and that the pe[iod'pre- 
scribed for bringing an action of the present 
kind would be six years. The case reported 
in XIII Weekly Reporter, pagd* 390, is very 
similar to the present. , i 

Then with regard to the form of the suit 
to which the Judge has objected, we have 
had the pint read to us, and we find that 
it puta forth what are the oirotmstanoës of 


the claim ,and at the rellef ilie ty 
sade os that tfe tat i 
¢ " s 


properly drawn up and that it oould not in 
plainer terms ask for the*adjudication of the 
question between the parties, vis., the liabi- 
lity of Mr. Hickie to pay oompensntion in 
the shape of rent for the land which he held 


in the name of Hunooman Pershad. 


AI think that both the cases should be sent 
back to the Judge for trial on the merits. 
The appellant will have his costa of this 


appeal. 


Ainslie, J.—1l concur. The Fall Bench 
judgment reported in II Weekly Reporter, 
21,?"Act X Raliugs, determined that 
Act X was a special law forming a complete 
Code by itself for the guidance of the Re- 
venue Courts and that consequently the 
provisions of Act XIV of 1859 could not 
be applied to any suit brought onder that 
Aot. Act X of 1859 has been repealed and 
Act VIII of 1869 (B. C.) is substituted for 
it. Now, either Act VIII must be a special 
Code complete im itself or i: must be a part 
of,the general lew. If it is a special Code, 
then the contention would be sound that 
Act XIV of 1859 world not apply to suits 
governed by Act VIII. Butif it is a spe- 
cial Code, then this suit eould not be tried 
under it; for it was held by this Oourt that 
this suit could not be tried under Act X of 
1859, and the contgntion which bars the 
application of Act XIV of 1859 would also 
limit the operation of Act VIII in the same 
way that Aot X was limited. 


Thus it is immaterial for the purposes of 
this suit whether Act VIII be held to be a 
special Code complete in itself or not. 

elf it is a special Code, this suit is not 
trisble under the Act. If it is not a spe 
cial Oode, then there is nothing to bar the 
application of Section 14 Act XIV of 1859. 
In the first case, the claim will come under 
Clause 16 Section 1 Act XIV of 1859; 
in the secang, the extension of time allowed 
by Section 14 will be claimable, and either 
way the suit is in time. 

The decision reported in XIII Weekly 
Reporte?, page 390, and the decision of the 
late Mr. Justice Norman in Regular Appeal 
No, 11 of 1871, delivered on the 16th June 
Jast,* appear to me to support this view. 

As to the other parts Bf the case, Baboo 


Chunder Madhub Ghose for the respondent 
‘states that the judgment of the lower Court 


‘could not be sustained on the gróunds stated 


by the Judge. ° 
* Ants p 
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é * 


«. THE WEEKLY REPORTER. 





» 


Rukags. 


[VoL AVI. 





The lst December 1871.« 
Present : L 


The Hon'ble W. Ainslie and G. & Paul, 
“Judges. 





Mxecution—Seoction 230 Act VIII of 
1859 —Hxamination of applicant. 


In the matter of 
Obhoy Charn Dey, Petitioner, 


versus 
e 


Rajendro Coomar Ghose, Opposite Party. 


Baboo Bungshee Dhur Sein for 
Petitioner. 


e 
Baboo Boodh Sein Singh for Opposite 
Party. 


Ainslie, J.— Tum Moonsiff was wrong in 
not examining the applicant under Seotion 
230 of the Civil Procedure Code, When 
an application is made by a party on the 
ground that he was in possession ‘and that 
he has been dispossessed in execution of a 
decree in a suit in which he was not a party, 
the proper order that should be made 
under that Section in the first instanoe is 
to examine the applicant. Until the ap- 
plieant is examined, the Court is not ina 
position to determine whether the proceed- 
ings ander that Sebtion will lie or not. 
It may be that the petition does not set 
forth as fully as it should the whole of the 
grounds on which the petitioner claims to 
be heard, but every opportunity should be 
given to him to add any explanation in his 
oral examination, and the Court should 
question him on all points necessary to be 
considered before the applieation is refused 
or admitted. After having received the 
whole of his explanation, the Court should 
deal finally with the petition and not before. 
* The role is made ab§olite, and the Moon- 
siff is, directed to examine * the ‘applicant 
and then to proceed with the case according 
to the provisions of Section 230. ' 


Parties to. bear their own cosid'ere- 


$ spectively. 8 


ISL ^i 


-' $ The 5th October 1871. 
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o A Present: 


The, Hoiho W. "Ainslif and G. C. Paul, 
T Judges. | 


Apnea! to Privy Gouncil—Security. 
In. the matter of 


Barra Tal (Appellant to England): Feti- 
tioner, 


? 
r e 
x n 
. 


s i worsus 


‘Phe Court of Wards (‘Respondent to Bégland) 
Opporite Patty. 


Mr. B. T. Allan for Petitioner, 
Mr. H. Bell for Opposite Party. 
me rain ot 


QU Eorum. 
liL View fL Mucellenacts 2 TIR INIT 


(v 
ligation ` 

T LES: ded bein i i" 

A RULE nisi was obtained on the, Brd in- 
stant by the: petitioner for the’ Court ọ 
Wards, decree-holder, to show cause why 
‘the’ satd* destee-holder’ shéuid“ ‘not; pénding 
the dedision of the appeal’ to the Pri 
Council, be called upon to give” security, 
to' thé satisfaction of the Lower' Court, 


before’ executing’ the deoreb ofthe’ High: 


Court, for the due performance’ of such 
órdér* or decrée as"the Privy Counoil might 
‘make on the pétitionePs petition of appeal. 


. ,Mr.: ..Bell appeared to show cause against 
the rule, 


Te judgment of the High TUNE was de- 
livéred-as follows:—" ^ '> 


-, Ainslie, J.—=It appears; to, me that 
gle must be discharged. It is not n 
sary, to enter into the question as ta wheth 
ihe appeal to: the. Privy. Connoll es: to 
fteated as ,.pend#ig pr not. .. The rea n 
before us hag been settled by the F 
wei — at page lll. ofthe “eth 
porter , Miscellaneous Rulinga.)| + 
Hikes toa i exactly. on a fours with the |. 


He 


-prddent .case,.and therefore following, thal] 


. “Ssolslot. L am of opinion that the. spei 7 


ie) 


REPORTER. Rulings. 


ation to call -ggo op the, Sub] Q 
give seourity aut to be fe eo aes 


Paul, J.—1 am also of — ‘that ihe 
rule “ought to' be’. dissharged,' but ‘dpori\ 
different grounds, I must say, although it 
may appear somewhat arrogant.on my parf, 
‘| that T éannot follow the decision of the 
Fall’ Bénéh reported at’ pagó 111 of the 
6th: Weekly Reporter, Miscellaneous Rul- 
| figs ; beads, having thought ovet it & 
great many times, I am quite conviticed that 

not the proper_ interpretation of 
gula of 1797. . ve 8, 

. Mr., Bell’s ellent who ‘got ; the decréo df 
the High Oourt has already 'obtained an 
order for execution of the deeree, unacoom- 
panied by any condition that ‘he ghould give 
seourity. When he applied for that order 
there' was clearly no appeal pending. , lom 
not called on to decide’ whether that order 
was right. At present the appligstion , to 

appeal'to Sp Counoil has been merely- 
‘put on the flle of this Court, but the appeal 
has not been admitted. Itis possible. that 
the appeal may ndt be. admitted, and it ja 
also poesible that ihe APREN niay not be 
prosecuted. ` j 

I thetefore‘hold that'under these ciroum- 
‘stance the: provisions ` -of 'Sdetiün 4 of Be- 
gulation XVI of 1787 do not apply, sud. 


therefore, tbis, a plication , bei g. Feriae 
niat bere dias eios un. 
]) i iu Punti risu do. ET ia 
L A ak ed 3:43 ade A 
NACE. Cot Sed vsu. META 
-Thé a Novétábér 187i; us 
2r! z th eee ^ .9: 
‘Present’: uus Pi te ) 
The Hon'ble F. B. Rani ha E. Juss 
s BC rne 
(CES tee usin: 
EP EEEE Be t—, bore 
: ee WE bs 
1 89." A 
2 Ta 
Cases Nos. 481 end dift isti T 
* D " X of 1889; ` CE ear Tur do 
i le13 ie 
| Special 4p ali from a Tsat died by 


üdge of! Cutiack: t etha .Gth 
« Doodlabee 1870, reversing iA Lddcision- of 
| the’ Assistant Gillestot : : 05 Mat District, 


u dated the 27th Séptémbbe- 1870; * 3. 


0 np! 9 okachb i eph estes 


Sudanunda- oes (Defendant, Appellant, ° 


nf 
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iy dar Ba jb ind Mohan: 
l Matter for A &lerit, 


ooa bog Chura Bose for Respondoste: 
d^ 
ls A% IR & shit Sowing uhdér AM 
1859 to trove the lind to which ihe sult 
rel&teb has been the subject of a permanent settlement: 
A Würbnakgrée tenuro is u 
XA to enhancement f rent 


trantforabis 
under -Section 15 


Jágkion, Í. 3. a Bilt Arar 
notiodisned p the ddfed dial t * 
ond Apt X of 15859 tb «enhkboel: 
fie TUE MY hf. Ashure. Ti plait, «à 
PEGsiH ME tho toti6e, ctae fits vot, antier 
ENS beans lof Peedi 14 of the Ath to 
Goh dist Vito FEEL oF ttre défenthürà to eni urea 
nottes tka fesoribed the phemtiff X» 
ting ateat-Wilt ‘withodt why rights. 
The Hik Soaght Ao:60fitbét the faim am 
Hid @Pouitd that Ae held the Tand whieh ei 
Wit, wo ad h 
& dürbutakares tdnurb, tiit he 
bhé&sP£(h Whats of dE: tetro, xit hh 
fiin Tad hóbd the tehute trom the tion vf 
the Mahrattas before the oountry had ben'i 
annexbd by the British Goveroment, and that 
oofiséquantly thé Dod the tenure was. not 
trhanothle, , 


aed 


‘In ans*dt £o the d thè deheadas' atil 
alleged that the plaintif was a common ryot} 
at will, that he had no surburakaree rights 


"ruü Wk BESRA 


t X6 hive orien dt d a bi pA ‘of SER W ihe prekatnptioa 





ie énharoement vf Tet ds 


. ` 
Ruith: (Vol. (RYE. 


of 1859 did wot apply 4o. Gattack. The’ 
express words of Section 15 Aot X of 1859 
include any person possessing a permanent 
transferable interest in land, interf&ediate 
between the proprietor of an estate end the 
ryota, who, in the provinces of Bengal, 
Behar, Orissa, and Benares holds a talook 
or tenure (otherwise than under a terminable 
lie dt à nid Fen whlih bas X Heth, 
changed from, the time of the permanent 
settlement. The Word Ofisáa would Inelude 
the district of Cuttack under ordinary cir- 
dl | Gumbtafibes’ bit dt ib wkid that khb words 
*' from the time of the pesmanent settlement” 
must confine the operation of these profislons 
to those districts of Orissa where a permanent 
settlement has taken place, An illustration 
was mentioned wi eremoe to this ar 
ment from the TI i iden whioh have dol 
been inoludéd in the perinhnent settlement 
of REA as urged that. ryot who 
held Ia Ont © imo of the permanent 
settlement in the Soonderbu uld not be 
E tio 4 Act 
X- of 1869. deir abe ide diris little 


deeds e law replat S a Eo e 7 


ài beet fh a sind hn 2 
'6veh 1 Un | 
| ô PRERNA A of Diaroncantine cack 


H tion 4 of that Aot, or any under-tenure 
Holder might eldin tho Geta oF th prdedin p- 
| Moris ‘UY Bedtfon’ 15 aka 16 Of thd Att, 


he law, At X of 1859, is .applieeble . &o 








whatever, that other persons had held his all the provinces mentioned in the.law, aud 
tenure befpretthe "plaintiff, and that even Kis -not neebssary in suite téoming under $ 


the plaintiff's documents showed that there W prove that thb land to ^which the sux 
had been a variatión-of iHe rent. The issue relgtes-Has:boen the subject ofa permatent 
upon which the parties went to trial in the|settlement Jt.is sald that itis impossible te 


tower Gout tras esto Whéthd wis giant asoortaln when the permanent settlement -of 
had made out the vf&ot that this was al Cuttaok took 43 in favt there has. boon 
br da uni. and although the first! no such settlement. Wo do not thi : 


‘Cott, cite es 2 ‘tHe oobis th fh «oido Tilly to: ddofdd 
"plar city, tHo On Appeal "Wah dal | question, as the plaintiff is fully entitled p 
that the plaintiff "had clearly mado ont that|| decree on the merits. _ 
bad been oi vexipien to.aud E 
uiris fast 20 years ‘paid at the same „The mie php pt bean pt 
that : "a ore us is that even @ provisions o 
Pen iiec Mec pane » E [bbb 16's OU! Aot X f THOU. i 
EAR 16 Aot to "THis Gib; athl d ii t töt 
hatho hal ls tenure.as ihe Kad hold 4t ad | itt Pria paint Hii tete 
Xtto:ret& mow paid from tthe time iof 4hoper-| hd Heels niat) pri ved ve ha tala ti, 
‘manent sefilemedé&, -and shat «bo «deferdantd|Temute ‘me an onvitriag irito sor 20 


KHevtbetttatitn oY 4o * ipft, b 


th 
therefore was unable to‘enhanoe the rent, lddddméses prové ELA 


o 


"hio dpeotal ‘appeal to this Gourt was oom insons "Inàhbfent CPhére duda 
menoed by @s no permanent ^u[/pé Vb "bBeti ahy WE 
NH nts ‘been bat an abe Vier Govt: dba Ar «Qi Kou na ap: 
district of Cuutheks, the ns of Act X^ fitta Bo Weld árnydinUrdkaróe 
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ele. 


Sin I a dh 


one in 
SEEDS ASE 
that Prodao tad AE ded 
aijan whatewar with fhe Tand E: 
a laio purchaser ami lease-holder)'so 
fer baok as GQ years ago his family pnt for~ 
TArd aclaim to hia anrhurakaree tennre. 
_ Fps first doeumants in. proof of this tenura 
prednuged by the plaintiff are she records of! p 
, phe settlement of 184% Claima were then 


, Pa forward by the sopra fa the present 
 plalotlff who held these | surburakar. 

E 8 were ot énqajr lap and no 
n ipe rd was come to upon ' but the 


^ ES ae 0 


9 faot that 'th[s claim ^w tjn- Por fm 
Ek and recorded ae ran rl rat 


wre eorroboration of the "died axis axistoics 
LU ` 


e plainte? tenure. 
Ip. sldition &o bhia, there isenpther do: 
£9ment, namely, an arbitration award whio 
WAR posted jp a pontes} hatwaen the sabnra- 
wd on the The € hand and the Jandlord en A 
ti dis 
ae of 1 nan Woh. needy Be rad D Tor 
ES x eh ate bo 
Y k n oF 
an ak pus 


"i 


ODE NEUE 
AE que atlon Dub ig b 
ops jeavg ne x i ba! ues 


asic y 
He iid thg d yi "e Du im 
sen "ipto d r hey ggap 
UEA the DER 


e n any vi 
Ld eias Pli ee 3 
z was dus a ies me lately acquired 

i nure w ioh had ! Nomen ind ihe 

deed ‘the fan lord 
has not attempt ae ‘he usual es ence 
to prove such "aoi, à and' th ere' n be T 
interfere an ay wi the 

o QM SE tis dge oy I ud 
th mas a nt ü takarce nme 


on of other 


B TM 
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Iro “ienlike Section js of Aet X. 
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Dem aed Rp ib nd 
Hd ied R AS HE 


meccborakares tapure aie v 
but thera ái bei nen 
RTBARODK M Sint 


takon Ú i 


"There ia avery. reason 


tenure has desoended 


n, if pr 
pter fag haya’ ye hele qa v 
the" M UH RERAN "ipis 


n sisi 
down the present holt js 


updoubtedly & permanent herein) jentre; 
and there "08 t, ‘as it : MM af p 


eygry “Fpapan fe sonelads thet angh & tonara 
would b aferable; and certainly on the 


other hod. "tlie defendant not" ont 
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attempted to object that a sar 
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rakarpe, would haya paa A 
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, The 27th November 1871, 

Present: 

The Hga'ble P. B. Kemp ang B. fackepu, 
A Ju wdges. 

eee sini ca Property, 


gosagapion—fipparation- 
Gase No. 115 of 1871. 


Be ylar Appetl from a neat ato. 
“the wie of Bst- Bur diag, T e 
WA dor Iri 


Bhib Rershad. — and i 
— Appellants, 


for, Hependont, 
E 34 


pecan 


Gangs wires Bg 
Bee 


\ Oi: 3 
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Bajceor" Dh ‘Churn’ Banerjos and Anya! 


^" > Ohunder ostal for: Respondent." SL! fes 
Ob due tog b “olf 
.', Bul, rm Wr. to 
uis | y m ce dosi made of. 


ein ae at the time, the plee of: 
peru a ie probate end tne, nale 


which a uu been mada, ea bie 

Gre; AS no enga, of self-acqujsition 

by the d the was that the pro- : 
Had 2 fonds. 


d OM We 
bur TEN oe EAR 
ag. to of 
and eels Tees the full adipi 
held entitled to resover the. whole 
VUE PELD EUA A 


' X TuS is ^n spat hum ihe 
Judg ý 'Banooorah - (West-B urdwan), Tt 
was a suit brought by the plaiptiff in formá 
pauperis, as being the widow of one Bisho- 
nath Ohuokerbutty to recover lends, cash, 
and jewels belonging f the share of her 
h nd Bishonath Chuckerbutty's estate. 

ich ation was that her bords das. 
Tie ahad Chnokerbutty, hed three sons, 
Ramsoonder Chuckerbutty, Shib Pershad. 
Chuckerbutty, and Biskonath Chnekerbatty jJ 
that they all lived jointly, and held joint pos-, 
session of the ancestral estate and acquired 


frebh estates from time to time with the com-. 


món funds and had joint’ dealings ; ; that. in 
Aghrain 1262 her husband ‘died, but sub- 
segugntly,to~hat the. whole, family, still re- 
mained joint, until in Bhadro. 1271) heryhps- 
bang’ 8 brothers turned her out of the house ; 
that subsequently she was again allowed to 
join the famjly, but was again, tarnéd out in 
Magh 1276, and upon t tha dispossession she 
has based the present claim, 


. The,defeng&yts answer is that: the, three; 


brothers divided in the year .1256,' Bisho- 
nath separating himself from the other two 
‘bfothers’; that% certain of the properties 
which thg plaintiff ‘claims were then made 
over wholly, to the. plaintiffs husband, 
rn aluo other portiqns of the, property , still 
rema ed jofht, each, of:the.three brothers 


ae a one-third sharp of the proceeds; 
and other portions of the family estate fell 
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sued for, they admit that the‘mon d que 
‘to ther, but state that the plain | Has’ no 


connection with it. 


The Jadge has decided u, upon the M 
‘before him that*the. plaintiff. has made 
out her oase, that he distrusts the ‘evi- 
dence: ‘adduced by the defendants as to the 
‘division: in 1256, and he seems to be of ppi- 


| nion that the parties "have all along'lived 
"jointly until the last few years when the 


plaintiff was dispossessed by the ieee 


The, appeal, to us is on this point, : namel 
that in 1256 there was, a division. of, 
property, and that the plaintiffs hasbat i 
Bishqnath Chuckerbutty then left, the joifit 
family, and that consequently he or his wj- 
dow is not entitled to, any prop ay whigh 
was acquired subsequently to that date, and 
that whatevé@r has been acquired subsequent- 
ly has: been acquired by ihe separate fonds 
of: the. two: brothers Ram Soonder and BAID, 
Pershad Ghuckerbutiy. 


The. pleader for the appellants has golib 
through the evidence In this case, and Ger- 
tainly the witnesses for the plaintiff seem 
entifled ‘to more credit than those Viren by 
the defendants. The witnesses 
plaintiff prove that the plaintiff has all alodg: 
livad, in the: same house in commen 
with the deféndanta, and depose to the fact 
that she has been receiving her share of thd 
profita of the joint property. The évidenoe 
put. forward by the plaintiff is suffloients un- 
less it oan be olearly shown that there Was 
a division in 1256, and such a division as 
has been pointed out by the defendants. .In 
the first place, | there seams to hav e been a 
large quantity of ' small pieces of landed’ pro- 
perty which had to be, divjded if the popara- 
tion took, place, as alleged, in 1256, and 1t 
scems , very, improbable that there should’ 
not have been any written record kept of 
whst property: was given away to the brother 
who lefi the joint family., The atory is (liat. 
there, was. no written record, made of the 
terms of the ,Beparation at the time., This 
story is ugder © circumstances very im- 
probable, as. it is almost Impossible that 
the, title of the brother, who separated’ 
from the others could have been sub- 
etantiafed in respect o agen whigh. 
h8 obtained unless som record was 


-to the, lot of .the, remaining , two. brothers, kept aş tQ the manner in whióh the separa- 


«Who, up to the. present time, hawg remained 
joint. As regards the jewels sued for, the 


defendants answer that tbéy had none be- 
Jo pelts | to the Joint i family& and aa 
the otlier articles and th Saty whi 

i 24 . 


tion was carried into, effect. There seeiis, 
tọ be nq donbt that. this brother and’ his, 
widow have all along. lived in the agree n 
since his death, with. the other ers, 


"and cfen-on the defendditi’ owns lement > 


Nehree 


- than that which he has given. 


wi} dwt - 


d 
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tt ierat Oris tg ihat;as regards a very large 
por&ion*of the landed próperty each of the 
thers hes been obtaining a one- 
thind fhare of the profits from the ryots. 
In addition to this; as regards the specific 
portion of land which the defendants state 
were made over to the plaintiffs husband 
as his share at the dime of the separation, 
when the witnesses for the defendants were 
examined regarding these specific portions 
of land, they do not confirm the defen- 
dants’, story that these lands belong wholly to 
the plaintiff,, but they aver that the plaintiff 
even for these lands is only obtaining a 
one-thfrd share of the produce from the 
ryota. There are only three or four plots 
which, are asserted by the defendants to have 
been made over wholly to the plaintiff's 
husband, and when the witnesses for the 
defendants do not confirm the ® defendants’ 
story as regards -two or three of these, it 
certainly throws the greatest suspicion on 


the defendants’ case. As the evidence stands, 


it seems that it would be impossible for the 
Judge to bave given any other decision 


ue e 
-, As-regards the second part of the dofen- 
dants’ case, namely, that even supposing that 
the pro es had been all along joint and un- 
divided, . still it is for the latif to show 
that the properties which have been acquired 
‘in the name of the brother Shib Pershad 
were.aoquired from joint funds and from the 
proceeds of the joint property. The vakeel 
for the appellants has pointed out to us that, 
even on the plaintiff's own valuation, the 
admitted nucleus of anoestral property would 
not have given a profit of more than 656 
rüpees which would be hardly sufficient for 
the expenses of the ‘family, and certainly 
would leave no balance with which to ac- 
quire property ; but there has been no 
‘evidence adduced by the defendants as to 
the real amount of profits which was obtain- 
ablé from these lande The acquisitions 
seem to have been made, from time to time 
with very small sums of money, and some of 
them may have been obtained even without 
the expenditure of money ; and certaiuly, 
considering that there was a certain nucleus 
of áncestral property from which a ebegin- 
ning might have made, and that on the 
dther hanfi thee is no evidence whatever to 


aw 
te tthe this property was acquired from the 


to turn in that direetion, and in the absence 
of any evidence on the other hand, the 
Judge was right to hold that the subsequent 
acquisitions which it is admitted were not 
special acquisitions by Shib Pershad alone, 
and which are admitted to have been acquis 
tions for the two joint brothers, were realy 
made for the joint family and with the*com- 
mon funds. 


Lastly, itis said that the Judge was 
wrong in giving the plaintiff à dec?ee for 
her full costs when the whole amount af the 
claim was not decreed. Looking to the whole 
of the circumstances of the case, we think 
that the Judge was right to give the 
plaintiff her costs. There seems to be no 
doubt upon the evidence that the plaintiff, 
who, as a widow, is entitled to look to these 
defeudants to support her and maintain her, 
has been turned out of her house and de- 
prived of her share in the property by them 3 
and even though she has not been able to 
satisfy the Judge as to esoh' item of property 
for which she sued, it. is right that she 
should recover the whole of the costs which 
she has incorred in a suit into which she 
was foroed by the defendants for the recovery 


of her property. 


We, therefore, affirm thé decision of tha 
lower Oourt, and dismiss this appeal with 
costs, l 


Kemp, J.—I concur in this judgment. 
Somthing has been made in the oourse of the 
argument of the fact that -the nucleus gf 
ancestral property in this conse isa very 
small ong, and it has been urged that afdh 
a nucleus was not sufficient to acóbunt for 


‘the propertids in soit having been ‘atquited 


with the joint funds of the family; I 
observe on turning to the documents filed by 
the defendants in support of fheir conten- 
tion as to the .property being their self-ao- 
quired property, that there is one deed of the 
year 1862, one deéd of 1866, and one deed 
of 1869, and the aggregate conajderation 
money of these three deeds amounts only to 
222 rupees. Looking tothe fact that the 
family had a karbar, and that the plaintiff, 
the widow, has given $8 detailed acpount not 
only of the debts due to the family but also 
the names of the debtors and the amount 
to & fraction of a-rupee that each man owed, , 
I seo nothing improbable in these properties 
having been acqtfred with the joint funds of 


the family, “and eutirely concur in* the 
Judgment just delwered, , a 
e ° š 


.89& noi. 


` 


The 1st.Depember 1874. 
M: e Present: 


Tho«Hon'bla F. B. Kemp pnd W, Ainslie, 
E Judges. 


Ameen (Powers of)—72EK£esne.Profits— 


, Mode of ogleulation —Ijepree for 
ponte (qmoendent of in eppea)). 


0i Tage No. 172 of 1871. 


wr OT s. 


"iy the Subordinate Judge of Reerbhoom, 
dated the 6th March 1871. 


Bijoy Gobind Naik and others ( Judgment- 
| debtors) Aprelianss, 


Sersua. 


Eales Prosunno Naik ard others ( Decree- 
holders) Respondents, 


Babog Grija Syphur Moojoomdar . ai "n 
Appellants 


Beboos Chunder Madhub Ghoseand Woopen- 
dr» C Chunder Bose for Respondents. 





| BN now come to e iar n Ines 


: f 7 . 


| 
^ . - 


> 


Hurish Chunder. "It seems clear ` 


Ameen went beyond what ho’ could 3 ‘in the 


exeogtion stage ef the suit in’ en 


T) FEELT REPARTEN, 


v 


Rug [Vol XXE. 


The first great objection is to t iae 
aside af the report of the fist 


enquiries as to dates of possession 
must be taken to have been determmed. ip 
the decree, and it is difficult to conoelve how 
the enquiry should have resulted tna findin 
a0 completely i in favor of the defendant and 
against the plaintiff who must be taker to 
have got some relief by the decree—wherear 
according to Hurlsh Chunder's report the 
defendant is the person who gets the benefi 


of the decree not in the ordin 
which a defendant gets the advan 


t hts 
n 


azo M the 


dismissal of a suit, but as if c were the 
party coming to the Cgurt for relief. -X 
would be difficult to persuade. us that suoh 
a complete inversion of the position of the 
parties was fhe result of the’ submission ts 
arbitration, and we think the Bubordigate 
Judge was right in rejecting this report in 
tolu' and using thé ‘materials furnished.. by 
the award ‘iteotf as the basis of his ealculation 

a» far as they: wquld go and: directing ax 


mime de only as to those 


ç 


‘portions of- the 


land$ in respect of which the award did not 
supply materials for Derim the mesno 
ET 


s. Ei p eg 
M bein bm ^ Peut "i 2 


wh a ey 
award, ApG t 
all alana i9 
ap 5 i 


prof ctually 
d 3 


c ES 


of ili fatig W a AS el ng SaR n 


paginas eaoh of the 


entire protia should be 
cmd ae Nd 
m: » E: : Aem sy = are 


M5 tp 
fo 


to 
received by ea es an 


it jn eac S UK. any 


EN by the award haye 
e 


delenden 


= 


4s 


bat 


iN, no 


ns 


d 


“thipn e deles AD 
Mio in qoepast ofi 


lox a 


i vi diia 


f 


N 


~ À 


ees he 8. 
des on 4 we ji duum 


Pese "s E 


prise to defendküt, and aisd to revetve the |. 


^1 


"remake? No order for costa. pe 04 Gee ne 


Ove 


retein &Il He répdived bp td dite 
from the lahis whith hivd tow 


lat 
Of 


entire Prafite of the Jaudé whith have dotie 


to him emdér the d@oree, froth «date of dik- | 


poskoesipu, without merking ahy allowunte 
fot hi first mohtiondd reesipts. 


, On the other hand, the cross:appeal must 
also be allowed. The respondent shows that 
by the 48nd para. of the award all parties 
agreed $o accept Pureshoath's accounts as 
true. These accounts, besides the njj jote 
Janda, also exhibit ijmalee lands yielding an 
audita, tent of rupees 816 of which Hüree 
Pershad reogived 157 and Kalee Prosunno 
and Poreshnath received rupees 159. The 
share of Huree Pershad being rupees 6-16th 
he ought tb have revdived rupdes 118. So 
that he was in the annual receipt of rupees 
88 over and above His where. 


Ja repent of costs, the appellant seeks to 
amend the original decree, but this cannot be 
done, The decreó éóntàins a distinot speci- 
fication of aosta, and whether rightly or 
wrénply exteulàtéd, it must be taken mi con- 
elusive: there fi no provision for re-caléfula- 


ting the costs after the assessment of the 


mesne profits. . 


. &e-further-abjects to the respondent kav- 
ing been allowed -comm on the previsus pro- 
eebdings taken’ in exeeution which’ were 
stopped on the ground of migjsinder. Whe- 
ther the order vf 18th Devenrber 1869 was 
correct or not, it is beyond dispute that the 
bestwinowrrsd wore Sued fide inourred Yor the 
purpose of prosecuting +h execution of the 
decree, and in the course of this appeal the 
appellant has ‘relied upon the report of the 
Theon which was arado in that eboniwó 
application. We.see ne Beason to interfere 
with the orders of the Subordinate Judge on 
ám Poth 

The cross-appeal on costs will also be 
difraw the mode which thd award 
has been dealt with, go which it is foo late 
t5 object ` now—each party is entiled to 
reeover ha costs he has incomod. : 
"The "Bübdrdinate Judge will revise his 
prodbedings with reference to the abore 
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The 7th "Deeembbr 1871. 
Present: s . 
The Hon'ble P. A. Glover amd Dwarkénaih 
Miiter, udges. " 


Parties—Hvidence (refusal to give). 
Case No. 765 of 1871 under Act X of 1859. 


Spsoixl Appeal fiom & dedhrión pakked by 
the Addidondl Judge of Jerfore, dusad 
the 9th March 1871, reversing a dectsion 
of tha Depaty Collector of that District, 

ted che Slat May 1870. 


Sreemutty Baroda Moyee Dossee and another 
(Plaintiffs) Appellants, 


vêrtis : 


Rughoonath Ghadkufbutty and another (De- 
fendauts) Respondents. s 


Baboo Jugendro Nath Bose for Appellants. 
No one for Respondents, 


Whero the felnitiedt having, when oiled the 
plaintiff triv evidenoe, aeu raul i Dem 
the first that the 


iet ùp by Mb 


Court 


and came to the 
alee plattriw® wis trie, and the Lbvet 
reversed the first Court’s decision 
palma nop : NOE th 

as 

law, and that ef ‘the wirat Court restored, 
Mitter, J.—Tny8 was a suit for arrears of 
rentat the rateof rupees 184-1-9-pies. The 
defence set up was that the tenure was hekd 


at a jumma of rupees 126-8-9 pies only. , 


The Court of first instance found that al- 
though the defendant’s jamma was original- 
ly one of rupees 126-8-9 pies, he, the defend- 
ant, agreed some 20 years ago to pay aa 
ihorease of 1 anna in the rupef, and that hà 


“has ever since paid his rent at that rate, that 


is to say, at therate of rupees 184-1-9 pies, 
as alleged by tho plaintiff. 


Against this-deelston, the.dofendatet ap peshe 
ed tothe Judge, and that officer being of 
opinion that the increase alleged to have 
been.paid by the defendant was.in the nature 
of an , fomprsed the deoisida of the 
Oourt of first instanoe ard dismiteed ‘ths 
plaintiff's suit. l 

We are of opinion that the Judge's decision 
is ong fn dair.” „En the fret place, there [s 
no-:evidexco to spgfw that the ineroste Which 


fhe ‘Adlon diht tauPagresd 46 pay ‘Wks Dot ak * 
= e 
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(€wil c > 
incrense upon the rent ogiginally payable by 
him, but was intended ‘as a mere payment in 
tha ahape of abwab. In the next place, it 
appears that the defendant was called upon 
iby p plaintiff to give evidence in the case; 
buf he persistently refused to do so, and the 
first Court was therefore fully justified in 
coming to the conclusion that the case set up 
by the plaintif was true. The Judge bas 
not taken any notice of this point, 


The defendant has not thought proper to 
‘appear in, this Court, but; the sermiop of 
sugftnons was been duly proved, 

e a 


The-desision of the Judge is therefore 


set asido and that of the. first Court restored ’ 


with costs. 





The 7th December 1871. 


Present: à 


The Hon’ble F. A, Glaver and Dwarkanath 
Mitter, Judges. 


E.eabdoolent—Suit for. 
Caso No. 718 of 1871lwiuder Act X. of 1869. 


Special Appeal from a decision passed by 
the Officiating Judge of Nuddea, dated 
the 15th February 1871, reversing a deoi- 
sion of the Deputy Collector of Ranaghat, 

' dated the 28rd February 1870. 


Steemunto Koondoo ( Plaintiff) Appellant, 
TET ss 


Brijonath ul OChowdhry aud another 
( Detendants) Respondente. 


Baboo Sreenath Dass for Appellant. 


Buboos Gopal Lall' Mitter aud Tarucknath 
Sein for Respondents, 

sult f kabooleut He where the plaintiff 

EI i fares Hu cae tha. defendant noc 


hasithere, boen any contract between the two to pay 
and reiro rent, and where therefore there is no 


v relaticnehip of landlord and tenant betwrgen them. 
. Gloyer, J.— 1 gXxRE is rh ground for this 
specfalappeal. Eyen supMersing, for the sake 
of, argument,. thes the, Juego waa, wrong ip 
^. 
: ? 


THE WHEELY REPORTER, 


i 
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ation ‘ef 


ndered, 


throwing the case out on the qu 
whether or not a pottah had been 


it is olear from the plaintiff's owa case tha 


he had no right to bring this: suit, ani conse- 
quently there wold be #o use in remanding 
it for a fresh decision. On the fage of the 
plaint, it is admitted that the plaintiff has 
never recaived any rent from the defendant ; 
nor has thera been any contract Katweer the 


two to pay and receive rent ; there: is theré- 


fore no relationship of landlord' and tenant 
between them, and no suit for'a kaboolaut 


will lie. 


We dismiss the speolal. appeal with costa. 


The 8th December 1871. . 
5 Present : 


The Hon'ble F. B. Kemp and E. Jankson, 
Judges. 


Breoution—Limitetion—Beoping 
e deoree alive. 


Oase No, 139 of 1874... 


Miscellaneous Appeal from an order passed 
by the Judge of Midnapore, dqted tke 
22nd February 1871, affirming an order 
of the Sudder Moonsiff of that iiti 
dated the 27th June-1870. 


Uddoyto Churn’ Sahoo mii: 
ea 


DOr tW 4 


Bam Dhan Eoy (Judgment-debtor). d 


spondent, 


Baboos Doorga Mohun Dass and Luckhee; 
Churn Bose ior Appellant. 


Radoo Motet Lall Mookerjes for Respondent: 


enm it was belt tt before puma, 
that thé claim of the er was barred 
and the proceedings taken :by him- frout time to tint,’ 
apparently with the view to .on?oroe . the decree, ' rere 
not bond Ade, the Judge ought to have given the thgree- : 
bpp ong pet 
wart bend Ade. j . 






: p J.— Tux decree-holder is the speci- 
al a t in this case It appears that 
Who « d which is dated the 17th February 
1862 wAs possod on a solehnama between the 
rties. From 1862 down to the 11th of 
arch 1870, which is the,date of thé last 
application made by the decree-holder, no less 
than six applications were made by the 
decree-holder to enforoe his decree, which, 
as already observed, was arrived at on an 
amicable arrangement between the parties. 
Amongst these various proceedings taken by 
the decree-holder we find that in 1864, on 
the 21st of September, notice was issued and 
an attadhmens of the debtor's property was 
made. A olaim was instituted by the judg- 
theht-debtor which appears to have -been 
successful, and on the 27th of March 1865, 
the case was strack off. Again in 1866, in 
March, a notice was served, attadhment was 
taken out, and again an objection was made 
by the judgment-debtor, and the property 
was released, — 


Subsequently, in April 1887; ‘notice was 
issued and an application made for the arrest 
of the jadgment-debtor, but owing to éhe 
non-deposit of Tulabanah no process was 
taken out. Again in April 1869, notice was 
issued and_on the 12th of June 1869, the 
case was struck off. The present or last 
application ismade on the 11th of. March 
1870. The Judge assames every thing 
against the deeree-holder,. although the in- 
ferences, looking at his conduct as detailed 
above, are rather in his favor. Thisisa 
case in which the Judge ought to have 
called upon the decree-holder, before deeid- 
ing that the proceedings taken by him from 
time to time, apparently with the view to 
enforce the decree, wêre not boná fide, to 
explain why he did not proceed against the 
property and person of the debtor. It is 
very probable that having been foiled twice 
afte» attaching the property of the judg- 
tpe there remained nothing for him 

to attach, or that there was nothing, within 
his knowledge, belonging to the judgment- 
debtor which he eould attach, At any rate 
we think this is a casein which, before 
summarily deciding that the claim of the 
decree-holder was barred, the Judge ought 
to*have given the eecee-holder an Oppor-e 
tunity of proyihg that his proceedings were 
bond fide. $ 


* We,.thefefore, remand the case for the 
Judg® to re-decide it with reference to the 
. above remarks, Costs to follow the result, 
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'The 11th Disember I871. 
" Present : t ' t 
e e — 7 
The Hon'ble F, B. Kemp and E. Jacksop,' 
Judges. " 


Interest—Injunction—Eegistered 
Bonds. 


Casos Nos. 174 and 175 of 1871.. © 


Regular Appeals from a decision passed by 
the First Subordinate Judge of Hooghly, 
dated the 9th June 1871. 


Ram Dass Goseamoe (Defendant) Appellant, 


l versus 
Poosunno Moyes Dosseo (Plaintiff) Respon- 
i déni. 


Baboos Doorga Mohun Dass and Bama- 
Churn Banerjee for Appellant, ` 


Baboo Grish Chunder Ghose for Respondent, 


The defendant was invited, by an injunction issued 
tkaizotiy due under the bonda no Court the money 
due under the bonds now sued upon, but 

bang dum 


e io doo vas held lable MUST aca 
oF Mat TO tnodo. 
piacere. raaa band mrovited farina 4 
interest between the date upon which the d fel 
due and the date upon which «enforcement gras 
Bie, e teni verme against the 


Kemp, J—Taese are two regular appeals 
from the decision of Baboo Grfsh Chunder 
Ghose, Offleiating Subordinate Judge of 
Hooghly. The defendant is the appellant in 
both cases. It appears that two suits were 
brought by the plaintiff, respondent, on two 
separate bonds. The execution of the bonds 
is admitted by the appellant, the judgment- 
debtor. The Court below ha given. the 
plaintiff a decree, „The bonds were regis- 
tered under the provisions of Section52 Act 
XX of 1866, and therefore could be enforced 
as a decree in a suit 

The points in appeal "re ‘1st.— 
That as an ínjuncjfon had been issued upon 
the defendant*in the suit of ona Wodintm 

2 e : 


e 
e e 


\ v 
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1871, forbidüing the *appellant to pay the 
menies dge under the bonds, the appellant 
is not liable to pay intereat from the date of 
thay injunotion. a 


The 15th December 1871 SCIES 
Presensi ; 4 d 


The Hon'ble E. Jackson, Judge, — ' 


c Matopnpel—Judgment—Hoeira— 
Atrangers, e 


Application for Review. of Judgment passed. 
A the Hon'bla Justioes E. Jackson and 
noogool Chunder Mopkerjes, qn tha 
12th. August 1871, in. Regular Appeal 
No, 21 of 1871. : . 


Abdool Guffoor Khan Ohowdhry and ans ` 
‘other, Plaintiffs (Appellants) Petitioners, 


T T versus 


e'The next point taken is that as this is a 
rogisteród bond snd capable of enforcément 
iu execution as a decree of Court, no interest 
is paypble on the bond after the date on 
which the bond fell due according to the 
terms thereof, and in support of this latter 
conjentian a decision to ba found in Volume 
X, Weekly Reporter, page 175, is quoted. 
With reference to the first point, we 
find thatin the case of Wooma Moyee, to 
which the defendant, present appellant, ia no 
party, an injunction was issued by the Court 
under the provisions of Section 92 of Aot 
VIII of 1859. The appellant was invited 
by that injunetlon to deposit the money ad- 
mittedly due under the bonds, into Court. 
Hgd he done so, then all claim to interest 
from the date of that injunction would pro- 
badly have. ceased ; hyt- having réfused to 
protect himself as any honest debtor ought to 
haye dona by paying what waa admittedly 
dpe into Court, we think that he is clearly 
liable to pay the interest which bas acorued 
entirely-by his own aegléot. 


Golam Nujuf and another, Defendants (Be-- 
i> c spondents) Opposite Party... -..*5 
| Kr. J. ad B. Money for Patitioners.- 2o 
corel rome, " ‘ . - ‘ = , 

e No one ne Opposite Party. 2a 


1 
e eter catia io - 
or 





.-On the 2ud point, as the debt is admitted 
and the rate of interestis not atall exorbi- |: 


Jucksou, J.— Tu» 1 Cor : 
tant, namely, 14 per cent. or some 2 per cent, chton, J.— Tu» learned. Counsel for 


the ittoners has not. satisfied that F- 
abaya the usual rate of interest charged, we dae admit & review in lo caie -E 


think. we, ought to construe the bond strictly | am prepared to admit that if he had made: 

“againgt ah ae despair d We find that | oat to E piede either of the nania 
ha is liable to pay sych interest as acorued upon which he. urged this) application, it: 
between the date upon whieh the bond fell | would: have been -necessary to, admit RR 
due and the date on which enforcement under| siew. Tf ithad beef shown that the parties: 
the provisions of Section 53 of the Registra- | in this case were priviea to the parties in-the. 
tion Act was applied for. The words are :— | former cane, of course the. former judgment. 
Cary NCE ST Share Prat. aott a efx wee | would have been binding against the parties’ 
Cote wa Tes Oe Be wire freg |tothis conso. It would have besn am estoppel, / 
idi diii OSI ec dial estre er mi nd e e E 
M way: to, uce further evidenoe or ue: 
Mio writ TF SINIT OU sap emis against the former judgment. Bute I im nob 
TT wf] wen" | | satisfied that they are privies. They arei, 
These words admit of no doubt, and the 


two seta af heirs to the same party ; and in, 
debtor must pay not only the interest due | RAMerous suits in the Courts of this country: 
up to the date upon which the maney secured it has been held that oases or decisions: e 
by the bond was due, but interest which has 


ainet one heir are cet final or bindfng’: 
ascroed from the date on which the maney gginst oiber heirs, It seedy to*me,impoe- 
was due to the date of enforcement, 


Bible“n this country to admit the proposition. 
š ithat decisions against one person are in any , 
We, therefore, confirm she declaion of the |'way conclusive or binding against, othdt 
d hM AA Judge, andylismiss, appeals .peraon& who do nat derive their. titlefrom 
wit age | 2 V that one persom and who coma igta Court . 
à zm pee e E 
e e" 


^ 
exea, 04 7 . 
e 


v^ 


e : | / 
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upon Ahsiüdepstident title of indepéhdent 
riants of thie own, ‘Theoiily case Which 
he pha me, and whioh in any way i 
des dtd it, isan English dase whith is Ian! 

Head to iti’ a nete Ín Smith's Leading ane Hon’ ble d ur Mcd 
‘Cased; byt It is impossible from thát note to ! -— i 
ugd "prang ¢xaatly what the point is which | biinitatión — Hxeoution—Section 20 

“td Word alluded to! itis very short, and I Act ZIV of 1859. 

am nöt at all préparbd to say that the cise 
there is in any way analogous to the oase 
here. It was said that the result of this 
Court's ruling is that the same Oourt has 
decided-‘on onè oecasion that the deed in 
suit is false and on another Odcasion that it 

















The 20th Beptomber i971. 


NS Present: . 
tefa 


Case No. 215 of 1871. 


Miscellaneus Appeal fPom än órdèr passed 
by ths Officiating Judge of Chittagong, 
dated the lith April 1871, revernay a 


is a troe deed, but in point of fact the for- ree RUM gee Sr the 9th pies 
«mer decision did nòt decide, as far as this 1871. Er eg ee oe 09962 
;Gourk.wae concerned, the fact of the truth . | . 
or otherwise of the then in question. Nittyanund Koondoo (Deoree-holder)^ 
It was a case of special appeal; and the real| . Appellant, aem 
-decisian of the question was giwen by one TA ples a 
of the lower Courts, That decision might ver WE s. ose vue ttr 
have been binding if the parties in this! ^ Nügeudro Chudder Ghose «nd another 
ease. wore really prified to the former deol- (Judgren:debtors) Responddnts. 
sion; but in my opinion they were not; : icm Rear. QW cci s. Std e = 

! Mr. Woodroifa..and -Baboos hunder Aa- 
.. Ha &edotid point would also be a ub. Ghose aud Akhil Chunder Sein for 


id óf review, if clearly made ouh | , ` Appellan vnb ote, 







éd5nd point i4 that this ooòntentions-as re- " n M ; 
(gards (fies deédé wete first, that tliey were be n ika nnn S Es MSS 
„false, and second, that they Were ihvalid 1 


dents. ' 

iow» o «4 'f 

aigue oap rt ce atta 
6 


under the Mahomedan law; that the lower! r. 
Court having decided that the deed had, 
already heen held to'be false, it was therefore: 
unneoessary to go on and try the question 
of MAHomedaü law; that this Gourt on ap-: 
peal reversing that deoision found the deed |. 
to be true, but did not go on to try tho quoe- 
tion of Mahomedan law. i 


r 


been brought uiider bur notice id this ap 

odrtdinly seem to us to reflbot but littlé ore? 
dit upon the Courts of Ohittagong. Ii 4s 
bdjotid questith tliat the plaintiff -"ob- 
t&ided a déeres under which the judgménht- 
débtor became liable to pay sich an Kmoulit 
by way of wassilat as night be Subséqdently 
asscasod. This decree was passed just four 
end thitty years ago. During the whole 
of this period, the original judgment-créditér 
or his representatives havé continually best 
seeking to obtain further execution of the 
decree in the shape of asseasment of wabhi- 
lat directed to'be made, 4nd’ have as odtis 


It does not appear, however, that upon 
- the statements of the .parties any quéstions 
of Mahomedan law were raised and certainly 
they are not fixed iu the issues. The itsüe 
raised is whether the deed is true and valid, 
. but Í take it from the proceedings in the 
“ease that the meaning of the od. valid in 
tlie issue was’ much the same as that of the 
ford true, If upon the statements in the 
baso It was clear, that any question of Maho- 
jnédar law arose Pe it, of course I should 
hse boér perfectly willing to have that 


- 


} as m 


- 
a . 


potnt tried, bat it does uot appear that the 


' pérties either In the lgwer Courts or “in this 


Court rajsed gry question of omedah 
law, hor dod it appear to me that ang such 
questio irose. ü 


^ 


— "Unüer these ofrodristane 
this appyication for review must 
. 
* . e 


rejected. 


nually been foiled by tlie Judgwent-dobtot; 
so that up to this moment ùo steps have iii 
faót been taken by *he Court towards effett: 
ing thé assessmeht of damages utider its owi 
dectecs : 


The Lower pellate "Court speaks of 


I think that these series of vs as 60 much, harassing 
b 


tigation proagoat 


y the judgmen 
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aginst the judgment-debtor. It is oonoeiv- 
able that thia, may baa, bat oertainly at 
first sight it presented itself to us rather 
asthe natural endeavor of & person, who 
was entitled under & decrees of Court to 


~ compeusation for the previous loss of his 


M 


Property, to get that compensation assessed 
afd paid to him. However, at any rate, 
the question which is before us on this spe- 
cial appeal for decision is narrow enéugh. 


" Has there been at any time in the course 
of these proceedings such a gap of time in 
whioh the jadgment-creditor has made no 
Jide Mort to obtain the fall fruition of 
is^ decree, as causes further execution of 
the deoree to be barred by operation of 
Bection 20 Act XIV of 1869 ? . 
The only periód which the respondent 
ean point to as sufficient for this purpose is 
a period of time oocupled by Jumoona in 
appesling first to the’ Lower Appellate 
Court and then to the : High, Coart against 
cergain orders of the Oourt charged with 
he execution of the- decree, which she and 
ev ty body at the time* oertainly considered 
had the effect of restraining her ‘execution 
if not of stopping her farther. proceedings 
altogether. It appears that: after, ahe oom- 
menced these steps of appeal, the. Judge 
who satin the Lowes Appellate Court ex- 
pressed an opinion that the orders appéaled 
against did not affect Jumoona’s right to 
proceed in execution of the decree, ever= 
theless, the expression of that opinion was 
not a decision, which could have any effect 
as between the parties in modifying those 
orders or restricting their operation. It has, 
hawever, farnished the ground upon which 
theeLower Appellate Court in the judgment 
before us has come to the conclusion that the 
period occupied by Jumoona in these appeal 
proceedings was so much lost time, that she 
need not havg taken . them, and that she and 
her present tepreseníatives myst bear the 
eonsequenoe of so much valuable time harv- 
ing been thrown away, 


It appears to aa thatin this the Lower 
Appellate Court is wrong. We think that 
Jumoona had ample jastification for endea- 
vouring to get rid of these original, orders, 
and’ we*have no @oubte at all that she 
"was perfectly earnest in al that she 
did for this purpose, and that she was in 
truth actuated by a sincere desird&hroughout 
to keep the decree in Id and to get tho 
benefit of in Bo that, all these p ings 
dught to dount iu her'favoDs becgusó i6 seems 


to us they were strictly prooeedi SR 
within the terms of Section 20 Aot WX IV. o 
1859, "That being so, quite frreapebtive of 
the merits between the two contendi part 
ties, the Judge was wrong in saying that 
further exeoution* of the © ia barred, 
Hie judgment will, therefore, be r&versod, 
and the casa mast be remanded to him for 
trial upon the merita. We reserve the.ques- 
tion of oosta of this appeal. 7 





The 28rd November 1871. 


Be o! 
Present : ° : 


The Hon'ble Sir Richard Conch, Ki, Chief 
Justice, and the Hon'ble Dwarkanath 
Mitter, Judge, 

e 


n 


Oónstruotion—2Deed of gitt — Appeal. 
- Oase No, 648 of 1871. 


Special Appeal from a decision passed by 
the Additional Judge of. Nuddea, dated 

, the 2ad February 1871, affirming a 
decision of the Subordinate Judge of that 

, District, dated the 81st August 1870, |, 

Kaloo Doss Hoy and ‘others (Defendants) . 

x Appellants, i p 

t TOTIWA 


Khiroda Soonduree Debis (Plaintiff. Re 
spondent, g 


Baboo Sreenath Doss for Appellanta.,. : 
Baboo Tarucknath Duwit for Respondent. 


- 


A finding of a Court of instenos appealed : 
against cannot be interfered with in pL 

Couch, C. J.— Wa think the document " 
must be taken as passing the whole of the 
property which Moseamnt Ashrufoonissa had, 
including the pwimes talooke althongh they 
were acquired previously to the gift by per 
husband to her of the zemindaree. The 
document, we think, shews very olearly an 
igfention on ber part te VM of the whóle 
of her property. It statea.thac ghé is, about 
to makt a pilgrimage to Mecca, and . gives 
that ms a reason for her making over the 
property to her adopted som ; and itis. not 
probable that uader such olroumsiances sho 
wopld reserve to herself these pelMaec ta--- 

Set ys 


4 
. 


*t(o B 


e 
1871]. ; Od 


looks. Of course, although it might have 
‘been intention of the lady to part with 
the whole of her property, and make it over 
r Ali, still if the document itself did 
not contain words sufficient to pass the 
whole of the property, ths intention would 
not be tarried. But this document appears 
to contain words quite sufficient to pass all 
that she possessed ; and it may well be that 
these two putnes talooks are not named in 
itin the same way as the other putnmee 
talooks were named, because they were part 
of the zemindaree of which she was herself 
the proprietor, having obtained it from her 
husband. We think we should be looking 
at the document too particularly if we con- 
sidered that, because the putnce talooks 
were not mentioned in it, it was not the in- 
tention of the lady that they should pass, 
when we see other parts of the document 
express an intention that the whole of her 
property should go to her adopted son. We 
must look at the whole of the instrument, 
and, in construing it, we must not- be too 
critical; but mast infer from the whole tenor 
of the instrament, what the real intention 
of the lady was, that is to say, whether she 
meant to place in the hands of her ad8pted 
son the whole of her property, she belng 
+ abont to make a pilgrimage to Mecca. 


If then the whole of the property passed 
to Baker Ali, the only question is, whether 
the movstgage which he made was sufficient 
to pass this property to the defendant, the 
present appellant. The mortgage, if it con- 
talned words sufficient to pass this property, 
would not be qualified by any statement that 
the property had come to her from ber hus- 
band. That would not be sufficient to 
control its operation, and then there is to our 
minds a material cirfumstance that she was 
a party to this mortgage in this way, that 
she entered into a covenant to pay the 
mortgage money if Baker Ali should fail 
to»do so, and if the property was not suf- 

. ficient for the purpose. Moreover, there 
is a recital in the covenant which was exe- 
cuted on the same day as the gift, 10th 
Assin 1268, that she had no right or pos- 

ssion in the property. Now a statement 

"by her that she had no right or possession 

` jn the property not only shews that, at that 
time she did not/ooasider that she was’ se- 
 &ain|ng the phsinee talooks, but it amounts 
€o a representation to the mortgagee*by her 
and by Baker Ali, that the entré interest 
° in the property had become vested in him, 
-Af that he was competent to mortgage it; 


and (i instrament professed fo pase under 
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the mortgage the entire interest in the fro- 
perty, not reservibg thess two puines ta- 
looks. i 


The fair constraction of these documents 
is, that the whole of the property pageed, 
in the first instance, to Baker Ali, and ther, 
from him to the mortgagee ; and if that’ is 
the fair meaning of the documents, no state- 
ment of the nature alluded to could control 
their operation. 


It is quite possible that, in order to get 
something out of the hands of the mortgagee, 
aots may have been done whiclf*vwould give 
the appearance of her having had ones 
of the puinee talooks. It is just possible, 
although we do not say that it is ao, but it 
is possible that the judgment of the High 
Oourt in the other case may have suggeeted 
some of the evidence which. has-been-ad- 
duced in this case. But the document upon 
which the Judge has placed reliance, vis., the 
acknowledgment by Baker All, appears to 
be of a suspfoious character. It has been 
found by the first Court not to be a genuinó 
document. It fits m remarkably, no doubt, 
with the ciroumstanoes of tbe oase, in one 
view, namely, that the punee talooks wore 
exoepted out of the gift to Baker All, and 
so it would ifit were not a genuine doon- 
ment. We do not thjpk that the Judge was 
justifled in ooming to the conclusion that 
he did that that was a genuine instrument 
He seems upon nota serious consideration 
of that question to have held thatthe in- 
strument was genuine. He seems to have 
assumed that the circumstances of the caso 
were of a particular nature, and then ¢o 


have come tothe conclusion that this was 


a genuine instrument, because it fitted in 
with those circumstances. Bat if the cir- 


‘cumstances were of a different nature, and 


it seems to us they were, then it would not 
fit in with those circumstanges at all, and 
the suspicion: that it is not genuine would 
be increased, 


There does not seem to have been any 
appeal against the finding of the first Court 
that this was not a genuine instrument ; and 
without the point being raised before him by 
the appellant, the Judge had né right to-find 
to the contrary. We do not nk we 
ought to pay any*regatd to his d lon, and 
we certainly should feel ourselves at liberty, 
D the Judge chose to differ from the first. 

urt without any ground of «a b 
taken on that epoint, to see arri: 
cumstanges wod. and how far we ougdt to 
give effect o whgt ho has ssid. E 

e ° \ e 
. ô . 


- We think ugon tha construction of those 
^. doduments (amd the to our minds de- 
pends upon that) that the mortgagee was en- 
titled to sireceed, and that the decree which 
"has been made in favor of the plaintiff oan- 
i not Ve allowed ¢o stand. 


. he decree of the Lower Appellate Court 
‘must be reversed, and the suit dismissed 
with costs, š 





i 7 The 27th November 1871. 


e Present : 


‘The Hon'ble F. A. Glover ahd Dwarkanath 

Fd gs Mitter, Judgdés. . 

r Meane Frofits—Deoree (for more than 

Ex claim.) 

p Case No. 218 of 1871, 

, Miftellaneous Appeal from an order passed 
by the Officiating Judge of Jessore, dated 
the 5th May 1871, affirming an order of 


f, the Sudder Moonsiff of that District,’ 


dated the Tth November 1870. 


- Pearee Soondaree Dossee and another 
(J udgment-debtoFs) Appelianis, 


*- 


CET INS 


' Eshan Chunder Bose and others (Decree- 
holders) Respondents. 


Baboo Bungshee Dhur Sein for Appellants. 


Baboo Bhowanese Churn Dutt for Respon- 
: . dents. 


A decree for for a larger 
tioned in the 


sum than that men- 
t was upheld in ap on the ground 
the plaint did not profess to more than 

te value of the produoe of the land 


that 

give thea 

and thatthe decreed had been found due after 
two local investigations, 


Glover, J.—Tuz judgment-debtor is ap- 
pellent in this case. His ground of appeal 
te that the Court below has assessed was- 
silat at a higher rate than that claimed by 
the decree-holder in his plaint. 


, As a matter of faot, the sum decreed 
. (1,780 rupees) is larger tif&n that mentioned 
* in the plaint, but then the pldint did rot 
a profess to do more than give the approxi- 
-. mate value ef the produce of thé land, the 
^ plaintiff having been ousted from it for 
sompthing more than sevdg years: Tho word 

used ln the plains is wqxrgce, a 

. le UR 

ME 
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We have been referred to the ‘pase of, 
Goroo Doss Roy against Buugshe@ Dhar 
Sein, to be found in KV Weekly Reporter, 
page 62, and likewise to the caso of Katod: 
Lall Thakoor against Mr, Forbes, reportad 
in VII Weekly Heporter, page 140; but 
neither of these cases appear to us to ‘apply, 
The first was a peculiar case. Though a 
very small amount of wassilat had béep 
claimed by the plaintiff, the amount’ de . 
oreed was four-fold, and the learned Judizty 
considered that under the ciroumstances that 
savoured of extravagance. In the othet 
case, the plaintiff had specially fixed the 
rate he demanded on each beegah of gland, 
and the Court held that he was*bound b 
his own assessment. If the plaintiff in thii 
case had stated that Bo much produce Had 
been collected from such a quantity of lahd, 
and that hg claimed at a certain specified 
rate per beegah, he probably would: have 
been bound by his assessment ; but he only 
gives the approximate value of the-whola 
produoe*in a lump, and the resuk of two 
local investigations carried out, us thó Judge: 
remarks, with great carefalness, shows that 
the proper amount due to the deotee-holder 
was 1,780 rupees. 2 


We may remark in conclusion that this 


objection was not taken before the Judge of 
the Lower Appellate Court, and we might 


| very properly have declined to entertain 


it at this stage of the cane. e 
The appeal is disnrissed with costs; , 


Mitter, J.—I am of the same opinion. I 
do not think that the appellant is entitiéd 
to ask us to look behind the decree, and as 
the decree does not limit the amouht of 
wassilat to be awarded, the objection based 
upon the amount claimed in the plaint rtust 
necessarily fail, 





The 27th November 1871, 
Present: 

The Hon'ble F. A. Glover and Dwarkanath 
, Mitter, Judges E 
Privy Oounoil—Interest—Ooasís. | 

Case No. 248 of 1871. A 
Miscellaneous Appeal from an order pasted 
by the Officiating Judge of Jessore, dated 
* (he 19th Moy 1871. * . l l 
Mahargueo Brojo Soonduree Dedia (Dedreé- 
" holder) Appellant, ] 
versus E 

Anand Moyes Debia and atfother (J g- 

- ment-debtors) Respondents i 


t 
* e 


4 e 


Civil 






hesh Chunder Chowdhry for Ap- 
pellant, 


l Madhub Bose: for Respondents. 


Interest cannot oosts when the decreo 
ok the Privy Gouna is Li» vint di the subject, 
Where one defendant appeals successfull 
poem ony one obtains his costs, his co-d 
Mis Mi not appeal aro not entitled to their costa. 


Glover, J.= Two questions aro raised i in 
this appeal. The first is that interest ought 
to have’ been allowed to the successful ap- 
pellant in the Privy Council upon the costs 
awarded to him ; and secondly that he ought 
tò recever the costs of the other defendants 
in thé suit, although he was the only party 
appealing. 


Baboo 
\Babo 


to the 


On the firat point, there can be no doubt. | 


This Court is now executing the decree of 
the Privy Oouncil. That decree makes no 
mention of interest to be allowed on the 
costs, and we oannot supplement it by the 
addition prayed for. The point has been 

ruled in the case of Modhoo Soodun Tall, re- 
ted ip VI Weekly Reporter, Full Bench 

1 a g3, pAg^ 103; e 


In regard to the second point, itappears that 
the decree-holder was the only defendant who 
preferred an appeal to ihe. Privy Oouneil, 
and the decree of that tribunal gave him 
alone costs. As the other parties did not 
choose # join him in the appeal, they cannot 
be gllowed to get costa from the plaintifs. 


It appears from the petition of special 
appeal that the original co-defendants have 
apld their interest to the present decree- 
holder, but that would make no difference. 
We oannot gq beyond the words of the Privy 
Coyncil’s degree. - 


“The appeal is dismissed with costs. 





. The 27th November 1871. 
Present : 


The Hop'ble F. A. Glover and Dwarkanath 

Mitter, Judges. 

A6 PITI of 1859—S8et-dff 
es—Act X of 1859. 


— 
.of D 
Case No. 218 of 1871. ° 
Mütellaneous A 
by 


, 
,7 


eal from an order passed 
Officiating Judge of Backergunge, 
S dk wb sd . ° 
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order of the Mdonsiff ‘Patnakhales, 


dated ths 9th Jung 187]. `° ~> 
Ignatius Peter D'Silva (Jutgment-detftor) 
Appellant, |... "e 
e 
versus 


Ameer Shaha (Deoree-holder) Respondent. 
Baboo Doorga Mohun Doss for Appellant... 


Baboo Umerendronath Chatterjee for Re- 
spondent. 


A. decree of one Court canne be set off, under Section 


209 of the Code of Civil Propedure, against a decree of 
another Court, e 


Quare, Whetherthe provisions of that Section are 
appliceble to decrees passed undet Act X of 1859. e 


Mitter, J.— We arb of opinion that this ap- 
peal ought to be dismissed with costs. The 
first objection taken by the appellant is that 
the Judge had po jurisdiction ta entertain 
an appeal from an order passed by the Moon4 
siff under the provisions of Seotiqn 208 of, 
the Code of Civil Procedure. On referring. 
to the Moonsiff’s decision, however, wa fl 
that the order was passed, not under Seation ` 
208, but under Section 209 of the Code, and ` 
the objection taken by the appellant, there-~ 
fore, falls to the ground. 


o, 


The second objection raised is, that ihe , 
appellant is entitled to set off certaine des, 
crees obtained by him from the Revenue . 
Court under Act X of 1859 agginst the der. 
cree which is now saught to be executed by 


the respondent under the provisions of Sec. 
tion 209, 


We find, however, that the decrees obtain, 
ed by the appellant were not passed by the 
Court which passed the decree which the. 
respondent is seeking to execute, and which , 
is now executing it; and the,provisions af; 
Seotion 209 are pera inapplicable, 

e e ? 

It seems also extremely doubtful whether | 
those provisions coyld be applied to decrees, 
passed under Aot X of 1859, but wa do not." 
wish to rest our Judgment upon this point. 


Tho abpeg! ia fiamiued with caste, ° 


h November 1871. 


d ‘Presont: 
Ths’Hon’ble P; A. Glover and Dwarkanath 
. '^ Mitter, Judges. 


Interest— Decrotal money. 


Ose No. 288 of 1871. 

Hisecliancous Appeal from an order passed 

- by the Subordinate Judge of Moorsheda- 
bad, dated the 25th August 1871. 


Kaleo Dass Ghose (Judgment-debtor) Appel- 


‘lant, 


do * i28. dh '«^poraws 


Paran Koomaree Bibee ( Decree-holder) 
S. l Bospondant. : 


Baboo Rajeadronath Bose for Appellant. 
Baboo- Kalee Kishen Sein for Respondent, 


Whether interest on decretal money is payable up to 
the date that it was deposited in Ooart by the judgment- 


i£ 


debtor or up to the date on Which the dearee-holder ap- 


plied to get it from the Court, will depend on whether 
the dedree-holder had any notice of the money being so 


^ deposited to his oredit 


z Glover,- J.—Ix this case the decres-holder 


claims to have interest on his decretal money 
up to the date on which he applied to get 
thet money from the Civil Court in which it 
had been deposited by the judgment-debtor ; 
and the judgment-debtor claims to pay in- 
terest only up to the date on which he made 
the deposit. The question is whether the 
decree-holderdiad any notice of the money 
being so deposited to his credit. Me does not 
dau any verifled statement to the effect that 

e did not know of it, and we find that at the 
time the deposit was made the decreo-holder 
was engafed in execution proceedings against 
the judgment-debtor, and had prooeeded to 
attach his praperty. His vnkeel was in at- 
tendance in the Civil Court, and, it may faily 
be presurded, had notif of the deposit being 
made. Under these circumstances, the 
decree-holder; we think, is not entjtled to in- 
"terest'for any, period subsequent tô the date 
on- which the deposit was made by the judg- 
ment-debtor. The order ofthe lower Odurt, 
therefore, is'teversed "with gpats.a - 

as c. 
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The 28th, November v m 


Present ; 
^t . e e ` 
The Hon’ ble H. V. Bayley and W, Ainslie, ^ 
Judges. 
Hindoo Law = Marriage —Rasce 
Hibaho —Yautuka—Oustom. `- 
Application for Review of Judgment pass- 
ed by the Hon'ble Justioes H. V. Bayley 


and W. Ainsite, on the 29th June 1971, 
in Special Appeal No. 234 of 1871. ` 


Bistoo Pershad Burral (Defendant) 
Petitioner, ` 


e 
PETINI 


Redha Soondar Nath (Plaintiff) Opposite - 
Party. è 


Mr. Piffard and Baboo Iisur Chwnder 
o Chuckerbutiy for Petitioner, à 


No one for Opposite Party. 


The question whether the ceremony of Rases Bibaho. 
was a part of ibo marrisge ceremony during the oon- 
tinuanee of which gifts to the bride come the de~ 
nomination of Yeadsuha, wae held in this cass to depend 
on the custom of the district in the caste to which the, 
parties belonged. 


Ainslie, J.—' lum question ralsed in this: 
application for review of judgment is whe- 
ther a certain ceremony described as '* Risee 
Bibaho” is rightly to be taken as part of 
that marriage ceremony, during tle oonti- 
nuance of which gifts to the bride come pn- 
der the denomination of “ Yantuka." - `- 


It has been coniended .by the learned 
Counsel for the petitioner that the marriage 
rights conclude with the prostration of the 
bride ‘‘Abhioad” (see Dynkrama Songraha 
IL 2-8), and that the subject of this review 
being given on the occasion of the  Rasee - 
Bibaho"' must be excluded from the Yaw: 
tuka.” Referring to Dya Bhaga, Chapter 
IV,, Section 2, Verses 14 apd 28, it appears, 
tbt the nuptial presents are limited fo such: 
as are given while the marriake ceremony 
lasta, having been commenced but not fnigh- 
,ed, and from Verses 4 and 5, Section 1, it 
Bppears that such nuptial presents are'xdjs- 
tinot from gifts in the bridal procession. The 
artioges mentioned in tho list marii ¢ go 


hh. 2o» 


a° 


e 
1871. 15v] Cink 


49 to the husband if, the’ :Rasce Bibaho jn incjud- 
ed in the marriage ceremonies and not. other- 
wise.. e think that the point cannot be 
sh Cif de torily determiued'exbept:Dy- remhnd- 
big:rtfo «avit. for-enquiryiinto' the eustom- P of 
ahd gistriet inthe paste to whith -the- partie 

baléng. Ifthe Raseé Bibahs- be fourd ‘tobe 
Silstomarily treated as-a-matérisl' portion - ‘Of 
thé ‘marriage’ céremonies, so-tlíat gifta made 
nt this: par tioular: time-are by‘oustd treated 
as)! partiiof: tho -gifts-before the nuptial fire, 
€hacdiusband. wilt) eda Tto ' ‘the dpus 
property {peljat 2i At i 


k C i flow the ed: fe 
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agd 
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pue ella fric f" à 
B Saal sae? AE 


NY AU of Moorshedab 

dated the 12thuiuma 1873, révereing-" a 
va daia af He Sudden Moonnff, of that 
ei^ Distriet, dem AE 28 February”: 4871; » 
Old vv! 


LOT qud: foie: (Defeat) “Apron 
versus dis. 


taaria Xx c qo. spe. Hr. de c 
Horee. Charn Nag (Plaintiff) Respondent. 

bill Baboo: eau E for Appellant. 
abe SUE EN 


Bibop Kalet Mohu Doss for Respontent 
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J —THE P Involved in ‘this 
wee cere one of jurisdiction. Kal 

eyigkd by &,nuncupatory wi 
100 Td Bar to his age daugh j 
hostia Berhampore, a Oiana 
bees V heir, ilie. efendant pro Bose 


OMY sit for a'legaey mugt be brought, not "Within 
"where ihe' a. Tada, but within 
aeiee ore tla tin 


Loa ct: 


ale oor 6! the plaintiff), refu sed to 
he i oy alleging t that’ his "father" 5 las 


THE AW HEKDY;REPORTERA.. r 
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Ruling; Í 










, visos: bpd: been, misqppstrugd. -n hd d 
-dant | lives.-withlp. the. ig dieit on p, ot. 
Hurhurparah Moorsiff. "IIT 2j as Pd ud 


The suit was brought by thee plaintiff in 
the Berhampore Moonsiff's Court, on whioh 
the defendant contended that the jumsdic- 
tion lay with’ the “Moonsiffaf Huthurparah, 
the residence of the defendant and.the place 


| where the cause ef~actioh arose. , 


B Co 
Wider Most E Mad Jarata “cho 


Moonsiff because. the will was made at Ber- 
ee the Judge because thesubject matter 
$4. ana 3 tp. s oon fragt , leliyewy of 
Ed ud ust as in rage Aer ee A 
cause of action, would.aris whare the ibo 
were to have Don v Koh, ko in this case 
the cause of action arose where the, lega 
'monéy o Sight & iie been! ‘paid, wir, dO Rer- 
hanrpüre.. Xo 95 ns ts Sache chy Yi 
This aedmg ' to'uk, th decia prdper test, 
vis., where ought the money to have been 


eld. ei she aplalgtig a ror, the, detendapst 


If a legacy is to-e,,considered preolsely 
in the same d or then on the 
principle. that m ongbe to seek out 

creditor o ment would 
have been X Bae d the Judge be 
ht ; bu we do,n care it can be 
es MU bie stand highbr than 
legacies and are paid before them ; the latter 
ae no dodbt «burthonon the ekale, did dn 
heir cannot take t&he'ope without the other, 
but there seems no reason why the heir 
should run'after the ]egotee,:or ba koynd to 
pay him his legacy, at the latter’s residence. 
The more reasonable course: auld, he for 
the legates to present himself at the DEYS 
enden cn thig onge the Mer of the 
testator—and there recpiye. the money d ue. 
The plaintiff seems to haye , had ry ar ang tige 
the same views, for she ap for "EN 
1egso7 at the résidence of s defer ant 

e do not ‘see apy ‘analogy. betwes SER 
of this kind, end p.conttnot Yor “godin ‘ld 
and delivered. And moréover such! analogy 
begs the whole question; in, & canine : for 


M^ 


[goods : the place ‘of delivery js üüdisp 


if that were so'in this case, the: arpa fof 
jurisdiction would not arise; ne 

On the whole, ' eo neo of. oplàlgs vit 
legates was bound to,brl g her, Ade 
the Jurisdiction of the, Mpongi ae 
E < 


the heir lited;- png that tho. i 

d had nó, antherily io: gRIetihi 

suit . l bo gibt as "ow OF 0 Sey Tex 
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any other property that might be found in 
possession of the debtor, d E. E" ) 


' This special appeal must, therefore, be 
Allowed, and fhe, plaintig’s sult dismissed 
with all costa, ss E 


4 
b 


The decree was dated Febraary4 28th, f 
1871, but before Kaleo Dass Ghose oftained 


it, the landed property, mortgaged by tha 


P4 





oe 


. bond was sold [if execution of two Civil 
2 o0. o The 13th December 1871. Court decrees Nos. 205 and 206, obtdined by 
- Moheesur Dass. This sale took place on the 


. Present : 2Oth Febroary 1871. Whilst it was pend- 
| ing, Kales Dass Ghose objected that he bad 
a lien on the property and in consequence 
the sale was made with the morigagee’s rights 
reserved, the interest that passed to the par- 
chaser being the equity of redemption only. 


The property waa sold for rupees £8,505, 
and Mohessur Dass’s claims doly satisfied 
therefrom. The ‘balance would in the or- 
dinary course of things have been handed 
over to the debtor, but Kales Dass again 
objected, afd demanded to be paid the 


| /#mount of his deoree out of the surplus sale 
í proceeds, M 


The Hon'ble E. A. Glover and Dwarkaasdi 
Mitter, Judges, 


" Lb ixecution--Hlection — Mortgage. 
— Caso No, 246 of 1871, ` 


Aücellaneous Appeal from an order passed 
by the Subordinate Judge of Hoorsheda- 
| .bad,dated the 28th July 1871. 


The Subordinate Judge refused thia, hold- 
ing that the judgment-oreditor.. having BA- 
tafled his mortgage lien and procured tho 
sala of his debtor'& estate sabject to that lien, 
was bound to recoup himself from the mort. 
gaged property, aud could nof get. &ny, part 
`j of the dale proceeds, unless, it were shown : 

that the mortgaged land had not ‘produced 
enough to satisfy his claim;  ' 


The deeree-holder appeals, urgiftr that as 
his decree. gave him..power. to revover his 
money from any part of the debtor's pro- 
perty, he could give up his mortgage. lien 
and come upon any other funds belonging to 
the j udgment-debtor, 


Kaloe Dass Ghoap (Decree-holfter) Appellant, 
` ' (— verfus 


Lall Mohun Ghose (J adgment-debtor) 
Respondent. 


Mr. Woodrofft for Appellant. 


.Baboo Unnoda Pershad Banerjee for Re-' 
apondent, í 


V s Be 5t 
4 


Where a creditor. sued upon a bond and got 
a decree declaring his debt levisblo from oertain landed 
pwperty on mhich the bond gave him a morigage len 
as well as from any other property found in possession 
of the debtor, but having elected to setisfy his mortgage 
lien and procured the sale of the landed Property sub- 
ject to that len, Held that he was bound to recoup 
himself fromethe mortgaged property, and that he 
could not gt any part of the surplus sale prooeeds un- 
lees it were shown that the mortgaged land had not pro- 
duced enough to satiety his claim. 


It appears to us that the deeree-holder 
should be made to abide by his eleetion : he 
interfered at the auotion--sale: and notified 
publioly that he retained his lien over the pros 
perty. The conseqnenoe was that the ostate, 
instead of being sold free of inommbrance 
(and “it is not contended that.there were 
any other liens upon it), waa sold subject to a 
debt of nearly 15,00C rupees. And it can 
hardly be supposed that sach a burthen did 
not considerably reduce the price bid. There 
is nóthing on the record to show what effeot 
KaleeeDass's notification had on the result e 
f the sale, but it dul hardly have béen 
other than disadvantageous. wA ng then, be- 
sides; if Kalee Dass be now allowed to gtve 
up hfs mortgage lien and re-imburse himself 

from the sale proceeda, what is the pogition 
gave him a mortgage lién-—as well aa 'from of the auction purchaser? Ha bougitthe ` 
| -a 
d : ° f. : 7 
e fa : 


8d 


Glover, J.—Tuxz deoree-holder, Kalo 

. Dasa Ghose, sned the judgment-debtor on 
a bond dated Bysack 9th, 1276, and got a 
decree. The bond was specially registered, 
but the oreditor did not? proceed under the 
special law. He contented himself with 
bringing & civil suit and eventually ho got 
"decree declaring the debt viable from 
"'eertoln landed property eon which the bond 


Civil 





jghts ang interests of the jadgment-debtor— 
e equity of redemption, that is—bat if 
ethere bf no mortgage on the estate as there 
Would Wot be if the creditor gave up his lien, 
there, is no equity, of redemption left ; and 
again if there be no mortgage, the property is 
unenounfbered. So it would seem that the auc- 
tion’ purchaser has either bought nothing, or 
eles, instead of the equity of redemption, has 
bought the entire proprietary right in the es- 
tate—& right that was never put up to sale 
at all. And so with the debtor. If the 


. Mortgage falls. which would seem to be 


the case if the oreditor were allowed to 
satisfy his decree from the sale proceeds, 
how is he td get back his land? müst' he 
bring a suit to compel the creditor mort- 
gageo to re-sssign the mortgaged interest? 
It seems to us that, if the decree-holder 
gets what lie asks, the debtor will, after hav- 
lug paid thé entire amount of the bond, be 
in a very considerable diffloulty,.and the 
auction purchaser in a most anomalous and 
improper position, i 

The case of Miüza Futteh Ali wereus 
Gregory. VI Weekly Reporter, 18, Mis- 
oellnueous, is very much in point and sp- 
ports the view we have tuken above, 

The appeal will be dismissed with costs. 


The 6th September 1871. 
@ 
e Present: 


The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hou'ble Dwarkaunth 
Mitter, Judge. 


Appeal — Section 11 Act XXIII of 
1861 — Section 223 Act VIII of 
1889 —Deolaratory decree — Deoree 
for possession—Third party. 


: Case No. 178 of 1871. 


Misoellansows Appeal from an order passed 
by the Judge of Backergunge, dated the 
4th April 187]. 


Ameeroonnissa Khatoon (Third party ) 
ui dian : 
a e 9 
" > gersus 
: ~ $i 
‘A hedoonnisse Khatoon (Deoree-holder) 
e Respondent. 


e 
_ Baboo NUS Mohun Doss for Appellant. 
" œ 
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Doss for Respondént. 
A temale plaintiff obtained a decree 
defendants, certain ekrarnamahs 
against her husben pretia drt irae his 
death, she prooeeded to the decree as one fof 
Act VIII t "1859 for 
o deli of possession of 

in the j Vd ndi andi 


ofa as a 
& title oreated by the defendants subsequently 
eit. . The third party appealed 


the appeal were not 
suit. 


pr 
cannot, under Section 228, be executed by an orde? fore 
delivery of possession of pro in the possession of a 
third party who has ired a y to the 


t 


Normam, C. J—THs appeal must be 
dismissed upon the preliminary objection of 
the pleaders for the respondent that no ap- 
peal lies in this onse. The facts are ghortly 
these :—A decree having been obtained by 
Abedoonnissa Khatoon and others against 
Abdool Ali and others, by which it wasee- 
clared that certain ekrarnamnhs and Meeran 
pottahs, dated respectively the 29:h Falgoon 
1209, the 16th Aughran 1268, the 6th Jeyt 
1264, and the 15th Aughrau 1264, were of 
no effect, and void as ngsinst Moulvie Wahid’ 
Alt in’ his life-time, and are, void as against 
his lawful represenwetives. The decree- 
holder, Abedoonnisan Khatoon, after the death 
of her husband Walid Ali, proceeded to ex- 
eoute the deoree as a deciee for possession ; 
nnd finding Ameeronniasa Khatoon, the wife 
of Abdool Mujid, in possessiou of a certain 
Talook, called 1989, she obtained an order for 
execution under section 228 against Ameer? 
oonissa Khatoon, as being a person olnimiag 
under a title orented by the defendants in 


the suit subsequent to the institution of" the 
suit. 


The Judge of Backergunge, Mr. Maclean, 
ordered the petitioner A hedoonnfssa Khatoon 
to be put in possession of the nine-sixteenths of 
Khaspore Talook, as speoifled in the achedule, 
by removing anybody opposing her entry. 

Ameeroonniesn has attempted to appeal 
from that order, nnd hus objected that the 
property, of which she was in possession, is 
not the property described and dnoluded-in 
the decree ; and that there is another objec- 
tion patent on the fifoe of the deoree,—namely 
that the decree of the Appellate Court is 
not a decree for possession of the property. 
Whatever may be the fact as 4o the first 
point which thd gppellant has attempted tó 
?nise on this appaal, it would seem plain (iat 
a decree whigh is got a decree for possession 

e wa 


e eo . 


Civil 


JHE WEEKLY REPORTER. 


[ Vol. AVI. 


Rulings. 





^ z 
cannot, under Skotjon 228,ebe exeeuted by an 
order for delivEry of pdsseasion of property 


in the possession of a third person, who lias 
acquired a title subsequent to the institution 
of the suit. 

« But a prelihinary objeotion 1s taken to 
the effect that this is a case in which there 
is no Appeal under Section 11 of Act XXIII 
of 1861, and in fact we find it impossible to 
say that the questions raised by the appeal 
ore questions between the parties to the suit, 
They are in truth questions between the 
plaintiff and a person who is a stranger to the 
quit, to 'thf prejudice of whose title the 
plaintiff seeks to execute her decree. 

Under these circumstances the appeal 
must be dismissed, but each party will pay 
her own coats, XD l 


* The 18th September 1871. 


Present : e 

A ~ e 

The Hon'ble J. P. Norman, Officiating Chief 
Justice, and the Hon’ble Dwarkanath 
Mitter, Judge. ij l 

Nxeoution—Deorees — Sot-off— Juris- 
diction — Transfer from BRevenuoe 
Oourt—Seatiun 3 Aot III of 1870 


C. ap 


Case No. 198 of 1871. 


Miscellaneous Appeal from an order passed 
by the Judge of Twenty-four Perguanahs, 
dated the 10th March 18771, reversing an 

* order of the Second Subordinate Judge 
ef that district, dated the 9th December 
1870. 


Huro Pershad Roy Chowdhry (Decree- 
.holder) Appellant 


® 
versus 


Fool Kishoree Dossee (Judgment-debtor) 
Respondent. 


Baboo Baowanee Churn Dutt for Appellant. 
Baboo KRetternath Bose for Respondent. 


A set-off cannot be allowed’ for costs not actually 
awarded, as where a dec ee of the High Court gave the 
socosssful appellant costs of that and of the 


Lower A Court but omitted to agard the costs of 
the first Courte . 
* A decree which is incapable of eunforoed oannot 
be set-off inst a decree whiah 1s alive. 


Agdecres in which no actual prooeedingl were pendin 
in the Collector's Court at thi comsgenoement of res 


, [. to. 


III of 1870 B. C. (i € where an order for attachment, 


had been issued, but the attachment came end) 
was held to have beén properly to the 
Civil Court under Bectlon 8 of that Act. P 


Norman, C. J.—IT is quite clear that the 
decision of the J&dge must be set aside in 
this case. x 

This was a suit brought by one Huro Per- 
shad Roy Chowdhry ngaiust Fool Kishoree 
Dossee in the Collector's Court for rent. The 
plaintiff obtained & decree, and was executing 
that decree when, on the 7th February 1866, 
the defendant claimed to set-off the-costs in 
an action by this plaintiff agninst her hus- 
band, Bishonath Dey, in which the gefend- 
antes husband had succeeded ;*and on the 
16th March an order was passed by the 
Deputy Collector allowing the set-off to the 
extent of the costs awarded to Bishonath De 
by the High Court and the Lower Appel- 
late Court, without including however the 
costs incurred in the Deputy  Colleotor's 
Court. Upon theee proceedings, a balance 
was struck after allowing the set-off, showin 


.Ra. 566-T8 aunas to be due to the plaiuti 


Huro Pershad Roy Cliówdhry. 

Ip 1868, the plaintiff attached certain pro- 
perty as belonging to the defendant Fool 
Kish It appears, however, that a claim 
Bays boca put in b$ a third party to that 
property, the claim was allowed, and the pro- 
perty was again placed under attachment. 

After thé passiug of Act III of 1870, the 
decree was transferred from the (Collector's 
Court to the Civil Court for exgoution *inder 
the provisions of the 8rd Section of Act III 
of 1870. Eu 

Upon the plaintiff's proceeding to execute 
the decree, the defendant claimed to set-off 
the coeta which she says her husband was 
entitled to under the decree of this Court 
in 1868,—costs which had not been allowed 
by the Deputy Collector when the question 
of set-off was under discugsion in 1866. 


The Subordinate Judge of the 24.Per- 
guunahs, Baboo Mohendro Nath Bose, dis- 
allowed the defendant's claim. From that, 
decision, there was an appeal to the Judge. 
The Judge says: ‘‘ As -phe costs of the 
“Court of first instance are recoverable by 
* Bishonath (that is the defendant's decefsed 
“huskand) the amount must be ascertained. 
& It seems that the Cell&ctorute Amlah did 
‘not write out decrees, | therefore the 
* Goal are not shown; but Bishonath’s 
“claim cannot be disallowed on that account,” 
He, therefore, remanded the case to te 
Subordinate Judge directing him to “@lou- 
“Jate the costs in the —" aud | 

e : 


e . 
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** the balance actually due now on the adjust- 
t ment Hf the account.” 


e Frog that decision there is an appeal, and 


$ 


“Bab 


howanee Churn Dutt has taken two 
objegtions to the decision, each of which is 
palpably fatal to it. 

In the first place, it is clenr that the decree 
of the High Court in 1868, when referred 
to, does not award to Bishonath Dey, the 
defendant, appellant, who was then success- 
fal, duy costs iu the Collector's Court ; and 
it is clear that whether tho omission was in 
consequence of any defect in the judgment, 
or of any negligence on the part of the ap- 
pellané Bishounth Dey in not getting the 
decree properly drawn up, if the costs of the 
first Court were not awarded to him, n set- 
off cannot be allowed for costs of a sum of 
money that was never due. 

The second objection is, that éf there was 
a decree in 1868, no steps have been taken to 
keep it alive, and the decree is, therefore, one, 
of which the execution is barred by limita- 
tion ; and that it would not be equitable, or 
right, or consistent with principles of justice 
to allow a decree, which 1s incapable of being 
enforced, to be set off agninst a depres which 
is alive. 

The third objectiqn is, that, in March 1865, 
this point was brought forward and was dis- 
allowed—and properly disallowed by the De- 
puty Collector, Mr. Sevestre; that if they 
had any case, it was open to Bishonath Dey, 
or Fool Kishoreé, by an application for re- 
view, or otherwise, to have the matter set 
right; but from 1885 to 1871 they have been 
inactive. 

There Is an objection taken by way of 
cross-appeal to the effect that the Subordi- 
nate Judge had uo jurisdiction to proceed with 
the execution in thd present case, on the 
ground that the decree could not be truus- 
ferred from the Collector’s Court to the Civll 
Court for execution under Section 3 of Act 
IH of 1870, B. C. 


That depends upon the language of that 
ennotment, The Act recites that os it 1s ex- 
pedient to transfer to the Civil Courts cortalu 
suits and proceedings now pending iu the 
Revenue Courts, it is enacted that ‘ from 
“ond after the-date of the commencement of 


S" this Act, all euis und applications Puder any 


“of the Aas mentioned in Schedule (D) 
“tor Act VT of 1869, passed by the Lieute- 
“ nant-Governor of Bengal in Council, which 
“may be then pending iu any of the Re- 
“nue Courts in any place to which the 
* snid Act may extend, shall be heard and 


^. + 


“ determined in the mannef hereinaftef en- 
* acted.” M M d. 


Section 2 refers to the suits that may be 
transferred under the Act, and then comes 
Section 3, which relates to decrees, and runs 
as follows : ' d 


* All decrees in which an order for the 
“attachment of property has not at the time 
"of the commencement of this Act been 
“issued, and all decrees which shall, after the 
“commencement of this Act, be made in any 
“suit now pending in the Revenue Courts, 
“shall be transferred to the Court yhich, 
‘under the provisions of the sald Aot VIL 
“of 1869, would have jurisdiction to enter- 
“tain the suit in which the snme were made, 
* and such execution and proceedings may 
“be had in respect of such decrees as if the 
“same were decrees of the Court to which 
“they shall have been so trunsferred, made 
“in pursonnce of the said Act VIDO of 
* 1869." 


The wordfng of the Act is somewhnt 
peculiar. It does not say "all deocreBs in 
which no order for attachment has beeu 
insued," &c., which would make it clear that 
if in any cuse nn order for attuclhment had been 
issued, such case would be incapable of being 
transferred. It says, “nll decrees in which an 
“ order for the attaqyment of property has 
* not at the time of the commencement of 
“this Act been issued, nnd all decrees which 
« shall, after the commenoement of this Act, 
* be made in any suit now, peudiug in the Re- 
“ venue Court, shall be transfered,” &o— that 
is to any, all cases in which an order—a living 
order—capable of being enforced, has bgen 
issued, and is now pending. It appears to us 
that this is the proper construction of" the 
Act - 


It is clenr that the mischief to be avoided ts 
the transfer of cuses iu whieh actual proceed- 
ings nre going on iu the Collegtor's Court nt 
the time of the trausfer. If an order for 
attachment had been made, and the attach- 
ment had come to an end, in such a 
case we see no reason why the suit should 
remain in the Collector's Court to be worked 
out in the expired Court of the Collector, 
if no proceedings of nny kind were pending 
nt the time. and if the decree was one which 
was complete aad capable of execution in 


the Civil Court. 


I think, therefore, that the objection fnils, 
aud that the qase was properly transferred to 
the Civil Couri gud the Subordinate Judge 
hhd powér "s entertnin it. > 

e 
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reversed, and tha of the Sfbordinate Judge 
is restored and affirmed with costa; 

Mitter, J—I am of the same opinion. 
The respondent has failed to show that any 
decree for costa gras passed in her husband’s 
fa*or in the ejectment suit, and the question 
of set-off does not therefore arise. 

I abo concur in the construction put by 
the learned Chief Justice on the languages 


The order ds Judge is, accordingly, 


of Section $ Act III of 1870, which seems’ 


to be the only reasonable construction that 
can be put upon the words of the legislature: 


The 14th September 1871. 
Present : 


The Hon'ble J..P. Norman, Officiating Chief 
Jwsticz, and the Hon'ble Dwarkanath Mit- 
ter, Judge. 


e 
Mayager—Saféeonamah—Mooktear— 


Case No. 726 of 1871. 


Special Appeal from a decision passed: by 
the Judge of 24-Pergunnahs, dated the 
19th April 1871, medifying a decision 
of the Second Subordinate Judge of that 
District, dated the 16h August 1870. 


Bholanath Sandyal (Plaintiff) Appellant, 


versws 
* 
eGouree Pershad Moitro (Defendant) 
s Respondent, 


Baboos Gopal Lall Mitter and Rajendro 
Nath Bose for Appellant. 
. 


Baboos Unnoda Persaud Banerjee, Sree- 
nath Doss, and Tarucknath Sein for Res- 
pondent. ! 


; 

The manager of an ostate under a safeonomah on be- 
half of B, ceno without special authority from B, 1e- 
present him in any suit or charge him with the costs of 
the defence of au Moon brought against him. 


Norman, C. J.—W8 thihk it quite clear 
that in this case there is nothing in the position 
of Gouree Persaud, managing the estate under 
the gsafeennmeah dated the 8rd December 
1861, which authorized him ‘to charge the 
plaluijff Bholanath Sandyal with the posts of 

|J 


e f. an. 


the defenoe of an action brought against him, ` 


Gouree Persaud, by Guddadhur, and inly 
nothing to justify him in charging in o 
this account , 


. Baboo Unnoda Persaud Bannerjee gaya, 
that, under that agreement, Gouree Bersaud 
was placed in the position of the manager of 
the estate on behalf of the plaintiff Bhole- 
neth. - It is true that he was manager, but 
on certain specified conditions, which how- 
ever did not inclade any power or E 
to act as the general mookhtear of Bholana 
Sandyal or to represent him in any suit. Ifa 
suit was brought against him affeoting Bhola- 
nath's interests, it was his plain and*olear 
duty to inform Bholanath of the fact, and’ 
give him an opportunity of appearing and 
defending his own rights; or if Bholanath: 
thought fit to give him, Gouree Persaud, a 
mookhtearnamah, he would be in a position to 
act for him or instruct a vakeel to represent 
Bholanath and appear and defend his intereets.: 
But without some indication of such authori- 
ty he must take the consequences of his own 
acts, and cannot hold Bholanath responsible 
for them. 


e " t 

The only other item in dispute is as to a 
claim for Rs. 217 which has been disallowed. 
The only reason why it is disallowed is that 
a sum,of money which was collected in 1271 
between the months of Bysakh and Srabun ` 
was carried into the family accounts of 1272, 
and it is supposed that Bholanath Sandyal had 
the benefit of this in a former snit for ac- 
counts. But on referring to that it appears 
that that suit was for an account down to the 
end of Cheyte 1271. and did not include any 
claim for rents received between Bysakh aud 
Srabun 1271. That being so, it is clear that 
this sum of He. 217 dhas been improperly 
disallowed. 


The result will be that Bholanath Sandyal 
is entitled to have the amount allowed to him 
in the suit increased by one-third of the sum 
of Rs. 2,826, being the aggregate of two sums 
one of Rs. 2,609, being costs of the High 
Court, and the other of Ra. 217. That one- 
third amounts to Ra. 942, which together 
with Hs. 512-4 As, und 16 Gundahs will give 
Bholanath a decree in this guit for Rs. 1,454 . 
+ As, 16°Gundahs. Theregrill be a decree, 
in*his favor for that amount aith interest 
from the close of 1272, and ood) upon ‘that 
valuatiog both iu this.Court and the Lower 
Courts. 


We allow no coats to the defendant, ‘e 


. ! Js 


e e* 
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The 8th December 1871. Choona Mahom Sirear (E scree-holder) 
j ppellaneg * 
Present: ^ ; . 
e . 
* The "ble H. V. Ba and Dwarkanath versus 
$ Mitter, 7 es. 


e.  Appeal—Becurity. 
No. 279 of 1871. 


Miscellaneous Appeal from an order passed 
by the Officiuting Judge of Hwngpore, 
dated the 8rd June 1871. 


Bhugobutty Churn Bhuttacharjee and another 
(Opposite: party) Appellant, | 


=e DETsUs 


Issur Chunder Chatterjee (Petitioner) 
Respondent. 


Baboo Bhugobutty Churn ‘@hose for 
Appellant, | 


Baboo Grija Sunkur Mojoomdar for 
Respondent. 
There 1s no reason why a respondent, who is admitted- 
ly the legal heir of the deceased 
required to give security at the 
lanta, who are mere strangers. 
Mitter, J—We see no reason to interfere 
with the judgment of the Lower Court in this 
case. The evidence adduced by the appel- 
lants to prove the will propounded by them has 
been ted by the Judge as unworthy of 
credit sufficient reasons. We see no 
reasoh for arriving at a different conclusion. 
` With reference to the second point, we do 
. not see why the respondent, who is admitted- 
ly the legal helr of the deceased proprietor, 
shoud be required to give security at the 
instance of the appellants, who are mere 
8 


The appeal is dismissed with costs. 


á The 15th December 1871. 


Present : 


The Hon'ble H. V. Bayley and W. Markby, 


* Judges. 
°” Jurisdiction—Attachment.* 
R Caso Næ 200 of 1871. ° 


e 

MiscelJaseouas Appeal from an order passed 

- by the Judge of Dinagepore, dathd the 

12th November 1870, reversing ar order 

* of the Moonsiff of that District, dated tke 
1fth July 1870. ^ 


AN 
so ET ` 


Shurno Lutta Debia (Jud{ment-debtor} 
Respondent. ° 


Baboo Debendro Narain Bose for Appellant. 
No one for Respondent, 


Tbe Judge was held to heve no power to interfere 
with the Moonsiff's order when all thak the J had 
before htm was the Moonsiff's order d gto rire 
a former order of attachment by a former 


Bayley, J.— Wr think it sufficient, in 
reversing the order of the Judge in this case, 
to state that when all that the Judge bad 
before him was tbe Moonsiff’s decision to 
the effect that the former order of, attach: 
ment by. a former Moonsiff could not be, 
reversed by him (the Moonsiff) it was 
beyond the Judge’s power qto. interfere grith 
that order. ; 


In this view, we think it unnecessary 
express any opinion on the question of riglit 
to attach future maintenance. 


- The order ofthe Judge is reserved. ^ 
: i e - ‘ 


^ 


The 15th December 1871. 
Presènt: 


e 
Markpy, 


Jurisdiction — Bpeoilal Appeal- In- 
ferences of fact. 


The Hon'ble H. V. Bayley and W. 
~ Judges, |. 


Oase No. 881 of 1871. 


, Special Appeal from a decision passed by 

Offlciating Judge of Dinagepore, 

| dated the 27th April 1871, reversing a 

decision of the Subordinate Judge of 

that District, dated the 6th February 1871. 
e . 


al 
Hameer Mahomed Chpwdhry (Plaintiff) 
Appellant, 
versus 


ta 


Fool Malomede Chowdhry and others ` 
Am otendants) Respondents, > 
e 


uos oc 


e 


812 - 


. o . 


Baboo Anund kundar Graossal for Ap- 
a pellant. 


Baboo Srqemath Doss ‘for Respondents, 


It is most essential in special appeal that the High 
Court ghould be careful in not interfering with 
Appellate Ooart. 


infprences of fact d by & Lower 

Markby, J.—I THINK we ought not to in- 
terfere in this specinl appeal. I do not 
think it necessary to set out the facta of 
the oase, becuuse ns it appears to me, having 
carefully listened to all the arguments taken 
by the pleader for the appellant, they reully 
only gonsist in a cliticisin of the iuferences 
drawn by the Judge on the evidence oon- 
trary to the iuferences drawn by the Su- 
bordinaté Judge in the same case. Now, 
although there may be some-forre in thése 
observations, I donot think any. one of 
them points out any emor in law upon 
which we can interfere in special appeal, and 
I think jt is most essential that ‘this Court 
should'be very carefal in ' not interfering 
with the inferences of fact drawn ‘by thé 
Lower: Appellate Court.: There was one 
objection which alleged that the onus of 
proof had been wrongly thrown by the 
Appellate Court on the plaintiff and rightly 
thrown by the first Court on the defendaus 
The truth, howéver, seems to me to be that 
the two Courts start with different assump- 
tlons; the first Coust assumes that there 
was a facie .case in favor of the 
plaintiff by the position of the lands and the 
relation of the parties, .and therefore very 
rightly places the ‘subsequent omms on the 
defendant; bat the Lower Appellate Court 
goes one step further back and refuses to 
afsume any primá facie casein. favor of the 
pletotiff. The Lower Appellate Court, there- 
forep hed a perfect right to say that the 
plaintiff must prove his case in the usual 
way. The Lower Appellate Court goes then 
fully into all the evidence and comes to a 
finding of fast in variance with the first 
Court, DUE f 
. Under these csrcumastanoes, we think we 
have no other choice thau, dismissiug this 
appeal with costs. 
_ Bayleg, J.—1 ooncur. 


` 


Th8 15th December 1871. 
t Present » 
The Hon'ble H. V. Bayley and W. Markby, 
Judges. : 


MinorstOertifioate—Act XL of 
: 1858.» . à 


- @Cases Nos. 827 and 828 of 1871. 
e 
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Miscellaneous Appeals from an order passed 


by the Officisting Judge of Dinfgepore, 
dated the 8rd August 1871. 
Mohesh Chunder Sein and another (Ptition? 
ers) Appellants, 3 
versus : 
The Collector of Dinagepore(Opposite Party) 
Respondent. 


Baloo Jogendro Nath Bose for Appellants. 
Baboo Unnoda Pershad Banerjee for 


Respondents. 

A Civil Court may defer passing orders on an applica- 
tlon fora oertifloate under Act XL of 1858 pending an 
enqairy by the Calleò'or as to the alleged fraag of the 
manager and the state of the accounts amd the assets o 
the property. 

Bayley, J-—T a two dases are admitted 
to be governed by one and the same deolsion. 

The appeal is -againat the order of the 
Judge directing that copy of n certain pro- 
ceeding: be sent for the information of the 
Colleetor'and the case be ' siruok off. 

The facts are these:—The estate was in 
charge of the Collector before and after the 
death of the minor. Moreover, before the 
minor’s death an order was made to the effect 
thatan enquiry should be instituted by the 
Oolleotor ,iuto the. question of the fraud of 
Issur Ohunder the menager, and-into the 
state of the accounts and the assets of the 
property. l "U 

The appellants urge that, since they were. 
applicanta for a certifloate, the Jfidge has 
erred in law in atrikiug off their case and not 
passing a distinct order ander Act XL of 
1858 as to whether the applicants were en- 
titled to the certificate or not. . | 
. Looking to the círoumstanoes above stated, 
we do not think that the Judge has erred, or 
that we are called upon to reverse his 
decision. We rend the Judge's order to 
mean that preliminarily to passing a final 
order on the petition of the appellants, and 
the estate being in the hands of the, Collector, 
the Judgé' wished to be informed’ as to*the 
alleged fraud of Issur Chunder aüd the state 
of the accounts and the assets of the property. 

We think then that this appeal is prema- 
ture, When the report sfinll have been 
made by the Oollector to the Judge and uie 
Judge has the petition of the appellants for 
a certificate before him agd: then refuses to 
Pass any order on. thi petitipn, it will be 
open to the present appellauw, to'eome up 
before us and shew any impropriety or ' 
illegality in the Judge's -otder; but as ‘it is, 
the preseut appeal before us is premaypre, 


Fia 


‘oud is therefore rejected with ooets. 


° Se 


® ` o™ : e 
. pu e Š -° l : 
V ( dE FULL BENCH RULINGS. ' ESAE 
: 


The 12th June 1871. 
Present : 
The Hon’ble J. P. Norman, Officiating 
i clie and the Hon'ble G. Loch, 


V. Bayley, A. G. Macpherson, and 
De Mitter, Judges. 


. High CO Decreo—Execution-—tI- 
mitati ections 19 and 20 Act 
XIV of 1859. 


Case No. 299 of 1870. 


Miscellameows Regular Appeal from aa 
order ‘passed by the Judge of Dacca, 
dated the 81st ‘May 1870. 


Ram Churn Bysack and another (Deoree- 
holders) Appellants, 


torsw-8 è 


Luckhee Kant Borniek and others (Judg- 
ment-debtom) Respondents. 


Baboos Romesh Chunder Mitter nnd Kales 
Kishen Bein for Appellants, 


Baboof Kaloo Mohun Doss ond Sreenath 
Doss for Respondents. 


Hero that whether e decree of a lower Court be re- 
versed, or modified, or affirmed on appeal by the High 
Court, the deoree isa decree of the Court, and 
that such decree ls governed not by the 13. yours lmit- 
ation prescribed by Sestion 19 XIV of 1859, but 

presorfbed by 


This case was a to the Full Bench 
by E. Jackson and Onoocool Chunder 
Mookerjee, J. J., with the following re- 
parks :— 


Jackson, J.—TuHe point of law which 
was reserved in this case was taken by 
Baboo Romeeh Chunder Mittter for the ap- 
pellant. It was not direetly stated in the 
peemorandum of ‘appeal, but permission was 

i by the Ooart to allow it to be argued. 
t was a very im pforjant point and one whi 
would fgequently arise and one which would 
at otce detéMmine in this case whether limi- 
tation barred the exeeutlon proceedings or 
e not. Baboo Romesh Chunder Mitter argued 
thet the decree which was sought to be exe- 
_ cated x in fact a decree of the High 
e 


o L 
a 


Court, and that accordingly under Section 
19 Act XIV of 1859 the decree-holder was 
entitled to 12 years limitation, instead of 8 
years limitation which would be applicable 
if the decree which was sought to be exeou- 
ted was a decree of the Zillah Court. If this 
argument is correct, the decree-holder is 
admittedly within time. Thereis somd, dif- 
ference of opinion between my learned ° cof- 
league and myself upon this point. Iam 
bud inclined to concur with the learned 
es who decided the case to hé found in 
Weekly Reporter, page 471. My learned 
ie on the other hand, is of opinion 
that when a decree of the original Court 
comes wp on appeal to the High Ootrt and 
is affirmed by the High Court, the decree 
then becomes*a decree of qe High Court., 


It is truo. that in this case the High Court 
in affirming the decision did not record a 
direct decree, but it may still be that the 
decree virtually became a decree of the High 
Court by the confirmation of the decree of 
the first Court. 

i ge ^ 

There seems to be, as far as I have been 
able to learn, some difference of opinion on 
the subjeot even among the Judges of this 
Court, and there is some confirmation of 
this new view of the law to be found in a 
decision of Chief Justice Sir Barnes Peacock, 
on a Full Bench reference to be found fn 
7 W. R., page 521 ; and there is also some 
confirmation of this view of the *Jaw 
in another decision of Ohtef Justioe Sir 
Richard Couoh, and also in a decision of 
the Bombay High Court. 

e 

None of these jadgments in fact deter- 
mined the point, because the point was not 
especially involved in the cases then under 
tial But there are some expressions in 
those decisions which certainly go- to the 
extent of ruling that a judgment of a lower. 
Court, affirmed on appeal by thg High Court, 
becomes thereby a new judgment anda 
new decree. This question is the more im- 
portant because it is a question which must 
be constantly arising not only in other exe- 
oution proébedings, but also beqnuse there is ° 
involved in it the question as.to how 
the decreps of *tRis Court should hs drawn 


ore oc 


Pd 






If it is thet caso eo confirming the 
judgment of *lowe» Court this Court 
thereby passes a new decree, then the decree 


* My learned coleague thinks that it is a 
fit case to be referred toa Full Bench, and 
that ds the opinion of other Judges of this 
Court, and I agree with them in referring 
the case to a Fall Bench. i 


The question, therefore, will be submitted 
for the decision of a Full Bench, 


> Mookerjee, J.—The petitioner in this 
case is the decree-bolder. He obtained a 
decree for a considerable sum of -money 
in the Zillah Court on the 80th December 
1868, which on regular appeal was affirmed 
‘by the High Court on the 18th February 
1866, After several intermediate unguccess- 
ful exeeutions which had been struok off, 
he again applied for execution on the 
16th December 1869, when the judgment- 
debfor appea and raised the plea of 
limitation. The Subotdinate Judge has 
held the application to be barred under the 
20th Section of the law of limitations, inas- 
much as he was not satisfied that there was 
any bond fide attempt to execute the decree 
within 8 years next preceding the date of 
the present applicatio® for execution. 


Dissatisfied with this order, the deeree- 
holder prefers a regular oppeal to this 
Court, and among other pleas urges that the 
Court below was wrong in applying the 
rule of 8 years limitation under Section 20 
of Act XIV of 1859, but that in the present 
case it should have, under the provi- 
sione of Section 19 of that enactment, appli- 
ed the 12 years rule to it and held the ap- 
plication not to be barred. 


It ia contended by Baboo Romesh Chun- 
der Mitter that the deoree passed in this case 
by the Zillah Court having been confirmed 
in regular appeal by the High Court, it 
bas become a deoree of .the last mentioned 
Conit; and as the High Court of appellate 
jurisdiotion is a Court eetsblished by Royal 
Chui ter, its decrees can be executed within 
12 years under the provisions of Section 
19 of Act XIV of 1869. e 

I am disposed to consider this contention 

eto be sound. Under Section &50 of the 

Civil Procedure Act, I find f“ the judgment 

‘ of the Appellate Court may be for confirm. 

* inf or reversing or modifying tlfe deeree 
e 


ed. € 
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“of the lower Court." Seotion 859 oon-. 
tains directions as to how the judgment of 
the Appellate Court is to be pronoyneed, , 
and what it is to contain or cons of 34 
and the Section following it, vis., tion 
860, ordains that tlfe decree of the Appellate 
Court “shall contain the number ®f the 
“ guit, the names and descriptions of the par- 
* ties, appellant and respondent, and the 
“memorandum of appeal, and shall specify 
* elearly the relief granted or other deter- 
“mination of the appeal, It shall also 
" state the amount of costs incurred in the 
“ appeal, and by what parties and in what 
“ proportions such costs and the costs in the 
** original suit are to be paid." e 


Then Section 361 requires that a certifléd 
copy of such deciee shall be transmitted to 
the Court which passed the fret deeree in 
the suit, and that such eopy shall be filed 
with the original proceedings thereof; and 
lastly, that an entry of the judgment of the 
Court of appeal shall be made in the regis- 
ter. Section 862 enacts that applications 
for the execution of the decree passed hy 
the Appellate Court shall be made to the 
Court which passed the first decree in the 
suit, and shall be exeouted by that Court as 
if it was a deoree of its own. 


e 

These Sections of the law appear to my mind 
olearly to show that when an appeal is heard 
by the superior Court, and a decree is passed 
either confirming the decree of the Gourt of 
first instance or reversing or modifying the 
same, that that decree of the superior Court is 
the only decree in the suit and is the deeree 
which should be executed, and that the 
decree originally passed by the lower Court 
no longer exists. If the decree of the firat 
Court is reversed by one of the Appellate 
Court, there can be no doubt whatever that. 
the decree made by the flist Court In no 
more. If the decree is modifled, then even 
it cannot also possibly be said that the ori- 
ginal decree stands; but the question ,is, 
when the decree passed by the first Court 
is simply affirmed in appeal, whether the 
original decree in the case stands or is not 
substituted by the decree of affirmance 
passed by the Appellate Court: or in other 
words, whether the, first decree is or is net 
merged in that of the superior Court. I 
admit L cannot find t difference in the. 
three instances cited above. 4 wquld hold 
that ine all these cases whetheF the dberee 
is , or reversed, or modified, ,the 
decree of the first Court ceases to in. and e 
the decree passed by the Appellate 
takes its place a nd stands mae ^ 

e 


. Beetlgn 860 of Act VIIT of 1859 afore- 
olted requires that the deeree of the Appel- 
e, late q^ shall specify clearly the relief 

and shallalso state the amount of 
costs of the original auit, &ud how, by what 
parties, and in what proportion, such costs 
aud the costs incurred in the appeal are to 
be paid. From the language of the law, 
it appears to me that the decree of the 
superior or Appellate Court must ooutain 
all these particulars, whether the same be 
for affirming, or reversing, or modifying the 
deeree of the Court of fira; instance. Tlie 
reason seems to me to be clear, because if, 
as I apprehend, the decree of the Appellate 
Court is to fake the place of that passed by 
the first Court, then it seems to me that it 
Was neooss that the sobsrituted decree 
should anecily not ouly the relief which it 
is the object of the suit to obmin aud the 
decree to grant, but should also specify the 
amount of costa of the first Court as well 
as that of the Court of appeal which the 
unsuooesaful party is to pay, in order that 
the decree of the Appellate Court should 
be complete and definite, and, ttre would 
be no necessity to refer for those pertioglars 
for the purposes of execution to the decres 
of the lower Coart which has been ae 
seded. 


There is &nother test to apply by which 
it can beseen whether the abore view taken 
by me is a correct one or not, Qu referring 
to the XIth Chapter of the Code of Civil 
Prosedure, it will be found that Section 376 
enacts rie any n considering himself 
aggrieved by a dus of the Sudder Court 
(now High Court) may, on the discovery of 
new matter or isis or for any other good 
aud sufficient reason, apply to the aforesaid 
High Oourt for a rios of is qudpment 
passed on appeal The Division Benches of 
this Oourt bavo uniformly held that dein 
the High Court has passed a decree on Apnea ; 
whether for confirming the decree of the low- 
er Court or reversing or modifying the same, 

ies desirous of obtaining a review of the 
judgment in the suit must apply to the age 
Court only. THe present Chief Justice 
Righard Oouch has held, and I think, held 
properly, that “after a decree has come up 
“on appeal and ebeen confirmed by this 
Tf Court, „the Jower Court haa no power t8 

“make ‘any etteration in it, even to correct 
` ‘ea clerical error. The proper oourse would 
* be to apply to the High Court, whose decree 
. "$$ bas become.” This shows beyond doubt 
thef the learged Judges whe decided this 
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were olearly of run 
if confirmed . on 


of’ the eae 

appeal by the High Court, ‘becomes a 
decree of the High Court. I cannot see 
why, if for the purposes ofean appliMtign 
for review or correction of an error ewer 
dlerical, the power of the original Court 
ceases, because the decree having been® eon- 
firmed on appeal became the decree of the 
Appellate Court, and no longer that of the 
Court which ‘passed it originally, it should: 
be held that, for the pu of determining 
whether the one rule of limitatign shoulé bo 
applied or the other to the exeeution of hat 
decree, it should be held that the decree in 
the case is the decree of the District Court, 
and not that of the High Court whioh is es- 
tablished by Royal Charter. This deaixion 
of the learned Obief Justice* alludes to’ 
another ease to be found in 2 Bombey. 

Court Reports, page 118. Both these 
cisions support the view that I am disposed to 
take of the law in this case. 


We are referred by Baboo Romesh Ohunder 
to a decision of the Full Bench reported in 
1 W. B., 621. The late Chief Justice 
Sir Barnes Peacock, in delivering the judg- 
ment of the Full Benoh, after determining 
that the words ‘‘any judgment, decree or 
order used in Seoti "90 of Aot XIV of 
1859" must mean a j ent, decree, or order 
of tho High Court, lays down this view of 
tho law,—that “if in the case of an appeal 
a new judgment of afürmance of the former 
deorea should be given, then a new judg- 

ment sud bue d beccu aid. 
period for applying for execution would con- 
menoe from the time of the new judgment 
of affirmanoe." R 


I ‘would also, like to mention another 
judgment of this Oourt which takes the 
same view of the law as I take. That is 
a decision passed oe Justioese Bayley and 
see ‘and is poe in 14 Weekly He- 

rter, page 988 e only difference between 
that oase and the t one is that the decree 
of which execution was sought in that case 
was modified to some trifling extant by the 
High Oonrt on appeal, but E am of opinion 
that in principle there is no l distinction 
between a decree of the High Court affirming 
the decree of the lower Court, end one 
modifying the same, In e instance a now 
deoree is required to be drawn up under 
en of Bection 360 of Act 

E 


"o 0*14 W, R, p 36. è 
$ 


E 
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eTespondent how- 


for the 
bs imon of a Division 
Bengh of this Court w to some extent 


goes against the view I would take of the 
law. This decision is rted in page 470, 8 
T °R. The learned Judges who decided 
tbat case were of opinion that the costs 
awarded by the High Oourt of appellate 
jurisdiction in its decres can be recovered 
in execution within 12 years, but they 
held that the decree of the lower Court afimr- 
ed by the High Court remains nevertheless 
& decree of the District Court, and as such 
musirbe exeguted within 3 years. 


~ AR the point raised is ons of great and 


general importance which may arise in. 


numerous cases in the exeoution department, 
I woulà submit it for the consideration of 
& Full Benoh. 


' The questions that I would for 
the determination of the Full Bench will 
be; le¢—Whoether a deoree of the District 
Court affirmed on appeal by the High Oourt 
beoofnes a decree Éf tho last mentioned Court ; 
2wd— Whether executiog of that decree of 
alrmanoe passed by the High Court is to 
be governed by the visions of Section 
‘19 of the Statute of Limitation Act XIV of 
1859 or Beotion 20 of that enaotment, €. 6., 
whether the rule of 3 year» orof 12 will 
epply. : T 


"The foliowing are the judgments of the Full 
. Beach :— 


Norman, C. J.—1ln this case, two points 
have been raised for the consideration of 
&«Full Bench by a Division Bench consisting 
of Mr. Justice E. Jackson and Mr. Justice 
Onogoool Chunder Mookerjee. 


Frst.— Whether a dectee of the District 
Court affirmed on appeal to the High Court 
becomes a decree of the High Court; and 

e 


Seoondly.— Whether execution . of that de- 
cree of affirmanoe passed by the High Court 
is to be governed by the provisions of Section 
19 of the Statute of Limitation Aot XIV of 
1858, or Sy Section 20 of that enactment ;— 
whether the rule of 3 years or 12 will 


apply. e 


As to the first point? we ebserve that in the 
case before us the decree which was affirmed 
on appeal by the High Court was one which 

“came before, the Court on reglar appeal. 
By Section 189, the decree jm the first Oourt 
is to contain the numbet “of thg suit, the 
namie and descriptions of the patties, and 


s fa ~s 
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particulars of the claim, and is ip peri 
P 


eeariy the reitef granted or other 
ation of the suit. l ; 

‘By Seotion 350, the judgment of the Ap- 
pellate Court mayebo fot confirming C re- 
versing Or modifying the decree of the lower 
Court. Hy Section 880, the decree of the 
Appellate Court is to contain the number of 
the suit, the names and descriptions of the 
a &o., and shall specify clearly the re- 

tof granted or other determination of the ` 
appeal. It shal also state the amount of 
costs incurred in the appeal, and by what 
pariin end in what ton such costs and 
the costs tm the original mat aro ta be pd. ` 


It is clear that the decree in the Appellate 
Court is to have the same relation to the suit 
as the deores in the first Court has in cases 
where thera is no appeal. It is to be the 
final determination of the suit and of all 
matters in dispute therein. The Appellate 
Court is not merely at liberty, but is required 
to dispose by its decree of the costs in tho 
lower Court,—a matter which,’ in cases when 
the decree is affirmed, is merely a part of the 
affirmance. 


: : 

Suppose the lower Court made a deorea 
in favor of the plaintiff for twenty parcels 
of land. If on an appeal from the whole 
decree the Appellate Court were to uphold 
the decision of the first Oourt except as to. 
one parcel, as to which it might adjwlge that 
the suit should be dismi ; could it be 
said that on this adjudication there would or 
could be two deorees,—a decree so: far as it 
dismiased'the suit as to one parcel of land 
being a decree of the Appellate Court,—and as 
to the rest, a decree of the first Court? 
There can be no doubt but that in such case 
it would be the duty of the ee Court 
to make one single and comp decree in 


‘the suit. 


Nor would the duty be ths less if the 
Court were to uphold the decision of the 
lower Oourt on all points The Ap te 
Court would in that case be bound by Sertion 
350 to confirm the decision of the lower 
Court. e 


In qj cases in which the decree on appeal 
is regularly drawn up in due form it 
ordinarfly disposes of gis the matters d 
with by the decree of the lower Cgurt, an 
the depision of the lower Ovurt becomes . 
mergedin and superseded by the decree bf 
the superior tribunal. We entirely concur, 
in the view taken by Mr. Justice Mockgrjoo 
that whether the deoree of the lower Court 


* „Fith respect to ju 


aud 
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‘is revbwWed, or modifled, or affirmed, the 


decree passed by the Appellate Court becomes 
«the f decree in the suit. In the case 


‘before*the Court, the decree is not drawn up 
Gn aeeordatoe with*the tarms of Section 360. 
It simply dismisses the appeal with costa. 
-But this is mere matter of form, and we 
think that the decree of the High Court 
must be treated as containing by implication 


an affirmance of the decree of the lower |P? 


Court. 


The next question is whether a deoreo of 
the. High Court on its appellate side affirming 
the degision of a District Oourt is governed 
by the provésionx of Section 20 of Act XIV 
of 1869. 


Section 361 of the Code of Civil Proce- 
a copy of the decree of the Ap 
Court is to be transmitted to the®Qourt which 
‘passed the first decree in the suit appealed 
from, and shall be filed with the original pro- 
oeedings in the suit, and an entry of the 
judgment of the Appellate Court shall be. 
made in the original register of the suit. It 
is to be transmitted, not merely for the pur- 
pose of exeoution, but for the purpose of 
becoming the final decree in the suit and of 
being entered as such in the register. 
f Pow, 4 ' 
Tt is, however, still treated as the decree 
wf the Appellate Court; (see Section 362 ) 
tis to be, executed according to the rules 


, hereinbffore (that is in the Code of Civil 


Proeedure) contained for the execution of 
original decrees. Now, amongst the rules for 
the execution of original decrees is Section 
288, which provides that when application is 
made to any Court to execute the decree of 
“any other Uourt transmitted to it for, execu- 
tion, the Court to whioh the application 
shall be made shall execute it according to 
its own rules in the like cases. If therefore, 


' &time is limited within which the decrees 


of the lower Court must be executed, the 
same limitation will apply to the decrees of 
the Appellate Court transmitted to it. If the 
decree of the Appellate Court is one for which 
& special period of limitation has been er- 
preesly provided, such provision would oon- 
stitute an exception to the general rule. 
The 19th Section of Act XIV of 1859 
enta, decrees, or orders 
of “any Coust established by Royal Chartes” 
allows, 13 yenta after a right to enfgrce the. 
same shall have accrued, &o. 


i ! Tht 20th Section is as follows :—“ No pro- 
“oses of execution shall issue from any Court 


+ Hot ne by Royal Charter, to enferoe 
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“any judgment, *doeroe:vmf erler bf maoh 
‘Gourt, unless ‘some proceeding shall ‘have 
** been ‘taken to enforce such judgment, decree, 
‘t or order, or to keep the same in force, within 
“three years next preceding tlie application 
e 
¢ 


* for such exeontion.” 

At the time of the passing of this Act and 
down to the time of the Charter of 18632, the 
riod within which execution of the decrees 
of thelate Sudder Court oould be had was 
governed by the 20th Section, and the period 
of limitation during which such deeree could 
have been executed was thre& year If 
would be a strange, and probably wholly un- 
foreseen result of the establishment of the 
High Court as a Court of a a the effect 
of Her Majesty's Charter for, that purpose 
had been to alter the law for the Hmitation 
of suits on so important a point. 


But let us see how the matter stants. - 1 
may observe that no general enactment p- 
pears to have been passed as regards the ap- 
pellate side of the High\Court declaring 
that provisions or Rezulations and Acts re- 
lating to the late Sudder Oourt at the time of 
its abolition should be deemed to apply to 
the High Oourt on its appellate side. The 





| 11th Section of the 24th and 2§th Victoria, 
Chapter 104, refers only to provisions rela- 


fing to the Supreme Geurt. 


The 8th Section of the 24th and 25th 
Victoria provides that on the establishment 
of the High Oourt at Fort William in Benga 
the Sudder Dewanny Adawlut at -Calou 
shall be abolished. By the 9th Section ‘it 
was enacted that each of the High Courts $ò 
be established under that Aot shall have all 
such jurisdiction, original and app 
Her Majesty may by Letters Patent direct, 
&o. ; and subject and without prejudice to the 
Legislative powers in relation tothe matters 
aforesaid of the Governor-General in Council, 
"the High Court shall have arfd exercise all 
** jurisdiction and every power'and authority, 
'" vested in any of the Courts of the same 
“í Presidency abolished under this Aot at the 
* time of, the abolition of the said last men- 
** tioned Courts. ” B 

Now, it tho High Court où „its appeflate 
side could now execute or cause to be execu- 
ted its’ decrees wüthine the limit alowed by 
Section 19 it would exercise’a power which 
the Sudder Court never posscesed. 


The preamble of the Charter  radités the 
rovisions to whieh I have just referred, 
khe 29th'Clausd ordains that 


rt Tia respebi to — 
the law to bé juan h Court ef ° 


as - 


» * 





comifig before it in the 
jurisdiction, such 
lag «hall be the law Which the Court in 
‘which the ings were originally insti- 
tuted ought to have applied to such case. 


A: the 37:1 Clause of the Charter of 1862, 
‘it wes declared that the proceedings in civil 
suits of every description between party aud 
brought in the High Court “ shall be 
© rogalated by the Oode of Civil Proeedure 
.*! préscribed by Act of 1859, and by 
'4¢gyph farthér or other enactments of the 
< Governor-General in Council in relation to 
‘Civil Procedure as are now in foroe. " 


If this 87th Clause had been repeated in 
‘the Gharter of 1865 it would assist my argu- 
‘ment. Sueh is vot the case. Bat I may add 
that I cannot think that the omission of this 
(Clause in the Charter of 1866 was intended 
to alte? the law of limitation. 


The enactment relating to "the execution 
‘of dacreog in ap at the time of the pub- 
liestion of the Charter ef 1862 was Section 
20 of Act XIV of 1859, and I am of opinion 
that law became, on the promulgation of the 
Charter of 1862, instantly applicable as ftx- 
ing the oe of the limitation for the exe- 
oution of dearees of the High Court on its 
appellate side. ` '"" ; 


. The 19th Section of Act XIV of 1859 
was intended ‘to apply to the late Supreme 
Cort, a Dourt established by Royal Oharter 
of awery dj nt kind from the appellate 
Court established by the Charter of 1862,—a 
Kurt having a very extensive jurisdiction 
over Europeans resident in India and dealing 
with population fp some extent migratory, 
Megeged largely in foreign trade and im ad. 
"ventures jn distant countries. 


The fact fhat an Appellate Court was es-' 


tablished under circumstances which caused 
it to fall-within the terms used in Act XIV 
‘of 1859 for the purpose of defining Courts 
like the late Supreme Court was a mere ac- 
cident. am of opinion that the 19th Beo- 
tion was never intended to apply and does: 
not-apply toe deorees of the High Court on’ 
its appellate side; that the High Court on 
its appellate side is rfbt sfich a Court estab- 
Yishéd by Royal Charter ss is contemplated 


. by Section 19 of Act SIV of 1859; and íf so, 


es Section 20 applies, Act IV of 1859 
‘obs not give any period of, limitation within 
whiph decrees of the High Qourteqn its ap 
Gellio side must be executed." , | 


. ` 
. ` 
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On a careful consideration-of the eÁots and 
Charters, L am of opinion thet when, under 
Section 861, a decree of the High .(urt 
its appellate side is transmitted to thé Co 
which passed the first decree in the sujt for 
execution, it will have the effect of a decree 
of such Court, and must be executed within 
the period limited by Section 20 Act XIV 
of 1859. 


This opinion is on both points in acoord- 
ance witha judgment of the h Court at 
Madras in the case of Arunachella Thudayan 
vs. Voludayan, V Madras High Court Re- 
ports, page 216. ^ 

Loch, J—I concur in the view taken by the 
Ohief Justice. I have had to re-oonsider the 
subject, for oa a former gooasion I held that 
the provisions of Section 19 Aot XIY of 
1859 applie& to decrees of the appellate side 
of the h Court; but it is clear that the 
High Gourt in its appellate qgpacity is.only 
in the position of the late Sudder Court in 
regard to the: disposal of appeals from the 





District Courts; and if a decree of the late 


Sudder Court made in appeal from the judg- 


meng of the Court below required to be exe-- 


cuted under the provisions of Section 20 of 
Act XIV of 1859, the. decree of the High 
Court on its appellate side with regard to 
the seme class of appeals can have no 
higher position. Section 19 was enacted 
fot the execution of decrees of the late 
Supreme Court and was not apphoeble to de- 
crees passed by the Sudder Court, and the 


mere accident that the two Courts have been 


subsequently am and become one 
High Court does not alter the law as 
the execution of decrees made by tho High 
Oourt on its appellate side. I concur in the 
answer - prop 
Justioe. 
Boyley, J.—The oonclusion at which the 
Chief Justice has arrived appears to me to 
the correct and proper ons. . 


In every cape, this Court on ita appellate 
side by its decree orders and decrees either 
that the appeal be dismi and the 
of the Lower Appellate Court affirmed,—or 
merely thet the appeal be dismissed, which 
involves the consequence that the decree of 

e firat Court be a @—or this Count o 

ers and decrees that the decree of the Lower 


Appellate Court be modified Ur reversed, as . 


the cage may be. 
I do not think jt oan be said that of 
such decrees of the High Oourt are’ ny 


decrees of the Lower Appellate J 
g e 


e* 


to bp ‘given by the Ohief 
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owas a tly an omission to provide for the 
parti point when the late Sndder De- 
e wanny end Nisamut Adawlut were amal- 
ated into the High Oourt; but the result 
.oould never have been cgntemplated, nor in 
fact is it n legal result that a deoree-holder 
appealing to the High Oourt for execution 
from a Zillah Oourt decree should, merely by 
such action, obtain twelve years to execute 
his decree while in the Zillah Court he would 
only have three. 


p 


I would answer the questions in the view 
taken by the Hon'ble the Chief Justice. 


Maéphersen, J.—1 am of the samo opinion. 
I think the question is well disposed of by 
Bir Colley Scotland in his judgment in the 
case (V Madras Reports, page 217) referred 
to by the learned Ohief Justice. 


Mitter, J.—I am of the same opinion. 


The first question referred to us does not 
admit of any diffculty whatever. Whether 
the decree of the Appellate Court is for re- 
versing or for affirming the decree against 
which the appeal was preferred, it is in 
either case the final decrea in the cause, and 
as such the only decree which is capable of 
being enforced by execution gfter it is once 
pronounced. If the decree of the lower Oourt 
5 reversed by the Appellate Court, it is abso- 
utely and gone. If, on the other hand, 
it is ed by the Appellate Court, it is 
equally dead and gone, though ina different 
way; namely, by being merged in. the decree 
of the superior Court, which takes its place 
for all intents and purposes. Both the de- 
crees cannot exist simultaneously ; for in that 
oase the decree-holder would be entitled to 
demand execution in respect of both of them, 
and such a double exeoution in one and the 
same suit would be manifestly improper. 
Buppose the law were that Appellate Courts 
should execute their own decrees. There is 
nothing in this supposition to interfere with 
the fairness of the present discussion; for 
such & law might at any time be passed by 
the Legislature without affecting the principle 
upon which that discussion depends. Could 
i&have been contended for one moment that 
the lower Courts would have been jflstifled 
in executing the ogiginal decrees, whalst the 
“Appellate Ooyrts were executing their ow? 
If, ngtwKhstgnding the confirmation of the 
* decree of the lower Oourt by the Afipellate 
Court, we hold that deoree to be still fh exist- 
*ence,. whas is to become of the deoree of 
corffirmation by the letter Court? 


om be treated asa nullity; 
. e 


* €. 
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and if not treated gs a nulli f it musf be 
treated as a docree ble of{being enforced 
by execution, and fherefore of superseding 
the decree in affirmance of which it was 
passed. 


The second question, however, is’ one ^t 
considerable diffüloulty. But after giving to 
it my best and most earnest consideration, 
the conclusion I have arrived at is that a de 
cree of the High Court in its appellate juris- 
diction, whether it is for affirming or for re- 
versing a decree passed by a subordinate 
Court in the mofussil, is subject, like, the 
latter decree, to the 3 years rule of limitation 
prescribed by the 20th Bection of Aot 
of 1859. 


According to the true theory of appeals, - 
the duty of an Appellate Court'is to pass 
the deores which ought to have boen passed by 
the Oourt from whose decision the appeal is 
preferred. The High Court, as a Court of 
appeal from the Courts in the mofumil, is 


no exception tô this rule, as may be clearly 
seen from the 21st Sectia of the Letters = 
Patent, which will be more specifically re ^. 


ferred to hereafter. It would, therefore, be 
wrong in principle if we give to the decree 
of the Appellate Court any legal etfect or 
operation which that deoree, if passed by 
the Court of orginal jurisdiction, would not 
have possessed. An Appellate Court is no- 
thing more than a Court of error, and its 
decrees ought, therefore, to be subject to the 
same rules and limitations as the decrees 
whose errors they profess to correct. The 
necessity for the existence of Appellate Courts 
arises entirely from an assumed want of oon- 
fidence in the judgments of the Oourta' 6f 
original jurisdiction. But neither this nedba- 
sity nor the cause from which it afises 
ought to make any difterence whatever in the 
rights of the parties or in the mode in which 
those rights are to be enforced. `- 
e 


Section 21 of the Letters Patent of 1865 
runs as follows :— 


* And it is hereby ordained that with re- 
‘‘ spect to the law or equity and rulg of good 
“ conscience to be applied s sid High 
“ Court of Judicature at Fort William in 
Bengal to each case coming béfore it in'the 
' exercise of its, appellate jurlagiction,— 
“such Jaw or equity and rule of good con- 
** agionoe which the Court in which the pro- 
“ oeedings in such case were originally insti- . 
“ tuted ought to have applied to*such caso.” 


E fofe, that the law had re- 

Nor ar desi braneh of tho ig : 
e ° a 

a 







its own gicrees. TH da 
arising out of such exedktions wódld havé 
Poli undoubtedly entitled to take lheif ránk 
in the category of “ cases coming thé 


* High Court in the exercise of its appellate 
jazisdintion.”’ t law of limitation, thun, 
would the High Court have been obliged to 
applato such cases? Surely the senio law 
which ‘ the Üoutts-in whioh the proteedings 
* were ofigmally instituted" would have 
applied to ‘‘ such oases,” that is to say, tó 
edpes ariking out of the execution of their 
own, decrees: It has been held over and over 
ain; that proceedings taken in execution 
‘of & déoree are nothing but contintations of 
the suit in which that decree was püseed ; 
so that there is no ground whatever for 
' rxiàlig any ¢otbal objections to hd above 
tonélüsioh ih Ginséqdencé of thé ugs of the 
word “case” tà this Section ünddr óür don- 
sidér@tign. So fat xs the spirit of that 
Seollón is &oh&erhéd, ith applicability to tha 
faséé dupposéd above is too vianifest to re 
qùi any lengthy diseüselon. If ^ tho lay, 
salty ard rule'of good conadidnde” appli: 
cable to the execution ôf deórébÁ pandéd by 
Coutta of original Jarisdiehon A riot '' tig 
law, equity and rule of good donsdtends 
which d High Court would five bedi 
bound to follow in those cases, there is no 
other “Jaw; equity and rule of good cón- 
science” by which it could have guided itself ; 
and the word “law” clearly included the 
law of limitation. 'The High Court in the 
exercise of itd appellate jurisdiction is bound 
to pass its decrees according to the "' law, 
equity and rüle of good conscience” prevail- 
dag in the Courts from whose decisions the 
appeals are preferred ; and I do not see the 
slightest reason for holding that the framers 
of Sedtion 21 intended to make the execu- 
tion of those very decrees subject to a differ- 
ent “ law or equity and rule of conscience. 
ee decrees passed by the ap- 
pellátd branch of the High Cbar tre ro- 
quired to be executed by thé Ovarid wid 
passed tbe original.decrees. But this cir- 
cumstanoe gan in nao way, affect the validity 
‘of my conclusion. On the contrary, it af- 
fords an additional ground in, support of it. 
I take it toe be a general principle of law 
that all matters of procedure are subject to 
the lax fori. Section 862 of Act VIII of 
-1859, the very Section whioh requires the 
. decree of the Appellate Court tq be executed 
by the Oourt of first instance, recognises 
this principle as far as jtegoos; for it says 
titled that: all duoh dedroès d“ dhall be 
étui if y diners dndedébbrdinj bo 


t de s | 


"AH Wiewkry üxPÜRTER. 





(hà tulis hértinbefore contained fot the? 
exebution of original deorecs.” If ig ttu, 
that the rules referred to ih this Betti 
those which aro laid down in the Ode of 
Civil Próéedure, and that they do not, tĦere- 
fore, include the law of limitation ewhich 
forms nó part of that Code. Buta law of 
limitation, like the one ptescribed in Aot 
XIV of 1859 for thé execution of decreda, 
is n part of the law of procedure in the most 
extensive signiflcation of that expression ; 
for it merely affects the remedy of the deoree- 
holder, and not the right given to him by 
the decree, at least not directly. It is upon 
this ground that it has béen held, thdt tases 
of actién ariding in foreign territories ard 
governed by the law of limitdtion prevailing 
in the Court in which they are sought to be 
enforced, and the same pfinoiple is also áp- 
plicable to tho decrees of oor Civil Courts 
wherd théy are sought tb be éxeeuted out 
of the jurisdiction of the Oourts by which 
they ard padsed. Section 287 of the Code 
of Civil Prooddure days distinctly that when 
décreées of one Court are transmitted for exe 
oution to another Court of a differoht juris- 
dict¥n, thay '* shall have the sad effect? 
Gs thé déotees of tha Court to whish 
are so tranímittád ; and Section 288 ehacts 
that “f théy shall bé &ecuted by enoh Court 
acoofding to its own rules in the likè dases.” 
Why, then, dte we tó hold that the Courts 
hich bave tó execute tha decrees passed by 
e High urt in the exercise of itẹ àp- 
llate jurisdiction, are to execute those 
iere acsording io a rule of limitation 
iffetent from that. which is applicable to 
their own decrees, when the principle involv- 
ed is precisely the same, and when we fin 
that the principle has been recognized in 
every other respect by ihe express provisions 
of. the 662a0d Section of .Act VIII of 
1869 7 


Much stress bas been laid upon the words 
 establishbd by Royal Charter" used" in 
the 19th Seetlon of Aot XIV of 1859. It 
has bedn argted that zs thé High Court is 
a“ Court batablished by Royal Charter,” 
all the deoréds passed by it? whether in thé 
exérelile Uf its original jürisdiotlón or othgr- 
wid, iust be subject to the 12 years’ rule 
of. limmation předoribed by that Section. . Tt 


D claat, hbwütdr, 

ed "y thë ftaribrs bf Aot IV’ of. 1859 
for thé debtdes of the lated bes Court, ^ 
whose plàoó is dow oésupied by the High, 
Ocuft in its original jurisdiotion ; and £perb 
is nothing dither in {he Act of Parliameht 


of-in tHe Letiórà. Patent 77 the -- ‘ 


n are s^ 


that That roje was intend-™ 
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High Gourt was satablishsd, or in any 
other Asi or Eegnlotlow pasad since the 
*wramaention of Act XIY of 1859, to show 
that. the original operation of that rule 
has Deon extended tp tho decrees of the 
High Cogrt in its sppeliste jurisdjotion. 
Op fhe contrary, jt has heep already phewn 
from the provisions of the 21st Section of the 
Letters Patent that the reverse is tho case. 
Why then are we to adopt an «nemalous ogn- 
struction the effent of which would be to 
rendere the decrees of an Appellate Oourt 
subject to a law of limitation different from 
that prescribed for the dearees of the Court 
of first instance, when that construction has 
not only nothing either in reaso or in justipe 
to recommend it, but when it is not even 
sanctioned by the intention of the Legis- 
jaturg ? 

It may he paid that if Section 19 was not |J 
intended for the decrees of the appellate 
hmengh of the High Cpurt, Seotion 30 oleo 
War nof intended fof*those dporpe. Bot the 
Rn&wer to this objection is foprrfold. In the 
fret plage, it ip beyond ll contention that 
Reqtion G0 was intended for the doprpes of 
fhe"lto Budder Oqur}, and as the appellate 
branch of the High Qourt pocupies the plage 
of that Court in every respect, gl its decrees 
must be subject to the law of limitation 
scribed for the decrees of the Sudder Oourt in 
the absence of any specific legislative provi- 
sion tothe contrary. In the second place, 
even if it is admitted that Section 20 would 
not be directly applicable to the decrees passed 
by the High Oourt in the exercise of its 
appellate jurisdiction, those decrees would 
still be subject, according to the true theory 
qf appeals, to the law of limitation pre- 
scribed by that Section, inasmuch as Tt is the 


' aw applicable to th decrees of the Odurts 


in which the proceedings were originally 
instituted. The legitimate function of an 
o Appellate Court being to do nothing more 
FEN Wiel aug hte: MORE PAANS dene Dy the Court 


N 


\ 


be subject to the sema 
for the depres of fhe 
Must of first instance, eyen if there perp n9 
express logislatiye ptovjsion on the ribi 
Jn the present case, howeyer, if has, been 
shown from the 21st Bection of the Lettere 


Patent that this was clearly the intention of. 


the Legislature. In füp third place, the 
depres passed by the High Opyr& on its sppel- 
late sido being reqpired by law fo he executed 
by the Oourts of original jurisdiction, the 
latter Oourts are bound, &ooording to the 
general principle above referred to, to execute 
them according to the law of limitation appli- 
cable to their own decrees. In the last plaoe, 
if we hold that the decrees passed by the 


High. Qourt- in the qe ae its appellate 

jgrisdiction are subject neither to the provi- 
sions of Section 20 nor to those of Section 
19, there is no other Section of the Limita- 
tion Act which can possibly apply to them ; 
and the consequenge would he tha those 
decrees would have no 0 lew of limitation at all 
to govern thelr exeontion. Bagh $& epnstruc- 
tion, however, would be not only unjust to 
the parties against whom those decrees are 
passed, but it would be also opposed to the 
intentions of the Legiglatqre, po far a we fan 
gather those intentions from the nature gf the 
functions entrppted fo the eppellate ttapoh 
gf the High Ogart and the jaws whieh Rave 
boon engete| tp regulate tho exarciag of üyoee 
functions, — 

It has seniii that the opposite view is 
strongly supported by the principle of the 
Full Bench case in phiph it was hetd that the 
decrees of the Privy Oouncil are not subject 
to any law of limitation. I db not wish to 
express any opinion sto the corfectness or 
otherwieg of thaf depsjon, Bat withopt 
pledging myself to fhe soundness of all the 
reasoning empiqyed by the learned Judgose by 
whom i$ "was passed, it is sufficient for" the 

5» è g 


10 "WU Bench 
purposes of thè t esent argument to say that 
that case 1s clearly 


x FO from the 
one now before us. A of the Privy 


Council is not in the ngtare of a decroo passed 
an ordinary’ Court of Justice. It is, in 
fact, a command of Her Majesty the Queen, 
and the chief reason upon which the case 
referred to was decided was thatno Aot or 
Regulation passed by the Indian Legislature 
could interfere with Her Majesty’s prerogative 
io håve that@ommad executed without refer- 
enoé to any conditions of time not expressly 

included in it. 


. The 18th July 1871. 


Present : 


The* Hon'ble JÁ P. Norman, Offiating 
Chief Justice, and the Hon’ble F, B. 
Kemp, J. B. Phear, Dwarkanath Mitter, 
and W. Ainslie, Judges. 


Jurisdiction — Anpeal — Plaint — 
SBtamp—Sections 30 and 36 Act 
VIII of 1859—Note (b) Article B 
Act LXVI of 1867. 


Caso No. 94 of 1871. 


Special Appeal from a decision passed by 
the Subordinate Judge of Sylhet, dated 
the 22nd November 1870, reversing a 
decision of the Moonsiff of that Dis- 
trict, dated the 18th August 1870. 


The Collector of Sylhet (one of the Defend- 
ants) Appellant, 
vertus 
“Kaleo Ooomar Dutt and others (Plaintiffs) 
. Respondenés. 
Baboo Unnoda Pershad Banerjee for Ap- 


x e pellant. *. 
‘Baboo Doorga Mokun Dss for Respon- 
B e E 3 
E dents, EN 
"M e m 
e : e 
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Whenever a plaint is rejected under the provisions of , 
Section 80 of Act VIII ef 1859 on the ground that the 
amount or estimated value of the claim, af dated byo” 
the plaintiff, is beyond the jugadiston of the Court, l 
an appeal is given by Section 86 from the arderzejeoting 
the plaint, notwithstanding note (b) to Schedule B of 
the Stamp Act XXVI of 1887, which cannot repeal by 
implication the provisions of Act VIII of 1859, 


his case was referred to the Full Bench 
by E. Jackson and Onoocool Chunder : 
Mookerjee, J. J., with the following re- 


j marks :— 


- Jackson, J.—Iw this case a preliminary 
objéotion was raised before the Moonsiff as 
to Jurisdiction. It was alleged by the de- 
fendant that the claim had been under-valued 
and that the plaint if properly valued should 
be filed before the Subordinate Judge of the 
disiWot, The Moonsiff enquired into thë 
valuation and came to the deols!on that the 
claim was under-valued/ and he accordingly 
returned the plaint to the plaintiff. The 
plaintiff appealed to the Subordinate Judge 
who came to a different conclusion upon the 
evidence, and thinking that the Moonsiff 
had jurisdiction remandad the case to the 
Moonsiff for trial. 


This special appeal is on the point that 
the Moonsiffs orders on the subject of 
valuation are final under note (5) attached to 
Sohedule B, Act XXVI of 1867, and that 
it follows that his decision on the question 
of jurisdiction is consequently virtually 
fina] also, inasmuch as taking the Moonsiff's 
Valuation the question of „Jurisdiction is 
disposed of. In support of this view, we 
have bben referred to several precedents of 
this Cofirt to be found jn® the 18th Week! 
Reporter, pages 827 and 416, dnd im the 6th 
Bengal’ Law Reports, pages 11 and 12. * 
This Bench passed the decision at page 12, 





* 14 W. B, pp. 881 & 451. 


J. 


q e * 


on" 


1BYE] FAI Bne 


0f the Bengal Edw Reports,* but on re-con- 





at. elt woes to,us thgt the -proper oon- 
mribtign ta bi placed upon. the nóte tb 


Sehedaló B of Aet. (X X VI of 1867; is that 


when the case is ddnifttddly one within the 
'urisdiotiod of the Court in which the suit 
is brought, the exáot amouht bf stamp re- 
quired may be determined'by that Court, and 
ita Qecision is final This would appodr 
from: die Jàgt sentence: in that note, which 
directs'that If the validation is found to be 
exvessi¥6 the éxcea¥ shallbe returned, and 
if deficient, the deficit shall be pitt in be- 
fore the cass prboeeda ahy farther. These 
directions would not apply when the decision 
of the Modnslff was that the valuation 
took the case beyond hié jurisdiction. If 
this is the correct interpretation td be put 
upon this law, it will dO away with thé 
forced conatraction put upon this portion of 


" the-law id the decision in the 18th Weekly 


Ráporter, page 415, cis; that by 1t Sections 
81 and 86 of the FProoédüre Code are 
vittually tepealéd, though thére is no Te- 
pelllng. en&etrhent to that effect. And 
there will be an end also of the other 
diffetiity which mast follow if the former 
view of the law is correct, vis., that when 
the Moonriff and Subordinate Judge take 
different views of the valuation of a sult, ax 
in'this cse, the decislon of each as to the 
Institutíonof the suit in bis Court is final, 
ah thé plaihtiff Has no remedy. 


We uve asked to refer the question to a 
Foll' Bench} sid we think: that thid i» the 


prope’ soured t» 20d ps 
The judgment of tho Full Benph wits diit- 
sered ap follows by ° >, 


NerWaus; € J.—Iw thia cás Woodoy 


' éimhd Dott! the plaiitiff, brought e suit In 


* thé -DoGrt. df the Moohsiff of Lüshkerporé 
MI odios Mp NS IP ORE ee NK 
* ji W. R4 p. $51, 
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in the dietriét of Sylhet fop kome lands, 


—— ol 


dhidration: we are indlined to doubt the |ivaluing his rights yf rupees 52-1-4 plea; 
scorrafintees' of tlejudgment we then arrivéd | A prelimiddty objection whe’ rdlsad by ` 
thë Collector of Sylhet on thd pg of 
IGovernment, the defendallt in thé suityto 
the effect that the Moohsiff had no jurisdio- 


‘tion, thb property having beén undeF: valued; 


The Moonsiff madè a local enquiry and 
finding the yalhe of the property in suit to 
be Tupeee 2,250, which was beyond his 
jurisdivtioh} returned the plaint tot thd 
plaintiff in order that it might be filed ih 
thd Subordinate Judge's' O8urt of a stamp 
for rupeba 2250. i 


The pluintiff appealed to the Subozdinate 


Judge against the order of the Moonsiff | 


rejedting théeplint da thé groühd th&t the 
Valüe of the ofaim; thé Wübjeoi-iattkr of 
thè stit wis beyond his jürisüiouo ander 
dis grovibiods of thd a6lh Seeüou of ikë 
Gode of Civil Procedure, Act VIII of 1859. 
The Subordinate J ddge entertained the ap- 
peal dhd tried tha quelktlon of the valuation 
of the property. Ho foudd that the valüó 
of the claim was fupees 600; dnd ac: 
cordingly réversed the otder of the Moodsilf 
Wich rejoétéd Vie plain Hb direoted thie 
Moons to receive tha pleint tipot,a 
yoluation of topSed 800 aud to wy thd eas 
apon the merita. Ma 
From (hat dedisfon a special appeal wá 
presented tö this Gourt;and the ebjection taken 
wae that ne appeal lay from the decision’ of 
the’ Moonshf s» to the markét value of the 
Property in suit. The &ppellsnt relléd on'& 
hote to No. 11 of Schedule B, Act XXVI of 
1867; which provides that “ in order tb a 
“ dertálh tle market value or annual net pro- 


‘fits of any such prbperty as is' described — 


“in noto ʻA’ and in note 'B,' the Court may; 
“either of, tá own motion or og the appllca-* 
' (on of any party to the soft, issue & oom- 
“issiow “to amy proper person, direétihg 
5 € ° 


a ha 
? - a 
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“him‘to make each local er other iaveetign- 
“tion as may fe n and to report 
* tháreon te the Court, and:the decision of 


“ihe Court as to the market value or annual 
i Ret profits shail be final” 


The case came before s Division Bench 
of this Court, Justices Elphinstone Jackson 
and Qnoocool Chunder Mookerjee, who find- 
ing that there had been two decistons to the 
effect that in pooh cases no appeal lies from 
the “determination of the first Court as to 
the value,—one of them being reported in 
Volame XIII, Weekly Reporter, page 415, 
and the other in the 6th Bengal Law Re- 
porte, .page 12 of the Append!x,*—referred 
this case for the opinion of a Fall Benoh. 


We are of opinion that whenever a plaint 
is rejected under the provisions” of Beotlon 
80 of Act VIII of 1859,0n the ground that 
the amount or estimated value of the olaim, 
as stated by the plaintiff, is beyond the 
jurisdiction of the Court, an appeal is given 
by Section 86 from thg order rejecting the 
plaint. We think it clear that the pro- 
visions in the note to the Stamp Act XX VI 
of 1867, which was passed for a totally 
different purpose, namely, to’ prevent appeals 
upon questions of ‘stamp duty where the sole 
question is as to the amount of stamp to be 
impressed on the plaint, cannot have the 
effect of repealing by implication the pro- 
visions of the Code of Civil Procedure, 
which in clear and distinct terms give. a 
right of appeal where a plaint is rejected 
upon the ground that it is under-valued, We 
think it clear that whenever, for the purpose 
of determining the question whether or not 
ihe lower Court was right in rejecting the 
plaint upon the ground that it had no juris- 
diction t entertain *the “wait, it becomes 
necessary to try what is really and truly the 
*value of tha property in snit, eġbe Court 


which has to determine the appeal upon the 
ei ie wale 


è. | 4) t 
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question of jurisdiction has incigentally, 
power to determine*ail those questions of fact . 
which are necessary to enable it to (ck vo ate” 
a satisfactory determinatiqn on the quegtion. 
of jurisdiction. We think, therefore that. 
there is no doubt that an appeal to the 
Subordinate Judge lay in the present case, 
and for the purpose of determining that. 
appeal the Subordinate Judge had the power 
to enquire into and determine the question - 
of the value of the property in suit. Were: 
it otherwise, the greatest possible incohveni- 
ence would result. If a plaint had been: ^ 
presented to the Moonsiff, and the Moonsiff: . 
had tried the question as to the valae of the 
property and had decided that he-had no:* 
jurisdiction, he would, of course, dismiss the 
sult. Suppose then the plaintiff, being tun- 
able to appeal, to have presented his plaint: 
to the Court of the Subordinate Judge, and: 
the.defendant had there objected that tha. 
valuation was, not such as to give'to'the ^ 
Subordinate Judge jurisdiction; It is easy >: 
to imagine cases in which that course would: ^ 
be open toa defendant notwithstanding an. 
objéction made by him to the valuation in. 
the lower Court. If the objeotion on "the < 
part of the special appellant.is well founded : 
it-would become the duty of the. Subordinate:> 
Judge to take up and try the question™ 
of valuation and his deoision also would! 
be final, and therefore there would-be ‘a ^ 
final decision that the suit could ‘not‘be. 
maintained in the Moonsiff’s Court. att! 
also a deoision equally final -that the shit: 
could not be maintained in the. Suborüi- 
nate Judge's Court, which . would lead to: 
a practical absurdity and the*greatest incon- . 
veniense, , | e. 


e The result of ‘this decision. -is that then, 
appeal will be dismissed with. costs. ; The 
teapondent will be allowed full costs bot ` 
in this Court and: before. the’ Divislon * 
Bench. i 


PES 
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Pd x a 
. 
-— e * 


` a Full Bench. 
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The 8th June 1871. 
v : , 
2 Present : 
© e e 


The Hén’ble J. P. Norman, Offciating C hief 
Justice, and the Hon’ble F. B. Kemp, 
L. 8. Jackson, A. G. Macpherson and 
Dwairkanath Mitter, Jadges. 


 Zriahomedan Law—Pre-emption— 
Talub-i-ishaad. 


. * Cūs No. 174 of 1870. 


Regular Appeal from a decision passed by 
the Judge of Patna, dated the 1st June 
1870. . P 


Mussamut Jumeelun and another (two of 
the Defendants) Appellants, 


versus 


Luteef Hossein (Plaintiff) and another De- 
fondant) Respondents. 


Afr. R. E. Twidale for Appellants, 


Mr, C. Gregory for Respondents. 


e : 
It is not a binding rule of law that the 

if made within a day after the t of íntelligenoe 

the purchase, necessarily 1s ın time for the preservation 

of the right of pre-emption: tho due and sufficient 


obeervanoe of that f ty, as to time, is a question 
by the Oourt which has to 


This case was referred to the Full Bench 
by L. S. Jackson aud A. G. Macpherson, 
J J., with the following remarks :— 


Jackson, J.—Wn nre not inclined to think 
there is much force in the remaining objeo- 
tions urged by Mr. Twidale, or that on this 
part of the case we ought to disturb the 
judgment of the Court below ; but the first 
matter which was argued, namely, the ques- 
tion on which the Judge, althongh inolined 
toecome to a different conclusion, congidered 
himself bound by the decision of the High 

urt referred to ® the VI Weekly Repert- 
dr, page 78,8 a point of considerable irf- 


, portance in regard to this class of cases, 


ond is a point on which we should hardly 
feel ourselves at liberty to decide in the 
songe'in which we are at present iuoliued to 
deside it, without referring the question to 
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It appears to us that thé Division Benoh 
of this Court in 1886 could hardly hnvein- 
tended to hold that as a mntter Sf law a per- 
son claiming a right of pre-emption must be 
held to be in good time if hee complete®*t! 
formality of twlub-i-ishaad within one ady 
after he heard of the purchase to which he 
objects, but that the Court which Mas to 
deal with the fncte must be at liberty in each 
case to determine whether the skaffes has 
complied with the dictates of Mahomedan 
Law iu carrying out the (ulub-i-ishaad with 
proper diligence and promptitede. Buf as 
the case In question is certainly capable of" 
bearing that construction, and as it is based 
on a ruling of the late Sudder Court passed 
in 1857, to be found in the first Volume of 
the Reports of that year, page 464,''it ap- 

to us advisable to refer this quésiion 
to the Full Beneb. The question is ,whe- 
ther it is a binding rule of law. that the 
iulub-i-ishaad, if made within a duy after 
the receipt of intelligence of the purchase, 
necessarily is in time for the preservatidh of 
the right of pre-emption,—or whether the 
due and sufficient observance of that for- 
mality, as to time, is not a question to he 
decided in each conse by the Court which 
has to deal with the ínots Fhe case will 
therefore be referred for a deocibion on this 
point to a Fall Bench” 


The judgment: of the Full Bench was 
delivered by 


Norman, C. J. (the other Judges- con- 
eurring.)— This case has been submitted to a 
Full Bench in consequence of two decisions— 
one reported iu Volume VI of the Weeksy 
Reporter, page 178, and the other in ehe 
Sudder Decisions for 1857, Volume I, page 
454 ; in both which cases it was held (liat a 
delay of one day in making the twiub-i- 
ishaad when o Mahomedan is making a 
claim for pre-emption 1s not such a delay as 
to interfere with or prejadive the plaintiff's 
right to pre-emption under the Mahomedanu 
Law. 


Mr. Justice L. Jackson and Mr. Justice 
Macpherson have referred the following 
question to this Court :— 


* Whether it ia a binding *rule of daw 
** that the tulub-i-ishagd, if made, within a 
“day after the receipt of intelligence of 
“ the purchase, necessarily is in time for the 
‘© preservation of the right of pre-emption,— , 
“or whetber the due and suffitient observ- . 
“ance of that formality, as to time, 18 nota 
i questiou*to be decided in each case by, the 
* Court whjab hag to deal vith the facte.” . 

e ° 0 
e 


. 
e" 


e 


$ 
14. MED FEN Bench 


Now we may ‘oUserve at in the osse in 
the.Sudder Reports of 8857, Mr. Trevor 
and Mr. Money—who were the Judges 
forming the majority of the Court —admitted 
that"fhe futwae of the Caszee-ool-Coxat on 
which they acted was not in accordance 
with the rule laid down by Sir William 
Maentghten. That rule, which as we think 
is correctly stated, is as follows :—“' It is 
*! neces that the person claiming the 
f Hight of pra etapion should declare his 
“ intention of becoming the purchaser imme- 
*' difitely on @earing of the anle’ (which we 
Thay observe is the tuIub-i-moasibat) “ and 
"* that he should, wath the least practicable 
** delay, mako affirmation by witness of such 
“ his intention either in the presence of the 
“ seller or of the purchaser, or on the pre- 
44 mises.” 


The rule, then, stated by Sir William Mac- 
naghten is that the tw/ub-i-ishaad should be 
made with the least practicable delay. Now, 
on referring to the authorities en Mahome- 
dan Law whio have been brought before 
the Cotrt by Mr. Twiddle, it is clear that 
the rule is one fairly deducible from those 
authorities, 


The first to which we may refer is Bail- 
lie’s Digest of Mahomedan Law. At page 
488 he saya— The meking of this demand 
“ (of pre-emption) is measured by the ability 
" to do so. And when one is able to make 
** the demand in the presence either of the 
*' purehaser or the seller (though only by 
“letter or a messenger) and fails to do so, 
“ the right of pre-emption is annulled, to 
“prevent injury to the purchaser. If he 
“ (chat is the claimant) leave the nearest to 
“ ge to one more remote, all being in the 
“ sahe city, the right is not annulled on a 
‘“ favorable construotion ; otherwise, if the 
“ more remote be in another city or in one 
'" of the vilages belonging to the same 
« city.” . , 

It is plain, therefore, that if the pre- 
emptor, instead of going to the persons 
who reside nearest to him, goes either to the 
seller or 'purchaser wlio lives in another city 
ata distance, without taking oare to give 
prompt notice to one that is nearest, he loses 
hfs right. 


There is also a passage cited by Mr. 


Twidale from the Inayah, a commentary on | 


ethe Hedaya, which is thus spoken of by 
Mr. Morley’ in his Digest of Indian cases. 
He says that it was written by Shaikh 
Akrmal-od-din Mahomed Ben Mabtaud, who 
djed in the Hijree year $86, «4. D. 1884, 
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and adds “ the Inayah is much esteemed for 
its studious analysis and interpretation of e 
the text." In that book, Volume IVa page’ 
261, commenting eon the Inst line of the 

let paragraph, page 578 of the Hedaya, 

where the author of the Hedaya, is “speak- 

ing of the delay of the litigation, the Com- 

mentator says :—'' Nehaya says from Zukh- 

'* eera that when the Shuffee is absent and 

‘“ afterwards was informed of the sale, then 

'" be should make moasibat, and after that 

‘““ he should get” (that is, be allowed) *' so 

“ much time as will enable him to go to the 

‘purchaser or seller of the propemy for 

“ ieband ; but if this time has e&pired, and 

“he did not himself go, or send some one, 

“ then the shuffa is invalid." 


Mr. Samuells, the Judge who was in the 
minority when the case was before the Sud- 
der Court, puta the rule, as it appears to us, 
upon the true giound. He says :— The 
“fatwa of the Law Officer is quite irre- 
‘concileable with the principles stated by 
** Macnaghten, and no authority is given for 
* the doctrine which it enunciates on the’ 
“ subject of the talab-i-ishaad. It is the 
“ opinion of the Law Officer apparently that 
“ tulub-i-isband may take place at any 
“time subsequent to the tulub-i-moasibat 
“within the period of limitation. Were 
this the law of pre-emption, no purchaser 
“of property from a Mahomedan weuld be 
* safe ; for tulub-i-monsilat may be, and 
** constantly is, & private act which the pur- 
** chaser ogninst whom the right is claimed 
“ has no power of questioning or refuting, 
* and the tulab-i-ishaad is the only publie 
'* not connected with the claim to pre-emp- 
“ ilon of which the purchaser has neces- 
“ sarily any cognizanc®. It appears to me 
'* clear from the text-books that the tulub- 
" j-ishand is the publie offirmation of the 
“ tulub-i-moasibat, and that it must take 
' place as soon after the shuffee has heard 
“of the sale and pronounced the tulub-i- 
" moasibat as he onn procure witnesses and 
“ proceed to the premises, or to the presence 
“of the seller or purchaser., What may be 
'* the ‘least practicable delay’ in such oases is 
* matter of evidence. The Court must db- 
“ oide jn each case whether due diligence 
‘Has been used or not% B 


We are of opinion, then, that’ the first 
branch of the question put to this Fuj ' 
Bench fnust be answered in the negative, | 


‘and the second in the affirmative, `, 


The case will go back to the Division 
Count for Anal orders. ` Š k 


« es 
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461 ; Hempammal vs, Hanooman, 2 Madras 
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The 15th March 1871. 
Present: 


The Hon’ble J. P. Norman, Officiating 
Chief Justice, and the Hon’ble J. B. 
. Pheay, Judge. 


t jen 


Limitation— Promissory note— Bun- 
'day—Olause 9 Sootion 1 Act XIV 
“of 1859. 


On: Appeal from the judgmegt of the 
. Hon'ble G. C. Paul, exercising the 
_ Ordinary Original Civil Jurisdiction of 
the High Court. 

Tara Chand Ghose (Defendant) Appellant, 


versus 


Moonshee Abdool Ali (Plaintiff) Aespba- 
; dent. ' 


The Advocate General and Lowe for the 
Appellant. 


yds for the Respondent. 


The®day on which a promis note ble on 
demand is made should be aele In computing the 
period af limitation. ; 


plaint fails Sunday the 
on a can 
on the following day ? i ' 


In this case, the plaintiff sued on a pro- 
missory note, payable on demand, dated 
the "14th November 1867.' He filed his 
plaint on the 14th November 1870, the day 
on which the High Oourt re-opened after 
the Dusserah vacation, At the hearing 
before Paul, J.? Lowe for the defendant 
contended that the note being one which 
was payable on demand, the date of thé note 
should be included im computing the period of 


Timitation, and,that thë sult was barred under 


the Syatdte of Limitations, The learned 


' Counsel cited Rajkisto Roy vs. DinoUundoo 
Surntah, 8 W. R., 8. O. Ot. ReferenBes, 5 ; 


Norjaa and Ellam, 2 Meeson and Welsby, 


e 
e c 


€ c» 


H. C. Reports, 468 ; Christie and Fonsiak, 
] Selwyn'a Nisi Prius, 872, 11th Edition ; 
Rex. vs. Adderley, 2 Douglas, 468 ; 1 
Jarman on Wills; 89, 8rd Edition ; Lester 
vs. Garland, 15 Vesey, 257 ; Bellairs and 
Hester, 1 Lord Raymond’s Reports, 280 ; 
and Anonymous, I idem, 480 ; Grant.apd * 
Grant, 4 Younge and Collyer, 256; 2 
Stephen’s Commentaries, 280 ; Anouymous 
1 Salkeld, 44. 


As the defendant called no evidence, 
Hyde for the plaintiff was not permitted to 
addreas the Court, but referred the Court to 
the following cases, on which Lowe com- 
meuted in reply. 


Ew parte Krishna Padhy 6 Bombay 
H. O. fioc 50 ; Eakshoman Sakheram 
os. Ranu Bin Sidoji, 6 idem, 61 ; Issacs os. 
The Royal Insurance Company, 5 L. R.,: 
Erch., 800 ; Ramonee Soonduree Dossia 
vs. Ponchanun Bose, 4 W. B., 106, Civil 
Rulings ; Radha Monge Ohowdhrain vs. 
Bungshee Mohun Doss, 4 W. R., 80, Act 
X Rulings ; In the matter of Palamyaudy 
Pillay, 4 Madras H. C. Reports, 830 ; and 
Mandy Chinna Oomarappa Betti os. Rama- 
sawmy Sotti, 4 idem, 409. 


The judgment of Paul, J., was in tha 


following terms :— á 


This is a suit on a promissory note dafed 
l4th November 1867, payable on demand. 
The plaint was flled on the 14th November 
1870. The defendant, who is not personally 
present, through his Counsel confands, firstly, 
that he never made the promissory note, 
and secondly that if he made it the action 
fonnded on it is barred by limitation. On 
the first issue, I have no difllonlty in finding 
on theevidence that defendant did make 
the promissory note. On the second issue 
Mr. Lowe has raised a point which ap 
to me to be of a very elementary character, 
vis., that in an ation ‘on a note payable on 
demand the cause of action arises when the 
note was made, I think the learned Counsel 


Sey ge ee * 
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Mr. Lowe Jas contended that the three 
years prescribed by aw for bringing an 
action from the time §the onuse of action 
arose, expired on the 13th November, and 
theg ee tiff was too late fh Abg his ‘plant 
n the 14th November. Tt is admitted that 
he 13th of November was a Sanday. I am 
of opinion on both points against Mr. 
Lowb's contention. I am ‘of ‘opinion that 
the 18th November was a dies mon, and 


“assuming that the plaintiffs three years 
` expired on that day the plaintiff was enti- 


tled to file his plaint on the next'day, vis., 


onthe 14¢h4November. On this poiat Arch- 


boM's. Practice has been referred to, and 
following that authority itis quite ‘clear 
that when a party has to perform án iot by 
& certain day and the last day falis on a 


. holiday and when the Court is shut, he is 


entitled to come to Court on the following 
day.» Against this position a decision of a 
Full Bench, reported in the 3rd Volame. of 
the Weekly Reporter, Small Cause Court Re- 
ferences, page & ts cited. That caso rules 


that under Act X TV of 1859 a suit is barred |}, 


by limitation where theaime for its lustitotion: 
expires on a holiday. ‘The dearned Ohief 
-Justice seemed to think that the period 
having been fixed by Statate the Court had no 
discretion to extend the time, With the 
greatest deference, [ think that I am not 
called on to extend the time, but merely to 
consider whether the praotice in this pia 
aod in Englaud in cases of this sort shoul 
be followed or not. 


In the 6th Bombay High Court Reports, 
e 60, I find it laid' down that when the 
lagt day for presenting an appeal falls apon a 
Sapday or cloge holiday, an additional day is 
to be alowéd for the presentation of the 
memorandum of appeal I think that the 
dame ‘principle must apply to'a paint, That 
case is a clear authority in support of the 
view ‘which I take, that supposing ‘the last 
day falls ‘on a holiday, a party i$ entitled to 
cume into Court the next day. 


With regard to the second branch of the 
proposition, I think ¢hat the plaintiff ds not 
barred by limitation, but that he was in time 
gh4he 14th *of November, The case iù the 
next page of the 6th. Volume of the Bombay 
High Court Reperts to which T have already 
referred is a ‘decision of Sir Richard Coush, 
who was 
thea the Cbfef Jastive ‘of Bombhy. It was 
there held that the dajòæ'on which a debs 
beeoubes payable is to bò exocludeth in atou- 
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lating the period of limitation. I think that 
is a correct view of the law and fotlows th& 
words of the Act, which are “ the period of, 
three years from the time when’ the debg 
became due, &o." Now it is admitted that 
‘the debt was d@#eon the 18th Novfmber 
and three years from that time is she 14th 
of November. It is said that the law ‘does 
not allow us to take notice of fractious of 
a day. Admitting that to be so, I am not 
bound to compute the time from any particular 
portion of the 18th November, the day on 
whith the debt beoame duo, sud thè plalntef 
was therefore well in time on the 14th 
November 1870. . 


Iam glad Iam able eo to construe the 
law in this case as 4o prevent what I muet 
‘consider a dishonest defence from succeeding. 
It is said that, because the law allows a de- 
fendant toesheltér hitmself ahder à plea ef 
limitation, therefore the defencé i, mot 
dishonest, ‘The law, ro doübt, allows a ‘de- 
fence of this kind to be set up with à tidw 
to prevent the agitation of stale demanda, 
ut there is nothing in the law whioh con- 
kravenes the principles of morality which 
are get at defianoe by an individual who 
taking ‘advantage of a ‘doubtful interval: 
224 hours, unblushingly, endeavonra to avoid 
‘thereby the payment of a just debt, 


For the reasons I have given, I deoree the 
amount sued for to the plaintiff with costs 


on scale No. 2. T 
o 


The Advocate General and Lowe &ppeared 
for the appellant, and tn addition to the cases 
relied on iù the first Court, cited Casils ahd 
Burditt, 8 Term Reports, 628 ; Webb and 
Fairnvaner, 8 Meeson and Walsby, 478 ; 
Fenton and Emblers, 3 Burrows, 1279. 


Hyde for the respondent was not called on. 
The Court delivered the following judg- 
monis :— ` 


Phear, J.——Thib gppéal turns upon% very 
small point. The questioh fdr úw to'déter- 
mine is shortly this, ^"hathely, what id the 
precige meaning ‘of thé words of Clwusg O 
of Seótion 1 Act XIV of 1859 “the period 
of.8 fears ‘froth the time when the deb 
Became dod.” Mt. Graham. ed’ that 
these words musthave regard at 1éast £5 the 
exact prinute when the prürissory ‘note pap- -` 
able ‘dh demand Was mado by the defendant, 
go that à portion of the ‘day upon whieh thé 
tote Was «ade tust be reckoned jn ghd 

. e . 
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“period of three years, I think that this is not 
so. I; sgems to me that the word '* time” as 
ethere,used is equivalent to '* date" or to 
ti day of date ;"* and it has been decided in 
very many cases that When the period is 
limited from the date or from the day of 
date.it does not commence to run until the 
dey has expired. I think therefore that in 
the present case, the period of limitation did 
not commence torun until midnight between 
the 14th and 15th-of November 1867. The 
suit was brought on the 14th November. 
1870, and was therefore brought on the last 
day ofthe period of thres years which com- 


menoed at midnight between the 14th and. 


l5th.of November 1867. In other words, 
ittwas brought within the period of three 
years prescribed by the Clause of the Limi-. 
tation Aot-to which I have refqrred. 

I think therefore that thé appeal should 
be dismissed with costs on scale No. 2. 

While I say on these grounds that the 
appeal should be dismissed, I desire to ab- 
stain from expressing my concurrenoe in the 
judgment of the learned Judge below so far 
as régarda the value of Sanday. in reckening 
the period of limitation. "m 

Normas, C. J.—Y gave judgment on a 
former occasion to the same effect in a case 
argued by Mr. Maorae before me, and I have 
not heard any thing to induce me to change 
my opinion. 
e 


The Sth June 1871. 
Present : 


The Hon'ble J. B. Phear and A. G. Mac- 
pherson, Judges. 


Hoondee—Bndorsement— Acceptance 
—Forgery. 


Appeal from the judgment of the Hon'ble 
G. C. Paul, exarcising the Ordinary 
Original Civil Jurisdiction of the High 
Court. 


Thakoor Diss (Plaintiff) Appellant, 
versus iz 
=e Futteh Mul (Defendant) Respondent, 


_ Marindin and Evans fe the Appqllant. 


"The Advocate General and Lowe for the 
Respondent, 


tiff was the 


‘In terms to the 


tile expediency, 
which would be served by 


e 
hoondee (after it had begn lost ér stoffn) by means of a 


ance, The question was whether the 
reason of Ser eu a fai eh pages 
atioa without notos of vendor's want of tig. ob-: 
tained a good title to the hoondee, motwi 

two forgeries. Hur that, in conmdering the right tef a 
hoondee, a ressonable construction must be 


soent to himself t~ 


the words of an endorsement or acceptance ] 
M non an other of the document; and When a 
Hin ta] Apta: owner of & hoondee payable 
shayoog or a respectable holder thereof, 
endorses itas sold or sent to À, he obviously means to 
pass the right of dealing with 
and that 


or by A’s authority. ° 5 
Se«mble.—There is no rule of Hindoo law, customary 


or which would have the effect of making the 
t- 


ind atiet bp ir y endorsed and i 
cola itae made payable to beara oe 
Tua plaintiff in this suit alleged that be- 
tween the lst and 10th of Magh 1929, Da- 
beeram Anfbechund of Blüownnee endersed 
to their firm for value a Vertain hoondes 


drawn at Bhowanee by Ohuttoorboo] Moor- ' 


leedhur in favor of the said Dabeeram Amee- 
ohund on the firm of Koonjaloll Byjeenauth 
of Burrabasar in Calcutta, for the sum of 
Sicca Ra. 2,800 and bearing date the Ist day 
of the dark side of the moon in Magh 
1926, and payable 61 days after date. "Tho 
plaintiff thus became the owner and pro- 
prietor of the hoondee and he endorsed the 
same for the purpose of realization only, 
and forwarded it to the banking firm of 
Ramloll Buddree Doss of Caloutta for re- 
alization, but it was lost or stolen betwefn 
Delhi and Calcutta, and never reached the 
hands of Remlol Buddree Doss, who t]lere- 
upon gave notice to the plaintiff of the loss, 
and on the 12th February 1870 had a letter 
sent through his attorney to  Koonjaloll 
Byjeenauth, in which notice Was also given 
to them of.the loss of the hoondee, and they 
were warned thet if they paid the amount 
of the same to any person exoept to Ram- 
loll Baddree Does they would be held 
liable for all losses and costs srising to 
them and all persons bond fide interested 
therein and that they woulde moreover be 
liable to pay the amount thereof over aga 


The plaintiff then stated that, on henring 


of the loss of the hoondee, he procured a- 


duplicate ef it from the drawqrs and eudor-* 
sers, and forwarded the duplicate alao to Ram. 
loll Buddree D&sa, who thereupon presented 
the samd for phyment to Koonjalol! Byjee- 
nauth, whe repifed that they had 
e © 
e 


mht to his vendor before aooept- - 
afrer aosep 
defendant.’ by | 


ng i 


à 


~ 


~ 


` 


ut upon '^ 


as much. , 


vul 
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EG FIER / hoondés in fa\or at Urjöon Dose ‘aout! at the: auspioigus- part. of, Caloutta" 
Husarepinu before ia foyer ot of the letter | whose saluations you, will, accept, further, , 
oË die 12th mm atid thg acdeptor's stated | we draw one hoondee on you for rupes 2,80()e 
that EARN |, Buddree Doss were well aware | in letters two thousand three huhdred, the 
uid and they added that the- hoondee.| half.of which beinf.eleyen hand;ed and Af, 


ud ih Mie ot of’ Soorujmull Sahoy- ‘the double of. which being the *whole 
malls. edd oec an amount,. was: deposited here. by, Dabgeram 


Ameeohund on. Tuesday; the frst day of 
Oa or of iie acceptors’ reply, Ram- 
làlt':Buddree Doss sent a letter through: his | the dark side in: money, payable. sixty-one 


61) days after date in current hoondee 10- 
thay to 'thefirm of Utjoon Dose Ha&aree- |! ( - 
AMET ie ot favor Koonjaloll Byjeénhuth Ta An En Mi lon has 
Bosco Vuémpsclvés: tb have accepted the Hoondoo ASTOR Ey Ie bum ein DOT 69 I8 08t. Bitor 
hoorfdee, enquiring whether they Kad pre: || ‘examining your books carefully accept this 
agutéed the samé for acĉóptnhoe, but Urjoon duplicate and pay: its value, in. cage, the 
hoondee .has been accepted. this duplicate 
; ; read it and tenr-it up. ‘We. have 
si “again a Tou DUEB RU oria written two sunnuds of which -we will give 
J : eredit for one only :.this duplicate is written 


them that Urjoon Doss. Hazareemull de- | 
. on the 10th day of the light side. of, the moon 
ni d that’ tHey'had presented the hoondee'| in Maugh, Sumbat 1926. 


for acBeptance to “tliam-and thd duplicate | i Ei e 
hoondsee’* was a, sécond time submitted to $ te Cok the M oa 
shsh fax’ Ay merit," Ramloll offering to grant | - “pF J 
theme no jndemuity-holdiog tbdfh harmless | . 

and indemnified Against any one who may g? . 

oumpul them: to 'pay.the money ovet again on | - - ee 

the original hooudéa, ` No‘answer was re- 741—To Sha Koobjalollj ee Byjéenanth, ' 
odived- to’ that: communication by :Ramloll 

Buddree Dòsarwho ` wete unable to obtain The defendant answered that on’ thé ered- 


uuy farther au rormasion? in. teer of the | fg bf thd 12th Maigh’ 1927—8th Qündar 
hbondeesi i < < - | 1870, &'broker named Ram Kisto came toh 


" dootee and asked Kaisree Chund; the manag- 
"The guuaug yd hg dit e hoot: Ing gohh&th tf thé: defend&ni's e ocoted, 

i ‘was, ai the lue date | thereof,- and Was | whether he would discount ‘tio several 
still at the tinie 8 the institution .of the | hoondees for sicot TUPE 2,800 each, “one 
d iú gae s of, tha delendünt's firm of | drawn upon and accepted by Koonjaloll 
all, fróim whom hà de- Byjeenauth (tha hoondee in dispute in this 

b He jj. [iur ee; but the defendant suit) and the other drawn upon aud acoepted 
js 6 refused to deliver it to the plainjiff by Nursing Doss Hur Doss, which were in 
so to disclose from, whom and low hé | the hands of Urjoon Doss; Hüxareemull who 

gof fh, or why hé' retained it, the plaintiff would receive the amount. -Kaisree Chand 
Qronght this suit praying -that the ,defend- agreed to make the discount, and the bargain 
E might be ordered to deliver up “to hith the {was then-sttock and the broker went away. 
hoondee er to pay the value thereof. Later in the same night, a person calling 

E himself Jannkee Persaud came to the de- 
Sennen fendant's cootes.and' represented to Kaisree 
Piet, a, Ye ty Wa wf hund thet he was a jemadar in the ser- 
ae vice of the cootee of Urjoon Doas Hazaree- 
3 | mall, and at the same time handed over 
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ie Bie | dies 8$ | to -him two -hoondees. Kaiaree Ohuhd in 

E33 Stamp | si | order ¿to ascertain the genuineness of theme 

x Pu . 12 annas., iss acceptances sent these hoondees to the 
t . ° BE | E: cootees' of, RKoonjalall Byje 

E j l DS 4° nath and Norain Doss Hur Dags, 311 

- Ai ict || of ‘wham inspected ‘their respeotive ‘hoon- 


t) 4 A : oe E | deea agd. Ackowledged their neceptayces. 
B De 3T Nursinghige. 8 ' Knieree Chund, upon being satisfied with, 
i^ ad. * | the trath of these acceptances paid: gu- 

-s Written - . by Ghuttoorbhooj" *Moorlee- pees 4,856-l to the person oalling himself 
dir of. bi io She een Byjee- | Jaunkoe Pergaud  deduéting te, lori" 
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* Tho? defendaht pfooeeded to atate that on | 


ót alent the 17th February 1870 it was re- 
xoftad An the Basar that these two hoondees 
ad G8én stolen on transit and that the firm 
Y. Ramlol! Buddred Does had given notices 
à the acceptors not to pay them on maturity. 
Káisree "Chünd on hearing this report sent 
Hië jemadat to the bootes of Urjoon Doss 
Hakk hull to ascertain what the facts 
wete. THe jemadar saw Mungul Chand, the 
hdad gofnasta of Urjoon Doss Hazareemull 
sod asked bim abdut these hoondees, where- 
ea lie hated tliat he knew nothing about 


‘vOd: the @lat Mareh ‘the hoondee drawn 
üpen.and accepted by the cootae of Koon- 
jall Byjoenath. became due, but was not 
MT Koonjaloll Brjeenath inasmuch as 

alleged that he had reoeived notice not 
to-pay the same. The plaintiffs attorney 
6aused ‘the same to be presented to the 
ddotes of. Koonjaloll Byjeénath and demand- 
ed payment thereof; when: their head gom- 
astaly Juggernath, declined to. pay the same 
stating as ù reason that this hoondee had been 
étofen, whereupon the same was protested 
for non-payment, — x 


; Qn-the 18th qf March last the hoondee 
awn nf and accepted by the oootee of 
arsing Doss Hur Doss became due and a 
fendaht agein through his attorney cause 

Td ae se nd to Nursing Doss 

Bor Doss and demanded payment thereof, but 

their head gomastah Jaitmull declined to 

pay the same, stating the same reasons as had 
been given by Koonjaloll Byjeenath, where- 
upon that hoondee was nlso protested for 


non-payment. 


' On the same day notice of dishonor was 
alsa givén to the oootee of Urjoon Doss 


Hoszareemull to which a similar reply was, 
| plaintifs firm were not in the habit of 
| doing business with Urjoon Doss Hazareemu]l 
^ ‘The defendant further stated that no no-, 


received as in the case of the first hoondee. 


fioe of the loss of the hoondee, the subject 
‘of this suit, was advertised in any of the 
newspapers of Caloutte or of the Upper Pro- 
zinces, and the defendant at the time he took 
the sama and until theime of the ramour 
. mentioned was wholly ign¥rant that „it had 
been, stolen on its transit. He cogtended 
ethat os the hoondee on the face of it appear- 
edepayable to the holder and not poene 
to any particular person or persons, ho was 
jua Mr 
s , 

















& 


ing it, and paying the amount td Urjoon Dosa 


reemull withog making any enquiry as 
to its previous endorRements. — * .,  - : 


The ju dgment of the lower Coyrt from whioh 
the appeal was laid was as follows ;— $.. 


Pawl, J.—1lx this case plaintiff eues de: 
fendant to recover back &' certain hoondee 
or its valüe, The hoondee is in the ordi- 
nary form drawn by certain persons: ou 
Koonjaloll Byjeenauth ard payable to si 
respectable holder thereof? This Hoondes 
seems to have beet purchased’ By tlie plains. 
tiffs firm with the intention of sénding it 
down to Calbutta from Delhi where they 
are carrying on business to the' firm: of 
Ramloll Buddree Does, their constituent 
in Caleutta, for realisation on' their, behalf) 
The plaintiff and his son have satisfaotorily 
proved that the hoondee was purchased by 
the plaintiff's firm and-that it was purchased 
with the intention of despatching if; and 
they kept s» memo. of sl ''the hoongees 
which were despatched. YOn ‘thé '$4th 
January they say they enclosed this hoonded 
in a letter and they believe it was despatch- 
ed on the'same day. “Thoreis no direst-evi- 
denoe to show thatthe letter contairing tha 
hoondee was actually despatéhed,-bui from 
all the circumstances gf the-case Pe 
believe the original intention of: despatehing 1 
was carried out.- The only’ two endorme tă 
on the hoondee at the time thé plaintiffsays it 
left his ‘hands were Aral tho -endorme dont 
of the purchase by the plaintiff, and secondly 
the ‘endorsement of’ the plaintiff himsalf:- with 
the- words added “ sent to Bháie Ramloil 
Buddree Doss for realization j" the plainsiff 
and his son both swear ‘that the nameé-of 
Ramloll Buddree Doss was on the hoohkdes 
when it was enclosed in the letter, that this 
is the identical hoondee which they purchased 
and that in- place of the wonds *RamloM 
Buddree Doss ” there is-now the name of’tha 
firm “ Urjoon Doss Hazareemull.”+ Now the 


and they could not have madethe endorse. 

mentin favor of Urjoon Doss Haszareemnl! ; 

consequently I connot but accept statement 

of the plaintiff and his aon that the endore. 

ment was to Ramlell Buddree Dos in the > 

first instance, and the words Urjoon Doss 

Hazareemull have bean substituted for Ram- - 

loll Buddres Doss by the latter name being d 

expunged and the former name being written 

in its place, On Yovking at the hoondee pari 

fully therb appears to be a rubbing out, hut : 

not an ordidary frasuro apd it is probab i 
V ae $ T 


3» 
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somé chemical process used to effect that. 
Bag the change of A indionted on'the 
back of the hoondee though manifest toa 
scrutinising eye during the day is not palpa- 
RD Bo; and weuld not be noticed’ when tha 

ndeg is'seen at'nigbt. "That being so, it 
is obvious. that at night when shroffs or 
native bankers invariably transect their hoon- 
dee business, with the aid of very common 
and not over bright lights, the altered appear- 
anoe of the endorsement would not manifest 
itself or be detected and more especially 
„byn old man such as the defendant's go- 
mestah Keisree Ohund is. Therefore on this 
part of the case, wholly believing the plaintiff 
that the alteration was made, I consider 
that the alteration is one that the defendant 
could not and would not find out. Kaisree 
Chund however says that he did not examine 
the hoondee carefully and that he only look- 
ed at*and trusted the endorsement (so to 
speak) on the face of the hoondee. His 
doing so cannot ,form matter" gf complaint 
beskuse the ptanoo Was in favor of a 
respectable firm by anether respectable firm 
to whom Kaisree Chund sent’ to enquire if 
their acceptance was genuine, and on being 
satisfied on that point, he had every reason 
to believe that the previous endorsements 
were trué. I cannot believe that he would 
have paid a large sum on a hoondee the 
genuineness of which he had the slightest 
reason to doubt. The payment of a large 
sum of money on the hoondee isa cogent 
reason for believing the bona fides of the 
' transaction on the part ‘of the defendant in 
fhe absence of any thing to the contrary. I 
ay) satisfied that full value was given by. the 
defendant for the hoondee and there is no 
shatiow of suspicion that there was any im- 
proper dealing with the hoondee by the 
defendant at the time of the payment under 
discount and transfer to him. I therefore hold 
thet the defendant is a bond fide holder for 
value and without notice. : 


' Then that being so, has the plaintiff shown 
‘any thing which entitles him to recover this 
hoondee from the defendant? Now the plain- 
tiff's contention is composed of various branoh- 
pe which I proceed to consider. The plaintiff 
contends that any body taking the hoondee 
must 
hoondee itself Ido not think that is so 
exactly. I think it is the acceptor who has 
to pay to sw respectable holder.* But how: 
ever that may be, sssumjug thatthe term 
reapectable holder is applicable, to " every 
jransferer and transfereg, and that every 
{rangferee must soquirehis tile from a ro- 
Lodi otal : 

e è 
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spectable holder,,I do not think thero. is _- 
6 terms e 


take it according t$ the import of the’ 


any thing in this case to show that 
of the hoondee have been departed fom by 
the value of the hoondea being paid the 
defendant to a person not answering 
soription of skajoog or respectable hofer. On 
this head it is only necessary to state very 
shortly what the Witnesses say. It may be 


taken on the evidence of the two last wit ` 


nesses Hurgobind and Chundeemull called 
on behalf of the defence that Jaunkee 
Persaud was not seen by them before the 


occasion on which he came with the hoondee ; ` 


but I do not think the evidence of Kasisree 
Chuhd on this point is false. Kfisree Chund’ 
says that he knew the firm of Urjoon 
Doss Hasereemull and that he knew that 


Jaunkee Persaud was their jemadar and had 


seen him hgfore at the cootee of defendant 
of which he was the prinolpal gomastab. 
He was pressed very hard to swear whether 


there was any entry in any of his books of ` 


a previous payment to Jauunkee Persaud, but 


‘he said that he had brought only the books 
for one year to Oourt and that he would `, 


not swear that there were entries in the 
books which were not in Court, as he oould 


not remember, bat he did &wear that he. 


knew Jaunkee Persaufl and hed seen him 
before at his the defendant's, cootee. It 
may be that the defendant's frm had no 
business with Urjoon Doss. Hagareemall 


and yet Jaunkee Persaud may have gone to ^ 
the defendant's cootee with a friendly j&ma- : 


dar or done buginees for a friend of his and 
therefore itis not impossible that he was 
there before, and that Kaisree Chund saw 
him. J am not prepared to disbelieve the 
evidence of Kaisree Chund (who gave his 
evidence very fairly, and did not press the 
matter too far) that he did know Jaunkes 
Persaud, and I om disposed to believe that 
be did know Jounkee Persaud and that he 
knew him to be the jemadar of Urjoon 
Doss Hasareemull, : 


However I think this point fromatertal 
in the present case. There is no doubt 
that a hoondee ‘of this deacription passes 


from one holder to another according to.' 


the pfrport on the face of the hoondee ; and 
therefare every person who has possession of 
a hoondee is at law 
to ask for paygfont of it, provided he 


answefs the description of shajoog. Jatnkee : 
Persad did not ask for payment of: this - 


hoondee to him as Jaunkee Persaud but’ 
on behalf of end as representing Urfton 


Dqes Hazareemull whose name ‘appeared. 


on the hoondee itself, Coupé the fact 


e j wy 


grimé facie entitle 


ote Val, ex vt: ON 
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` that Tak Porsaud EEEE himself | entitled to deal with a lroondee under o 
; as the jemadar of Urjoon Doss Hasaree- | circumstances, and in doing go heonly follows 
‘mall with the fact that theehoondee bore the | the ordinary coarse of business. If the 
dorsement of the persons in whose favor | above view is not dbrrect, then I, consider 
ee ‘accepted, namely, the endorsement of | that when the endorsement of a transferer 
, Urjoos Doss Hasareemull, gnd it being clear | (although an endorsement on sucha hooggee 
* that the - -last mentioned ‘endorsement has | is not necessary) is genuine, thet fact supplieg 
‘nothing suspicious about it, I say that the | the necessary enquiry ; for’ it indioatea that 
. defendant's gomastah Kaisroo Chund had the holder on whose behalf the hoondee is 
every reason’ to believe that Jaunkee Per- | accepted by putting -his endorsement and 
 saud reprbsented his principals Urjoon Doss | placing it in the hands of a jemadar, desires 
` Hoxareemall who were undoubtedly shajoog. | to put the hoondee in circulation and’ to 
, 'À contrary inference would give rise to the | transfer it for value ; and if this indication is 
` greatest, confusion ‘as every time a hoondee | the oleaf inference from these circumstan 
' was ‘presented by a jemadar (it being the | Dam at a loss to make out what HET 
, invariable usage to present hoondees for| & person discounting such a ‘hoondee ' 
soceptance, ‘payment, or otherwise by jema- bound to: make. An enquiry under s 
daré) the persoh to whom a hoondee is pre- | circomatances assumed most  neoessarily 
_ mented would havo to sergtinize the appear- | result in the game information being obtained 
'apbe* of the jemadar and seo if he was |as the facts of a genuine endorsement and 
nteel Jookin ` or not, aid if not, he would|the handing over the hoondee ‘to A 
y foroed to'm e enquiries. I think, for the jemadar for payment or discount would 
- purposés, of. business, it is only. àeceasary to | clearly indicate.’ In this view of. the 
"suo whether the representations ‘made by a | the dilemma sngeosted by Mr. Marindin 
person in possession of “a hoohdée, such as | obviously av If the present endorse- 
men would ordinarily believe, and if so the | ment of Urjoon Doss Hasareegnull is genuine, 
i. “only” essential ‘enquiry Is as regards the| that clroumstance places, the title of 
_-apdeptance which was aothally made in &his defendant to the hoondee beyond all doubt. 
4ü fun anti was found satisfactory. | The question which I have next to consider 
' I$ appears tome. thet, if the hoondee had | is whether the endorsement of Urjoon “Doss 
e bonn. presented: without any endorsement, it | Hazareemull is genuino.: ‘As I “have: ‘often 
-' mightshave been necessary-to- enquire. whe- | said before, the presumption ‘even ‘in’ this 
ther the person in possession was'a ind. ; | country must be against ír&ud,'and the 
but being presented by a man of the class of | smallest particle of reliable’ evidence , whioh - 
' persons ordinarily entrusted with hoondees | favora innocence and rebuts fraud if there 
''and bearing on the face of it an endorsement | is nothing to controvert it, should be | care- 
' -which ' appeared genuine, I do not consider | fully considered by & Court of Justice. ; l 
ány further enqgiry or 'precaution was 
necessary as regards the holder then desirous First then as to the divest evidence fe 
-of parting witlrit,' The defendant's gomastah | the endorsement, The direct evidenoa is 
' honestly believed the statement of Jaunkee the evidence of three persons : the Bank of 
‘Persand and he found that statement con- | Bengal Moonshee, Sreeloll, and Gonesh Doss. 
firmed by an endorsement which he could The two last named I have no hesitation in 
-:mót have any reason whatever to suspect. | Characterising as disreputable persons. and 
Mr. Marindin however’ endeavours to put I disbelieve their statements. I allude to 
'the'ease in the form of a dilemma; he says| Gonesh Doss and Sreeloll. The former 
`  thátif the hoondee passed by endorsement | evidently eame to depose to the endorse- 
an’ enquiry need not be made, but the endorse- | Ment on the hoondee not being the signature 
ment must be proved to be genuine, but if an | of Mungul Chund, the gomastah in Oaloutta 
endorsement was not necessary an enquiry | Of Urjoon Doss Hasareemull, In answers 
' > was necessary. Ido not think that is a porrect to the question whether the signature of 
eee T think that a person is reliev- | the firm of Urjoon Doss Hafareemull' 
PA OM enquiring S he honestly *»elieves | the endorsement of the hoondee wap genuine ® 
Sai on"®he.hoondee is the gf-|ornot; he at orice said that it was not the 
da. endorsement of a s48yoog, becauso then writing of Mungul Ohund. He denied before — 
‘He believes that the same shajoog by putting | me that he fad the smallest notion of what . 
B ‘his éndorsement and placing the hoondee in he was ed to depose to in Court, but it . 
the bands of a jemadar is desirous of parting’ appeared afterwaeds from his answer -to ques- 
‘the -hoondee, and consequently. m tions suggested, by Mr. Evans and.put by 
^ e e * 


e . ` ! 
~ oe 
a 
> * LÀ 
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éba'Court that a few*days before he had been 
shove this identjeal ipei and had been 


evidence to be tainted - with . fnlsehopd,, ig 
many respects. .Itis a matter fop' remark, 
having regard o the-extenaive, businogy 
carried on by Urjoon Doss ;Hagareemull 
that two such men as the two ast. witnessdy 
should be  produoed, jo speak .to,. their 
ordinary signature and that . enquiries shou]d 
not have been made in, the basar to findiouj 
respectable men who, oould speak to tha 
signature of Urjoon Doss Hasargeniall, ang 
such men should not be tendered-as.mitnesses, 
Knowing, as I do, the acutenesg’ and ability 
which Mr. Paliologus, the attorney for -the 
plaintiff, brings to bear in the management pn 
conduct of his cases, can I beliewg.that th 
enquiry in the. basar was-not made P: 4 ahonld 
be very loath to believe.that, end addupe from 
the fact that no more regpeotable witnesses 
than these two men were called,’ thet no guoh 
witnesses could he forthcoming. “If she-fags 
of the, signature being a forgery; was gaclear 
os Sreeloll says it was, it wonld, have-heen 
most easy £o. prove it by battnneyide 198 
The forgery-of the sjguatare pf Urjoo 
Hazareemul was'opened by the.Conngel.for 
the plaintiff as, a very strong; point in «the 
plaintiffs case, Proper aad trastworthy,ayir 
denge wap naturallyarpsotehangd shenld-garr ` 
tainly have been, yaddgced in anppppa of. jt 
There is an utter absence of satisfactory evi- 
enoe on thé poibt; andthe resalti drat- É do 
not ‘think «here "has Been! en y'fríüd- à5 fatah 
the signature-of'Urjoon Doss"Haz&réernirii iia 
conoerned. oot od 1o ae el eL CO spe) Ged 





















djüestibned as to the signature on it of the 
néha of, Urjoon Dos Hazareemull. He 
wag thus oledr]y guilty of deliberate false- 
n¢qd.-ih the, course of his examination in 
2qui& Apart from that, his means of 
exiis were-obviously worth nothing. 
J'upsher.he says he sat in one carner of 
the Yoop and Mungul Chund sat in another 
nognog of. the sume room, and at best he 
«ame jinto existence so far as this case is 
gancerned after the goolmal or confusion 
` hod: taken place, and Mangul Ohuad had lost 
a bi&ogituatióh.as gomastah of Urjoon Doss 
HH Asargemull and ata time when ‘Mangal 
(Ohund’-had no: power to sign the name of 
that frm. ‘ Í ; 


jira en Sreplol} was very 
ingniar in hig, depmeanonr aud pondùct in 
fne i: pae-| x. : Hs began several of hig 
Were dh athe pirived in Oeloytta 
giaed)shafirm, eleven. months ago, end 
then went on giving, hig ans Wg to Tep 
MİY.. BPooRgected -with the time of hip 
SA, How ho Calayéia. . He knew fall 
ell V fhe would be cross-examined and 
ré-6xamined anù was apparently anxious to 
ramamber ithe, thrégd df his: story, ‘and 
consequently ‘harped.~ constantly on tha sub- 
gest wf, his arrival in Caloutta eleven months 
Ago, and. this: id :tlTe. witness whom Mr. 
eMarindin ‘wants „me to believe, But to go 
dunther-into' his evidence, he ‘says that ho 
(eepivad letters from Mungul Ghund and 
Ahathe knows. Mungn! Chund'sdandwriting. 
Of qourse:it may~ba'that he received letters 
from Mungal Chand, though I do not think 
Yet thatis hkely. ven if 'he did treceive 
Jetters from Mangal Chand, - those letters 
Twoauld.not contain the signature by -Mungul 
Chund of the firm of Urjoon Doss Hazaree- 
mulk .L+hiok I may fairly dismiss from, 
my mind this part of this witness's sèvi- 
dence. . Then‘ wben. he came ‘down to: 
‘Calouttes, he says he saw Mungul Obund' 
-write the name of the firm of Urjoon Doss’ 
-Eazareemull,but.on further examination he. 
rpeiles from that statement and says he did: 
aot.aee -Mungal Chund write the nameof 
TUrjoon Doss :Hazareemull to hoondees, and 
ipat he was*merely winding up the business. 
cof the old firm, and ghat he himself signed 
all hoondees. His evidenoce:does nat prove 
t$ my. satisfaction that the signaturo of 
« :Erjoon Doss HuzareemaH was not the hand- 
. wnüng of Mungul Chand. , I consider the 
-evidence of.this witness s well as that of signnture but that he woold have donee san 
\Gronegh! Boes:unréliable, aid.Iibéljeve their !.referenoa t9 the book „of the Bank of :Bengal 
. P - : v s e : a 
e* e + ` P 2x A 


" Ka | ^^ d gren ul] Mnibu gbi 

With regard'to the. evidence, of Rumani- 
lall, the; Assistant Nagree Mpoonshae. of.the 
Bank of Bengal, who. was called: bhy, the 
plaintif and who a&ys that -in the pfurae of 
his employmept.he’ had frequently, sean the 
signature of Urjoon Doss Husereemull,. I do 
not think thatthe plaintiff oan complain if X 
accep} the testimony of this prisness,, . Fie 
le apparently and undonhtedly 9 mman. inf 
reapeotability, he clearly has some knowledge 
of what he deposes, he seems goute,, and ile 
says not once but repeatedly that the gifng- 
ture on £he.hoondee of Urjoon Doss Hazaree- - 
mull is the genuine signature of that firm and 
that he would act upon jt. Mr. Evans. wanted 
tO cross-examine this .wimess .as,;to, his 
knowledge of the signature byt Mr. Grahgm 
interposed, and I,-out of mercy gait were. to 
the hopeless and forlorn peaition in which the e 
&videnoe of this witfess . placed thon 
plaintiff's.case, agKed him, the qpeftipye:Mr. 
Evans’ desired 49 put ; ang JR ares i 
witnedh said that he would have . passotl 
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which contained the 
‘Hasarofmaull. his o 


Book, he beHeved athe 
inclined to believe that the si 


Urjoon Doss Hasareemull on the hoondee is 
the genuine signature of that firm. 


Next as to the indirect ‘evidence, it 


&ppears ta me probable that, whoever stple 
ie nte d, that |t wes stolen by some 
one is. I think, clear) before he altered it 
into the name of Urjoon Doss Hazaree- 
mall, could hardly have done it without the 
connivance of some one in the employment 
of Urjoon Doss Hnzareemull, otherwise itis 
difficult to make opt why the thief or his 
. accomplice should select that firm out of all 
the other native firms in Calcutta. It is 
probable therefore that some one in the firm 
of Urjoon Doss Haszareemull lent his aid to 
this. fraud. Now itis clear that af that time 
Mangal Ohund was the only gomastap of 
Urjoon Doss Hagareemull in Caloutta, 
and therefore it is probable that Mungal 
Chand was the individual who assisted in the 
fraud, Now that probability is slmost 
E into certainty by the evidenoe in the 

ease. ‘The note was enclosed in a letter 
and. probably despatched. qm tha 24th of 
Jantary. Fhe goolmal or confusion took 
place a few days: afterwards, Qn the 24th 
of February notice of the loss of the hoon- 
dee wes given by ihe plaintiffs consti- 
tuente ip Cajoutta to Noornjülol| By yjor 
pah, the acoaptora Abont this very t 
rjoon Dogs Hazareemal}’s: new gomastah 
resi comes down, to Caleutt to "plis the 
old firm into two firms and got rid of Mungul 
Ohund. Whether those two firms represent 
the,old firm or not it is immaterial to enquire, 
though on the evidence of Gonesh ‘Doss I 
pay take it that the pwo firms sre.only soin 
name, they really constitute one firm 
However that may be, the object of the 
severanoa.ia not disclosed to, the outer 
werld. Ib is not said that it was for the 
]mprovement or for the development or for 
tha convenienoe of hprinesa; bnt it no dodly 
was due to some intern rganization, and 
. whats more likely than that Internal disor- 


` 
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nature of Urjoon Dose 
oqurse he would have 

e done in the ordinary course of business. He 
” efarshgs. “added that, without looking at the 
ature being 
the. endorsement ‘om the*hoondee to be the 
genuife signature. of Urjoon Doss Hasaree- 
mull, The presumption must be against 
fraud, and: on the evidence of this man I am 
ature, of 


n9 





clear that the: geolmal occay aboof the 
samo time as the naw gomastah came, down, 
when it was deenged necessary to get rid of 
the man who must be preaumed tà.havq done 
some thing on other wnong and who was 
actually dismissed. The pla laintifa witt tidsses 
say Mungal Chund remained in Calcuth, 
three montha after the nem firme started — 
and: did some business. Bot that wes not 
the same business which he had done up to 
that- time ; and shortly after that he disap, 
peared, and the evidence. satisfies me he dis: 
appeared during the period whieh elapsed 
between the filing of tbe faint in¢the , 
suit in which the present defendant ag 
plaintiff apd the acceptors defendants, and 
the bringing of the suit which Fam now 
trying. This suit was flléd on the 2nd of 
June, and I believe the evidence of Kaisree 
Chund (though he does not appear quite cers 
tain of the date) that Mungul Ohund, went 
away shortly befote that. I am ?elined 
to believe that it "was ‘gal Ohund’s dig- 
appearance eith all the books of Urjoon 
Doss Hazareemull which mbokdened " the 
present plaintiff to come forward with his 
suit, If Mungul Chund then was implica 
ted,’ why should he not have put the signature 
to the hoondee ?  If'Mungul Ohund put this 
signature, the oria is the -genuind 
endorsement of gogg, reemull. 
Otherwise .I.must TN lat third pere 
sopa gat hold of the hoondee, and with no- 
thing to guide or gid them, changed the 
name af Ramiol Buoddree Does to that of 
goma other at rando Mungul Chun 
was, I have i iin doubt, Lah es 
in the changing of the names from Raudo 
Baddree Doss to Urjoon Doss Hazarepm 
Mungul Chund is not before me. now, end 
therefore my: present opinion will not Bind 
him ; bu£ the evidence direct and indirect 
in this case leads me to believe that it wap 
Mungul €hund who signed the,name of the 
firm whose head gomaatah he had: been, and 
that he lent himsélf to the alteration of 
names in this hoondee. Therefore, looking 
at the direct and indirect ewidenee, I feel 
myself justified in holding that the endorse- 
ment on the hoondee is the genuine endorse- 
ment of Urjoon Does Hazareemull 


There was a polnt'made by Mr. Marin 


which has raised the omiy, doubt I have had 
in this case ; it is as to whether ihis hoon- 


dde has a trust impreesed on its very face. — 





gwDizatiop was caused hy the endongement | The plaintifs constituent’s gopastah Mo- ° 

Mungul Chund on this very: hoondee of’; tee Ram, who GA ve his evidence in a very = 

tame of tho firm of which he had so. [sation manher, says that it is not the 
Jong been the principal gomastah. it.. is. | custom among ‘respectable bankeri to dis- k 


LON e e. `e 


i 
\ 
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, count hoondes, as discounéing would affect; February, on which day they gave'notice 
their credit in the markt. Bat the ques-| of loss to the acceptors. The. delaf in.the 
tione remains, what notiog was given in this | communication of the loss was most likely e 
'" oase? The hoondee must have been sent | caused by the plaintiff's own adn un and e 
for ope of two purposes, either to realize it | gives rise to a suspicion that they took. t 
pnt it to the credit of the person who |in matters connec with the loss off this 
seht it, or realize it and put it to credit of the | hoondee. If that be so, the plaintiff. Sannot 
person to whom it was sent. Having regard | complain very muoh if he suffers .from the 
tothe fact that Giles Doss Haxareemull| misconduct of his own servants, foo.. 
were respectable people, no enquiry was sug- Feti 
gested by euch a notice, and ther fore: EA I have treated this hoondee as one which 
admitting for the sake of argument thas the passed by delivery without endorsement. This 
hoondee passed by endorsement, I hold that | Vi€W 15 supported by an unreported decision 
.nofegal notfee was communicated by the of Sir Barnes Peacook in the case of] Goosaye 
endbrsement ** sent for realization Mull vs. Dhunsook Doss, to which I have béen 


referred.t The soundness of this decision 

Moreover Kaisree Chund says he received "s 
this hoondee at night, that he did not see à 
the endorsement which was written on the| f Published as follows in the Englishman of the 14th 





part rubbed out, and he merely looked to E SÉ d 
the fgpe of the hoondee, so in point of fact * The 15th May 1885, 5 
he badeno notice. As the hoondee passed by Pini 5 


delivery, the suggested notice is no notice at » 
MIL - 1a Raphael ejhó Bank ef England* ii| eee ME TT P Ne Giy Testion, nd 
waslaid down that, if the Jary find that a : Pos ; 
person acted fionestly, notwithstanding he HUDIQUK: Dose se. Gooraaye Mal, 

had the means of knowledge, that is sufflolent. ] THs was an sopas! from a decision of Mr. Justice 


" p . Horgan, who given a deoree in favor of the plaint- 
I believe that the defendants in this case Iffs to recover a hoondes or ita value, of waloh hondas 


did act honestly and paid full value for the | they, as endorsees, sued the defendants in trover.’ 


hoondee. The facts of the case were as follow :—The platntiffs 


Therefore, on tbesewhole case, I am of firm of "irs LUE greed ate ha 
opinion that the plaintiffis not the holder ieee Roghoonath Dose of Bombay on Luohmeechand 


of the hoondee in law, and that he is not | Eadhakussen of Omlcutta, sent it unendoragd by them 
entitled to recover it from the defendant, and | * letter addressed to their Calcutta firm, Dhunsook 


: Gopal. the 
that the defendant is the bond jide holder | hoondes reached Dhunsook Does Mudden Gopaul, but 
for value without notice of the hoondee and |fubeequenty the plaintiff's Jeypore firm reoetved an 


in fact the owner thereof. and giri Tapes s j a 


“Throughout my judgment I have treated sendea to Boorsrvan Chundervan of Patna, by as a 
ihe onse of the plaintiff that he loat the jt is stated to abeepersaud 
notS in transit from Delhi and Caloutta oan Trae ue dun moder Cab atyle h 
as free from doubt, but it cannot, I think, | Tarachand Gunsam Doss. The pleintiffs denied all 
bo said that this part of the plaintiffs | knowledge of the alleged endorsement by them to Boo- 
case has beap proved beyond all suspicion. brought the present action against the defendants to 
The letter containing the hoondee is said to | recover possession of the bil. 

have been posted in Delhi on the 24th! ‘The defendants stated that the hoondee in questio 
of january. That letter in ordinary course n e peyable to shang, or the repe table 
would reach Caloutta on the 27th. It was & person on 

would be answered no doubt at once, and Detesprmzd alaperaud to be discounted, that it 


the reply would reach Delhi by the be- jin favor of Dabsepersand and specially 
ginning of February. In fact, that no such ieri ies ead 1 0 D Soora 


gwer waf sont or received in this case Falkapersand. The defendants further stated that be- 
9. would at onoe result in, information being | fom disunting the hoondee, thay had sent to the offlos 
communicated to Ramloll Buddree Doss the | *, Be drewoes to enquire Eire e ui tei: 


/ 





told that it was so, favor of 
„== jatest on the 4th or Sth February ; but this Waa peat, der gave foll ` 
-> only to have received intelli- value for the hoondee. was no evidenoe ° 
„frm ee th t bout ti a that the defendants at the time of discounting the 
-* grance of e loes at or .about the J2th | note had any notice or knowledge that the endorsement, 
s of the plaintiffs firm was eee The forgery 
*. admitted, and tho man who had made it had been con- 
: TT * 17 C. B, 161. -. weed. -  -. fata : 
e P €. A . s ° d 
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OW ‘Appeals’ from ` 
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Es "s endai from Mr. Marindin, ad- 
mitted by‘him. 1 have merely considered 
uPneness of the endorsement of Urjoon 
arercemull as an element on the 
qubjett of enquiry whick is supposed to 

e made with reference toa shajoog. I do 
not consider the endorsement of the hoondee 
in question pecessary to pass the property 


ï > 1 








, Mr. Bell and Mr. Woodroffe for the Appellants. 


je to Dabeepersaud and Kalkapersar@. That note 
ould have been very oasily and very: negotiated 
in the market for full value. Therefore, there was no 


ila bre as e ate 
rimo on as was proved 
ar: ‘The learned Judge does not doubt 


that they were not bund Ade ho or that 
s af (ho D The part 
or t seems to implr, but I not seem 


the em an Xo 

than the full value, the en that they 
had 8 per cent. discount and nine pie, about 
Ra, 67 or 70 profit. 


~ In ‘another part of his Oean arna T 

fáys:—“ The oase seems to me that at the time when 
pondee reached the defendants, the instrument did 
not pas by delivery from hand to hand as bank-notes, 
t 


(were the holders and had paid money for it, fail 
quire any property." The learned Judge seams to have 
thought that they arereshe holders of thé note, and had 
Gi eligi cod but that they were not 
appears to me that, when they 

pei the severe wero Node eo alan ak 
ora is nothing ie the dence to induce me to think 
that are not holders for value, and, therefore, 
holders foc, valuable consideration. 
“are the owners of 


Ionia vs Eo a een a t have done so 
if ¿hey value or after 
ds d PEG. e 
Mr. Justice Norman. | am entirely of the 

t whoa the defendants 


Ne des baa 
‘took this nie, they had not that It uf aie anton 
° at least we can come to no other oonelusto 


F DOM T Ona BAE eas eee 
A particle of evidence CES pied ment bou. 
0:910. the acceptors that the hoondee been stolen, 


defend 
"ante gare, os they-said they did, full value foci, . 
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in the hoondee ; afd I hold that, even if the 
endorsement be a fotgery, that circumstance, 
according to the last cited, and having 
reference to my own opinion that a hoondee 
of this description passes by delivery, would 
not detract from the title of the defendant. 
I further hold that with the endorsement on 
the hoondee which at least appeared genuine, 
and the representation of Jaunkee Persaud, 
the defendant had a right to be satisfied, 
and in due course of business he was under 
no obligation to make farther enquiries, > 





The suit must be dismissed with duis 


No. 2. 


The pisar s appealed from this judgment 
e following grounds :— 


First.— That the Judge, having found that 
the hoondee in the plaint mentioned had been 
stolen from the plaintiff, and that thie inser- 
tion therein of the name of Urjoon Do 
HaxzareemtiMeÉRs the name of the person to 
whom the hoondee was senj by the plafhtiff 
was & forgery, ought to have held that no 
property in the hoondee passed to the defend- 
ant by delivery. ’ 


Second.—That the Judge was in error in 
holding that property in & hoondee passed 
by delivery only. 


Third.—That inasmuch as the hoondes 
bears on the face of it marks of forgery, the 
Judge ought to have held that the de- 
fendant took the same with notice that the 
same was not the property of, Urjoon Does 
Hazareemull. ° 


Fourth.—That the defendant, assuming 
him to be a boná fide holder of the hoondee 
for value and without notice of fraud, by 
Hindoo lew acquired no property in "the 
hoondee as against the plaintiff, 


Fifth.—' That the Judge was in error in 
finding as a fact that the signature of 
Urjoon Doss Hazareemull upon the hoondee 
was genuine. 


price greg ia m the acceptors. 


mE 


Under these ciroumstanoes, the plaintiff is s en-? ` 


titled to recow&r the value, e 
The deoree Of thelpwer Court 


a reais wen for the deferd-nts with costs, to be 
ing to foale No. 2, costs af appeal to be 
taxed oc tb pene ye ` y " 
e e à A 
., e |! 


"— 


? 





at the Judge ought to have 


held that the defendant keoeived the hoondee: 


fron a person who wa? not a respectable 
holder thereof and without due enquiry, and 
the the defendant therefore acquired no 
property therein as against the plaintiff. 


Seventh.—That inasmuch es the hoondee 


appears on the face of it to have been sent 
for realization, the defendant acquired no 
property therein as against the plaintiff by 
discounting the same. 


Wighth.—eThat it appears in evidence that 


it eis contrary to the otstom prevailing 
among merchants in India to discount hoon-; 


dees sent to them by their constituents for 
realixatjon. 

Ninth.—That the Judge ought to have 
held that the plaintiff Was in law the holder 


of tH, hoondde and dntitled ‘to recover the 
“game from the'üüfertdart. ` 


-tho plaintiff. It 
to show that the signatura‘of Urjoon Doss 
Heazareemull was really the signature of that 

‘firm. He hss'not done that. He cited 1 Cole- 


brooke’s Digést,'Ch.,2, Seo. 1, Texts 25-86 ; 


Fearn end Fillica, 7 Man. ‘end 'Gr., 518 ; 
. Montriou's Hindoo-Law, Stokes, 169-270 ; 
Sigourney vs. Lloyd, 8 B. and C., 622; 
same caso in 6 Bing. 62b; Murrow os, 
Stuart, 8 Moore's P. C. Ca., 287. 


Evins dn samb sid bited b nune vr. 
Ruddoo, 1 Hyde, 155 ; Byles on Bills, page 2, 
noje e—and pages: 314 and 828; Sumbhoo- 
nawth Ghose vs. Judonath Ohatterjoe, 12 
Hyde, 259; Umritram vs. Damooder Dass, 
Boulnois, 589. 


The Adv&5ate-Grexsral ahd ‘Lowe for the 
respondent-oited Byles on Bills, last E-dition, 
168; and Coles vs.. of England, 4 


Jurist, old series, 266. 


The judgment of the Appellate Bench 
was delivered as follows by :— 


fm EM, P—The plaintiff in this aotion 


seoks ‘to, recover from the: Befendant awartein 


hofndée or its valte, ` 


awe “Hoondea may be given as follows :—It was 


. "ürawn ‘at Bho 
-—Jeedbur u 


hee by 'Ohuttoyrtooj Moor- 
the frm. of' Koonjaloll 
‘Byjeenauth ‘at Galoutte.e Tt recited that 


„Ra 2,800 ‘had besh "dépoáitste with “tlie 


drawer by Dabgeram Aanepohand as qon- 
d nann "trau 7 "» d E ——— 


e 
í a : 


e history GF tliis | 


{ e 


sideration for the boondee on the lat -Mauge 
buddes ; and it directed the drawer to pay 


that sum in current rupees to the shajoog® 


sixty-one days after that date, * 


This hoondee was purchased from Dabeo- 
ram Ameechund by the plaintiff, "and an. 
endorsement (so to epeak) having been 
written on the fabe of it in ‘these "words, 
* Hoondee sold by Dabeeram Ameechund 
to Bhaee Muthwulla Mull Thakoor Doss, sent 
by Mathwulla Mull Thakoor Doss to Bh&ee 
Ramioll Bnuddree Doss fer realiastion,”’ it 
was in this condition posted by the plaintiff 
at Delhi on 8th Maugbuddee umder an 
‘address to Ramloll ‘Buddree ‘Doss at Oal- 
outta, i 


The -hoondes never reached  Ramloll 
Buddree Dges, and was ‘probably stolen oh 
jte way to this firm, although there is no 
‘evidence in the case to show by ‘whom dt 


i| Was, or how it carne to be, stolen. 

Marindin for, the appellabés &xgued that| 
the onus ‘of prpving that the said endorse-: 
ment was a forgery kad been thrown onl 
lay on the other side’ 


On the 12th Mfaugbuddes, however, it 
was presented by some person to Koonja- 
loll Byjeenauth for acteptance 


At thet time, it appears, the endorsement 
"whidh I have spoken ‘of, was not in its 
original form, but had been altéreü'by the 
erasure of the .name '*Ramloli Buddree 
Doss,” and tbe substitution ‘of “ Urjoon 
Doss Haszareemull" in its placg, Unter 
this endorsement,'so altened, there is now 


the name “ Urjdon Doss Haxareenful] ”? 


written in the manner of ‘a signature. I 
cannot olearly make out from the evidence 
and the judgment of the Lower Court whe- 
ther or not this signature was thereat the 
time when‘ the hoondee was presented tb 
Koonjaloll Byjeenauth. Jimagine that ft 
must have been so, although in the wewof 
the case which I ‘have ‘taken, the fact is 


‘not of any great importance, 


"Upon the boondee ‘being presented Yo 
(Koonjaloll Byjeenauih in the way I have 
mentioned, they wrote ‘their acceptsnce on 
the back'of it in the following words :— 
* Kooepted ‘by Koonjalol? iBgjeenauth 4o 
DH opn ‘Doss Aaxareemull.’’ e 


‘On ‘the evening of the*day on which the 
oondee was 


t 
besh aceepted, Maar. ‘at TO-r.'W.of the 


lath ,Jfawghbwddee, the hoondee whs ` 
‘brought to the defendant by one -daunkee 


Persaud, x jemadar, to'be discutirited:. elire 
words -of the-defendant’s ;gomastah "Kaisreo 


Chund'himaéll'ón this ‘point wwe mae, >>; 
* ` Pp e . . 


‘and. aftgr it hdd ^ 


from” Ark wüxxrY nxrokTER. Original Jurisdiction. [Wol,xVi C 
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e “The hoondee was acoepted when it was 
biu to me. I mate Jaunkee Persaud 
owa there, and sent Hurogobind 
Jeniaddr to Koonjaloll Byjeenatth to ën- 
quireewhether theg had agoepted ‘the hoon- 
dee or pot. I gave Hurogobind jemadar 
the hoondee. He went ‘with tbe hoondee 
thd came baek with a satisfactory reply. 
"After I was satisfied with the answer, I 
paid the money to Jaonkee Persaud. The 
isbount was 7} per cent. That was the 
Wisvotnt of that time. I give him the fall 
‘amount after deducting at the rate of 74 
percent" —— 


Afterwards Kalsree Chund said, “A 
Jetter had come'to me about the hoondee, 
und Jaunkee broughs ‘the hoondes to me-at 
might. Bemkissen was the Ealla. [knew 
hir five or six mónths previogsly. I had 
transactions through him before that." 


. Xt does not appear from the deposition of 
defendant's gomastah, Kaisree Chand, 
which is on the record, that he saw the 
hoendee, when brought to him, bore the 
name of Urjoon Doss Hasaresmull written 
as an ‘endorsement beneath the acceptance, 
but it ts thene now, snd it seems 40 have 
‘pean assumed throughout, the trial that the 
defendant took the boondee under that 
endorsement. The judgment of the lower 
Qourt turns entirely upon the finding of 
fact confi to by the learned Judge, to the 
ediegt that this is a genuine signature of the 
firm of Urjoon Doss Hazareemul| put on 
the hoondee after it had been accepted for 
the purpose of passing it to the defendant. 
lil therefore assume that the enüorse- 
ment which follows on ihe acceptance was 
‘on the hoondee when the defendant dis- 
counted it. I cannot, however, go so far 
as to agree with the learned Judge in 
„thinking 4hat it is the genuine signature of 
Urjoon Doss Hasareemull. The lower 
iQeurt found (and in this it appears to have 
ibeen indisputably right) that the substitu- 
tion of “Mrjoon Doss Hazoreemull" for 
** Ramloll Buddree Doss” was not made by 
or under the aathorityof Muthwalla Mull 
‘Thakoor Doss, and was an unquestionable 

This fact of itself seems to* me £o 
pender it peculiagy unsafe to pase to the 
‘conclusion that: the enbsequent endorsémeat 
"*Ugooh Doss Harare is genuine, 
except npon very clear evidence ; sd oer- 
faltry the evidence bearing upon ids point 


A piel £he least of it, exceedingly meagre; 


frail, ‘Under the circumstances of the 


. + ease, tho genuineness of this endorsement 
ow» 


E e 





? 
involves somethinf more.4ba& ‘the mere 
writing of the names for the firm most 
have treated the pfevious forged. dndorwe- 
ment to themselves ‘as a Teal endorsement, 
have procured the acceptance ‘in their fap, 
and then endorsed ‘the hoondee to thede 
fendents. Again, ali this must ‘have been 
done by 'Urjoon Doss «Hhaxareemull -ajther: 
with full knowledge of the ‘forgery, or ww 
the oonsequence'of an imposition practised 
upon themselves, But the ‘latter alterna- 
tive is ‘out of’ the ‘question, because the 
defendant in bis ‘written. stypement sgys 
that his gomasteh, upon hearing a ‘report -7 
to the effect that the 'hoondee in dispute’ 
was a stolen hoondee, sentto Mangal Chund, 
the head gomastah and manager of Urjdon 
Doss Haxarsemull’s firm in Calcutta, to 
ask about the hodndee, and Mungal Chand 
in answer said that he new nothing about, 
it. df therefore, notwithstanding " this 
denial, Mungul Chand or any other person 
having aujhorjty to bind the firm had, in 
fact, dii the endorsement on ‘behalf 
of the firm, i is manifest tbat this act must 
have been dore in fraud. Now it appears 
to me tbat. the only evidence in the whole 
case which tends in any degree to bring 
the endorsement home to the firm of Urjoon 
Does -Hazareemull is the statement of 
Keisree Chund, the eefendant's gomastah, 
to the effect that he knew Jaunkee ‘Persaud 
who ‘brought bim the hoondee, to 'be « 
jemadar or other servant of ‘Urjoon ‘Doss 
Hasoreemall, coupled with the testimony 
of Buseuntloll, Nagree moonshee ‘of ‘the 
Bank ef Bengal, a witness called by she 
plaiuttff, ‘who, on looking at the endorse- 


‘ment, said, * I say it is the endorsemdéht 


ofiJijoon Doss Élaxzsneamull ‘But ‘Poth 
Kuisree ‘Chund and Bussuntloll «fteravards 
qualified their flist statements very mach, 
Kaisree Ohund gave a very lame explena- 
tion as to how ‘it happened ‘tifkt «he knew 
Jaunkee to-be the servant of Urjoon Doss 
Haxzareemull, and Bussunt admitted that 

his duty at ‘the Bank was merely £o puss 
signatures by reference to the entries ‘ihe 
signature boek ; he could!say ‘nothing as'tó 

the ‘authenticity ‘of the signature in that 
book, and ‘had no «pportunitye of learnin 
how often, if‘at all, he had committed oft, 
in passing signatires by the book. Indes "* 
pendently of this book, he bad no ‘ka 

ledge whatever of tthe signature of the firm 

of Urjoor’ Poss Hasareemull.s Obviousty — 
then, this witnges’s identification "of: 
endorsement with Urjoon Doss Haxaree- 
mull’s signor] yes 29 vt dana . 

e '.? 
À e . 


"os € xe 


» 





risen’ with*'thé writing ina 
bookvwhich was not at. the time ander his 
eyes. Itaas not of ay higher order of 
vglue:&s evidence than the book itself; but 
the defendant's Counsel successfully objected 
to»itha?produétion .of the-- books, on the 
- ground that that:was not legal evidence. I 


must say that eviddnee.of this sort, even if 


there;were.nothing:in the case to counter- 
vallit,^-would ‘fall short of satisfying me 
thatthezfirm ‘of Urjoon: Doss Hasareemull 
in.Calcutta : committed thb gross. fraud of 
whjoh, iin--effect, the learned ‘Judge has 
~~ foundthem.guilty in the person. of .their 
mafager, Mungul Chund.. It is true that 
the:learned: Judge: appears.to think that 
certain} changes ‘which took place -in.. the 
firm «of: Urjoon Doss: Hasareemull shortly 
after. the time when: this ‘hoondee was: dis- 
counted,-reasonably give. ground for. impu- 
ting. soma unknown „dishonesty of codduet 
to Mungul, Chund '; and that, inasmach as 
he went to: Bikaneer after. having, been sub- 
Ponsed as a;witness in this: ‘and -has 
not:appeared-insCourt, the proper. inferende 
isvthat:hia dishonesty Was. connected. with 
the, subjebt-matter-of this.suit. | It^sppears 
tome that this course of argument, ‘so far 
amd apprehend it, is. dangerously specula-' 
tive, andiought,not ‘to’ be ^ considered ns 
fotnishing the.slightest additional ‘force to 
the;evidenoe of which I have already ‘spoken. 
Qn the other .hand, the non-production of 
eithér the: broker or^of-Jaunkee Persaud, 
thacentire‘absénoe of any evidence: to : oon- 
nest these persons:with the firm of Urjoon 
Boss y Hezareemull the admission of- the 
defendant's Own servants reluctantly. made, 
that they" had never before the night in 
qucmtion-seeh. Jaunkee Persaud, and the 
mow.undisputed fact that the endorsement 
to.Urjoon Doss Hazareemull was a forgery, 
altogether seem to. me to weigh very heavily 
against the Hypothesis that the endorsement 
ofithe name,of Urjoon Doss Hazareemull 
was the réal act of that firm. In short, 
with the greatest deference for the opinion 
of the Jearned Judge who tried the .case in 
the-Gourt below, I feel bound to hold that 
the endorsement which follows ihe accept- 
anoe is just. gs unreal as tbe endorsement 
rjoon Doss Hazereemull which imme 


e diately precedes it, afd alfhost necessarily I: 


e to the same conclusion with regard to 
othe’ signature Urjoon Doss Hazareemull 


“hich ‘is.appended to this lastementioned 
| endorsement, Me í , "d 
“In this state ef the facts I "Whink. the 
, plaintifs right d Teco Vere Nino -tho -dë 
J 9e 
" e 
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fondant is clear. The  hoondàé*was, hib, 
property, and he neyer voluntarily. parte 

with it. His right of property ‘init, and te 
the beneflt of the contract embodied "n itj 
must be upheld, tfhless the mode’ and* man” 
„per in.whioh the defendant became, seps- 
ed of it sufficed in law’ to give ‘him’ (the 
defendant) a title to it, even as against the 
real owner., Now. the strongest, way. in 
which the defendant's, case as tó this point 
cau be stated is that he ‘purchased the 
hoondee for valuable. consideration without 
notice of the vendor’s want of title, and no 
doubt, according to English mercantjle law, 
the property in a mnegotiable^instrutent 
payable to.bearer -passes to:a--boná -fide 
purchaser for value without notice, ‘even 
though the vendor had no title; jost as-is 
the case with the gale of goods in market, 
overt dnder similar, circumstahces. -Bur T. 
need hardly say that this law of the market 
overt, which gives the’ power of aile to g 
non-owner out’ of regard ‘for the ‘¢iréfim? 
stances of the innocent ‘purchaser, is ‘fodnd= 
‘ed upon very special principles oF expédietüi 
,oy, and among Hindoos it ‘appears to" take & 
‘very peculiar shape.'Sde Menu, Ch. VIII, 
i201, 202 ; Colebrooke's Dig--Bk./2, Oh. H: 
„Séo. 2; and. Sir. H: B., "Oh: -XTI.2 4.3! 
‘How far there thay 'be a law of * this “nature 
operative between Hindoos-in regard to akéh 
„a subject as an unendorsed: hoon dée payable 
‘to the “‘shajoog,” I'will: not no® stáy -to 
enquire z for the hootidée Which. is '"béfore 
us was specially endorsed by the' plaintiff 


‘when it left his hands, and it! was afterwatds 


‘also specially accepted by - Koonjalolt Byj&e2 


naüth. The question ‘which clais” our 


attention is ‘whether or not the defendant 
by reason of having purchased’-the hoondée 
for valuable consideration "without - notice, 
obtained a good title: to it, notwithstaidin 
the’ -forgéd special endorsement’: befor 
accéptance, and. the forged dhdoisement to 
himself after: the special acceptance. * If 
the analogy of English Jaw applied here, of 
course the answer would be in the negative! 
It is ssid, however, that the Hindoo Jaw in 
this matter is‘ widely diffprent ‘from ‘the 
English, and that a ‘hoondee purporting fo 
be payable to the “ shajoog,” whatever may 
be the «orm of the endersement it bears, 
passes by deliyery toa Surchaser for value" 
who bas no notic the vendor's* want'of 
title. *At the outset, I must say ‘that: this ^ 
appearf to: be a ‘remarkable propositi E 


t Joog," we are told, is' nothing more 

our word “payee,” tbe person who has 

the,right to be aid ; and “ahah” meane-- - 
eap ^ 
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\ respectable or honest, Then who answers | right to a third person (By by woni of 
to the germ ''sAojoog," unless it be the month or mere delivery, nétwithstanding 


person designated by real (uot fictitious) : 
e endersements ? The authority pat forward nak ale tanec) dct to me » 


ein support of this contention is a decision in writing ; but there is no evidence before 
of an appeal bench in the, case of Goorsaye- | us to suggest that, after the special enderse- 


mull gs. Dhunsook Doss, reported in the 5 
Enim newspaper of the 14th March ment to A, the hoondee can be validly 


last. According to that report, the Court | transferred to B otherwise than by A or by 
certainly does seem to have stated, as its | A’, authority. It seems to be only common 


opinion, that before acceptance at any rate, a c 
a hoondee payable to '* shajoog" would pase sense that the term shajoog”’ should be 
by delivery merely, without regard to the | subordinate to the directions of the suo- 


authenticity or otherwise of any special | opssive owners, and should mean “ the 


endorsement which might be upon it It ee ° "t 
is not elear how this expression of opinion right men to be paid, according, to, th 


was pertinent to the oase before the Court, | tenor of the document, which must include . 
because, as far as I can learn, the facts of | hoth the endorsement and acceptance. I 
that case did not exhibit any bona fide 

taker of ilie hooudco bolore “aovestauce, certainly am not aware of any rule of Hindoo 
and I suppose the Court never meant to 
lny down that onder Hindoo law every one | have the effect of making the word‘ ska- 
who took the. hoondee, even though hej.» i 
obtained it by fraud, would be treated as a 70g mean paysblonite: gearen quite andes 
shajoog. The facts of that case, upon pendent av the endorsements. If tare 
which the decision of the Court was really | were such a rule in practiqa, endorsements 


founded, seem to have been simply these :— | would be useless, and would, I suppose, 


One Dabeepersaud, having dishouestly ob- 
tained possession of a hoondee before ac- | Very soon be dropped altogether. Also, I 


oeptanoe, forged a special endorsement to | know of no principle of mercantile expe- 
himself, got it accepted in favor of himself, dienoy, haviag the foroe of law or other- 


aud then endorsed it to the defendant. The : f : 
substance of the Court's. decision was that | ^9» which would bd^served by our disre- 


it wouldgiot look behind the acceptance ; | garding the direction of the endorser, and 
and treating the acceptance as the founda- treuting a epecially-endoraed and specially- 


tion’ of the defendaut's right, his title from : ; 
that point was impeachable. In the view accepted hoondee as ifit were an English 


of the facis of the present case, at which | negotiable instrament made payable to bear- 
I have arrived, this decision, so understood | or and as such, part of the currency of tho 


as I have just explained it, doss not apply, à 
for Koovjaloll Byjeenauth accepted the | 99unt7. On the contrary, as it appearf to 


hoondee in favor of Urjoon Doss Hazaree | me, expediency is all the other way.  * . 
Mall, and Urjoon Doss Hazaree Mull did | I thus come tothe opinion that the de- 


not endorse it to the defeudant I will not fendant hes failed to rebut the prima facie 


therefore further discuss the merits of the 
caso of Goorsayemull vs Dhunsook Doss. title of the plaintiff by making out any 
title In himself ; he get$ none on the doca- 


Returning then to the case before us, it | vont itself from the undertaking of the 


seems to me that, in considering the right to 
a hoondee, we are as much bound to put a | &9Ceptor, for the reason that I have before 


reasonable constuction upon the words of an | mentioned, and he gets none traceable to 


endorsement OF an acceptance as upop any f : 
other part of the document ; and when a the special endorsement of ghe plaintiff, 


Hindoo maker or rfghtful owuer of a ifoond because the lineof title is broken by tw 
payable in terms to the joog, endorses it | forgeries. He probably has a right as 
. as sold or sent to A, he Wriously mganá to against Koonjaloll Byjeenauth to be pa . 


pass the right of dealing with the hoondee ‘ 
0 A alone, Itmay well be that, according the hoondee on the ground 8f estoppel A =- 


to Miidvo customary law, A can transfer his | but this cannot sfffeot the plaintiff's claim, a 


n | ; Br \ ti 2 us 


law, customary or otherwise, whioh would 


-~ 


mea 





e 25th Jul» 1871. 
. : Preseni : 

The Hon'ble J. P. Norman, Officiating Chief 
Jilstice, andthe Hon'ble A. G. Macpher- 
son, Judge. 

Jurisdiction—Cause of action—Oarry- 
ing on business—Working for gain— 


Clause 12, Letters Patent—Hoondee' 


— Accommodation Bill — Principal 
and Surety—Time given to Princi- 
ppl--Motbbe. 


Appeal from the judgment of the Hon'ble 
J. B. Phear, exercising the Ordinary Ori- 
ginal Civil Jurisdiction of the High 
Court. 


Hupjeebun Doss (Plaintiff) Appellani, 
versus 


"Bhugwsn Doss. Defendant) Wadpondeni. 


Messrs. Lowe ind Bonerjes for the Appel- 
lant, 


Messrs. Marindin and Evans for the Re- 
spondent, 


. Por Puman, J.—The action, within the meaning 
of clause 12 of the Patent ot * 1865, is not 
merely the t of the plaintiff, and the infraction of it 
by the defendant, but also includes the facts out of 
which the plaintiff's right arises. 
"Minibus ias was 1n the habit, sri iie in the bm 
buying country- uce at Patha, where he principally 
reaided, unu doen to Oalcutta for sale, selling it 
m Caloutta, and ri ing with the prooeeds to Patna. 
was also in the habit o? drawing bills at Patna on 
self at Calcutta, and of paying them there, as well as 
of dealing in hoondees drawn by himself at Patna on 
hiumf@elf at Calcutta, and usually pa them at Oaloutta 
out of moneys realized by the sale of his goods at Calcutta. 
the 


m rud pid OA hansen Pu cum Ade m within the 
jurisdiction of the High Court, within the imeahing 
of the same clause. 


sought to recover the amount of a hoondoe 
drawn by defendant at Patna on defendant at Calcutta, 


payable, 41 da date, to B. A. or order. The defence 


B. A, so af to release defeidant, us surety. Ei der 

effect of the new arrangement was not to alter the 
es (i.e converting S. A. into prn- 

from his origingl obligation as prineipal ditor. 

° The plaintiffs sued the defendant on the 

allegation that t defendant’s firm at Patna, 

. 7 e * 

Jo. fe 
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cipal ahd deféndant into surety) so as to release defendant | T) 
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on the 18th day of the light side of the moon 
in Bhadro 1921, corresponding with*he 18th° 
of September 1867, by his hoondee or bill of , 
exchange which was overdue at thé time of, 
the institution of the suit, dirested to the 
defendnant’s firm # Calcfita. required? the 
defeudnnt's firm at Calcutta to pay Sheikh 
Syed Ally Sahib or order the sum of Rs, 
2,500, forty-one days after date, and after the 
defendant’s firm at Caloutta bad necented 
the said hoondee in Calontta, Sheikh Syed 
Ally Sahib endorsed it over to the plaintiffs, 
but the defendant didnot pny the amonnt 
thereof. The plaintiffs accordingly soaght 
to recover the snid sum of Rs, 2,500 from 
the defendant with interest. e * 
The facts on which the plaintiff relied 
were as follows:— 
They alleged that one Sheikh Syed Ally 

lately carried on business as merchant at 
Calcutta and Patna. The plaintiff's firm had 
several transactions with the suid Sheikh 
Syed Ally through one Beharee Loll, the head 
gomastah and agent of Sheikh syed Ally in 
Calcutta, and in the course of such trunsac- 
tions the plaintiffs firm naed to discount 
hoondees drawn by or in favor of Sheikh 
Sye Ally at the current rates of discount, 
The universal practice of  np-oountry 
merchants settled in Galcuttn, the plaintiffs 
averre(, was to discount hoondees and tran- 
saot other hoondee business after nightfall 
and to pay money on the lioondees in the ense 
of approved customers without anf enqniry 
at the time of such payment, the engniry 
being madè the next day or as soon thereafter 
as convenient, On the 14th of September 
1871, one Nearmull Chowdhry, a broker em- 
ployed on behalf of Sheikh Syed Ally, called 
at the plaintiff's place of business at nightfall, 
and requested the plaintif Hurjeebun Doss 
to discount the hoondee which forms the 


| subject-matter of this suit, and Hurjeebut 


Doss agreed to do so nta discount of oné 
rupes per oent, per mensem. The hoonded 
was afterwards brought to Hurjéébun Boss 
hy one: Muckhanloll Chowbay, a collecting 
Sirear then in the employ of Sheikh Syed 
Ally ; and the plaintiff Hurjeebun Doss 
having no reason to suspect phat it was other 
than a genuine document, and without any 
uotiof tò that effect, discounted the same nnd 
paid Muckbunloll Chowkgny the sum of Rs. 
€,467-8-5. On the followlag day, (hé plaintiffs, 
according to ie psn fret, their 
arwàn, one Mdonsingh, since deceased, fo - 
the defendant's placè of business to ascértaih, 
as n matter of form, whether the hoongee iu* 
question had been drawn by the défen@ant 


: V. 


N 





and bore hla acceptance, and were informed 
*after dde enquiries that the hooudee was in 
all respeots genuine. Shortly before the 


* ehoonded became due, Sheikh Syed Ally sus 


pended payment, nnd subsequently removed 
his “business frofn OCnMutta, Soon after 
Sheikh Syed Ally’s failgre, the plaintiff Hur- 
jeehuu Doss called ut the defendant’s place of 
business iu Calcutta nnd gaw the defendant 
Bhugwan Doss and asked him whether it 
would be convenient for him to take up the 
hoondee, Hurjeebun Dogs offering to pay the 
discount, The defendant thereupon saw the 
hoondee and iuformed Hurjeébun Doss ihat 
he hag never accepted the hoondee. Har- 
jeobun Doss explained the circumstances 
under whioh the plaintiffs had become the 
holders for value of the said hoondee, but 
although the defendant djd not deny the 
drawing of the hoondee by his Arm at Patna, 
he refused to tnke .it up as requested by 
the plaintiff Hurjeebun Dosa. When the 
hoondee became due it was presented to the 
defendant for payment by the plaintiffs, 
through their attorney, but the defendant 
refused to pay the amougn& dpe thereon. 
Before bringing this suit, the plaintiff 
applied to Sheikh Syed Ally for paymehtt of 
the hoondes, and he agreed to do so by 
instalments; bat be did ,not ‚pay the 
amount due on the hooudee ,or any part 
thereof, and on the 21st of November 1870 
the plaintiffs obtained a decrpe from this 
Court a@inst him for the sum of Es. 2,800 
including the sum of Rs 2,500 due on the 
hoondes, but no portion of the said sum 
has. beean recovered by the plnintiffa. 

The defendant in his answer stated that 
he carries on business as a trader at Paina., 
and dows not reside nor onrry on any, trade or 
business nor personally work -for gain in 
Calcutta, nor did the hileged cause of action 
arise in Caloutta,aod he is therefore not 
subject io the jurisdiction of the High 
Court. He then went on to aver thar 
‘onethe 15th day of the, light side of the 
moon in the month of Bhadro in the Sam- 
but year 1924, corresponding with the, }3th 
of September 1867, Sheikh Syed Ally of 
` Patna dida | him at Patna to draw a 
hoondee on the defendant in favor of Sheikh 
898.4 Ally for Rs.2,600 payable at Ofcutta 
forty-one days after date; and the deéendant 
accordingly did so, Mt po consideration wat 
paid for the hoondee, Sh Syed Ally hav- 


-- ing promised to pay such™ consideration in 


antt Informed the defendant thatthe amount 


the course of a day or two. Sheikh Syed 
* Ally failed to.pay the amount of the hoondee, 


od 
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of the hoondee yrogld be paig at Oaleutta 
by his gomastah, and he *accoFdingly wrote 
and deliyered 1o the defendant a letter af- 
dressed to his firm*at Caloutta as “follows :— 

u This auspiciogs letter is written to the 
most worshipful Bhaee Sheikh Syed *Aally 
Sahib whose salutations you will accept. 
Farther J sent you a ohittee (hoondee) 
for Rs. 2,500. drawn by Bhugwan Doss upon 
Bhugwan Doss (upon us) Oalontta, value 
depositediby me on the lóth day of the 
light side of the moon in Bhadro, payable 
forty-one days after date in Company's rupees. 


I have taken a hgondee of this description 


which you will pay on its due date, the 
money lins not been paid for which I give 
this poorjah in writing which you will 
know. 

Further all well. Date Monday, the 3rd 
day of the dark side of the moon in Assin 
Sumbut year 1924.” z 

The defendant on receipt ‘of the said 

letter immediately came down to Calcutta, 
and call the gomastah at Calcutta 
Sheikh Sfed Ally who stated that he would 
meet the boondee on, the dug date and take 
back the letter from the defendant, but 
Sheikh Syed Ally falled to pay the oondee 
on the due date. 
The defendant then went on to deny that 
the hoondee was ever signed by him as 
accepted, but sverre that the signature 
Bhogwan Doss, which appeared on the boon- 
dee as his, was forged and spurious. He 
anid he informed the plaintiffa that such 
signature was forged and spurious, and that 
the consideration mouey .rhereof had not 
been paid by Sheikh Syed Ally, and also that 
Sheikh Syed Ally, the payee thereof, hed 
obtained jthe same under false promises of 
payment, and the plaintiffs shoald look” to 
Sheikh Syed Ally for the amount of the 
hoondees. 

The defendant then alleged that shortly 
after the date on which the *hoondee be- 
caine due, the plaintiffs realized from Sheikh 
Syed Ally at. Patna the sum.of Es. 2,200 1n 
part payment and satisfaction of the hoondee, 
and anothér hoondes for Ra. 2,500 drawn 
by Remjesharam Sahoy, and glso dispount- 
ed by the plaintiffs; and that on the 7th 
day of the light side of thesmoon in the 
mouth of Kartick 1924, the plaintiffs n 


tiated and agreed to feoeive Rs. 2,800 tha ™ 


balance due on the said two hoondees, 
four instalments, and he further charge 
that Gheiki? Syed Ally had, aimce the dak 
of the said arraggement, paid the aom, of 
Rs. 860 ——— 
° e & = 


. \ E 





of tie said hobndees.  He,accordingly sub- 
mitted that under these circumstances the 
suit should be dismissed yith costs. 


The hoondee was in the following 


formas: — : 
ZH 
; iz Y 
ES 
3333 


"— "his auspfeious letter is writ'en to the 


worthy of all comparison Bhaee Bhugwan 
Doss who is in Caloutta, the auspicious place 
of success, from Patna, by Bhugwan Doss, 
whose salutations you will accept. Fur- 
ther I draw on you a Chitty (hoondee) for 
Rs. 2,500 (in letters two thousand five hun- 
dred, }sthe half of which is twelve hundred 
and fifty, you will pay the full double (of the 
latter sum) bere deposited by Shoekh Syed 
Ally. Sabib, on ghe 15th daft he light 
side of the moon in Bhadro, payablé forty-one 
days after that date the order of the 
Dhunnee (principal) in Company's rupees, 
after ascertaining and adopting precaution- 
ary measures in respect of the ohitty you will 
pay the value. Further it is welfare, Date 
the 15th day of the ght side of moon in 
Bhadro, Sumbut 1924. 


bag 
ins 
Signature of Bhugwan Dass, 4 5 E 
MEE 
` EFT 
£ | as 


e ' 


(On the back) 
Sheikh Syed Ally Sahib. 


This auspicious letter addressed to » 
Bhaee Bhugwan Doss at Patooriaghatta in 


Calcutta. 


The judgment of Phear, J., in this case was 
a 04 follows :— 
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required the defendant's said firm at Cal- 
cuita to pny to Sheikh Syed AII$ Sahib’ 
or order the sutn of 2.500 Rs., forty-one 
days after date, and the defendante faig firme 
at Calcutta, ns the plnintiffa verily believe, 
accepted the said* hoondee or bill ef ex- 
change in Calcutta, and the said Sheikh 
Syed Ally Sahib endorsed the same to the 
plaintiffs, but the defendant did not pay the 
said som of 2,600 Rs.;” and upon this 
footing the plaintiffs seek in this Court to 
recover from the defendant the sum of 
2,500 Ra. with interest. 

It is somewhat strange that although the 
plaint nffeots the exnet formality of Kuglish 
pleading, no mention is made fn it of pre- 
sentment for payment having occured 
according to the terms of the hooudee sued 
upon. However, no objection was made to the 
plaint on tjs ground, and the matter thus 
omitted was supplied by the plaintiffs’ writ- 
ten statement ; I may remark that the plaint 
1s very bald in other, respecta. 

The defendant admits .that he drew the 
hoondee as alleged. 

The document runs in these terms (seo 
ante. 2 
Tfe defendant however denies that he 


ever accepted the hoondee as -alleged, and 


he says that the endorsement which now 
appears upon it in these words, “ Chitty 
accepted by Bhogwan Doss in favor of 
Sheikh Syed Ally Sahib,” is not in bis 
handwriting and was not made With his 
authority. I think I must take his testimony 
on this point to be true. According to the 
plaintiff's account the hoondee was broughe 
to him in Calcutta, and he discounted it on 
the evening following the day when it wna 
drawn by the defendant at Patna, and the 
plaintiff states positively thatat that time the 


hoondee bore the endorsement which pur- - 


ports to be the acceptance of the defendant. 
Now it is beyond dispute that the defeud- 
aot bad no gomastah or agent of nny sort in 
Calcutta, and it is not suggested that*he"' 
accepted the hoondee at Patna simultaneously 
with drawing it. Theonly possible alternative 
In favor of the acceptance being genuine there-: 
fore seems to be that the defendant came to 
Calcutta by the train which brought the hog- 
dee, ahd so wasin Calontta in time to receive 


eo s the, plaint it is alleged that “ the de- 
-" fendant’s firm at Patte, on the fifteenth day 
gM he light side of the moon in Bhadro in 

. the umbut year 1924, corresponding with 
who 18th diy of September 1887, by his 
hoondee or billof exchgnge now overdue, 


directed to the p" m at«Caloutta, 
& ® 


|J ete 


the presentment of the hoendee and to accept 
i$ before it was ta & the plpintiffs to bë 
discounted, Bays it is olear *n gll the 
evidenfe that this was not the case. The de- * 
fendanf did not come up to Calcutta for sonfe 
days at least after making tlie hoondee.., And* 
indeed it is evident from the document itftif, 


Sup . 
E 


— faot, it helps us extremel 


e whigh the words “cause of action” ought 


l 
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N coupled with the nature of the defendnnt's 


Business,© that acceptance, in the technionl 
sense, wos uot necessary fo the force of the 
gocumen®, aud probably was not oontem plated 
at first by any one. The defendant had no 
cooty%r establishmént of aay soit in Calcutta, 
excepting when he himself came there 
with his goods and remuined to sell them. 
Aud even then he took up his quarters some- 
, times at one person's arAut, sometimes at an- 
other's, The hoondee was iu effect a sim- 
ple promise ov the part of the drawer thins 
he himself would pay the money at Calcutta 
forty-oue days after the date of'drawing. It 
was not an undertaking by himyhat some one 
else would eaccept on presentment and pay 
at the expiration of some subsequent period. 
In this view of the principal facts, inas- 
much as the plaint was filed without special 
leave previously obtained in pursuance of 
the provisious of Clause 12 of the Letiers Pn- 
tent of our Court, the question at once arises, 
did the plaintiffs cause of action arise wholly 
within the Jurisdiction of this Court,? 
In the case of DeSousn vs. Coles (reported 
8 Mad. H. C. R., 884) two very learned and 
able Judges of tne Madras High Court dis- 
cussed at great length the menning of the 
words ' cause of action" as used in that 
Clause of the Madras High Court Letters Pa- 


' tent which corresponds with our 12th Clause; 


aud although they were not nble to arrive at 
unanimity of opinion with regard to the 
meaniug they have, in their respective judg- 
megts, dealt exhaustively with the materials 
upon which the question depends. 

The remarkable power of research and 
the great erudition of Mr. Holloway neoessa- 
rily have the effect of investing his opinion 
with peculiar importance, and I feel the diff- 
culty of justifying my dissent from it, He 
was led to the conclusión thata truly scientific 
conception of the term ‘cause of action” 
embraces nothing more than the right re- 
sident in the plaintiff and the infraction of it 
bye the defendant. And no doubt a defini- 
tion in some such words as these may be 
resorted to with much advantage, if our only 
purpose is to obtain a precise technical teim 
for use in processes of scientific enquiry. 
Probably the Jürists and Commentators, to 

om Mr. Holloway refers for aufhority, 
pretty well agreg in the adoptlon,of a de- 

eflnition of this narréw pnd exact character. 
Bat it feems to me Bere if this be tbe 
little, foreour im- 
Inediate object is to discover not the sense 


to be understood to convey when em- 
A ee : 1 * 
od - 
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ployed with olose attention to 
of a scientific plirnseology, 


e accupacy 
t the sense 
which they ordinarily bear in the language 
of English Lawyer$ due regard being hati to 
their connection with the rest of the Clause 


wherein they appear. What do the werds 
menn in this particular situatibn, is the ques- 
tion for our consideration ; and Iam afraid 
that principles derivable even frop so 
great a jurist as Doneau nre scarcely calcu- 
lated to afford us much iu the shape of guid- 
ance. 5 


The first thing that occurs to us, upon 
looking into Clause 12, is that «he authors of 
the Letters Patent understood by “ cause o 
action ” something which might consist of 
parts respectively attributable to different 


‘local origins, A part of the cause of action 


might arise. within the local limits of the 
Oourt’s jurisdiction, while another part 
might arise beyond those limite. Bgt, un- 
leas I greatly misunderstand Mr. Hotloway's 
meaning, ‘‘cause of action,” under the 
n ati he nocepts, is necessarily in- 
divisible #the obligation of the defertdant 
towards tbe plaintiff, whith is, I may say, 
the correlative of the plaintiff’s right in the 


matter of any given sult, must, I conceive, lų 
attributable to place at ali, le almost univer- 


sally single, or capable of being treated as 
regard to locality. And the 
breach of the obligation does not introduce 
any new element of locality. It appears to 
me, therefore, for this reason alone, that the 
right and the infraction of it do not together 
make up the full measure of ‘cause of 
action ” in Clause 12. i 


But however this may be, it el di 
me clear upon all the decisions revie 


in DeSouga vs. Coles that the English 


-Courts have alwnys included in the '' cause ` 
of action” some portion at least of the . 


ground of origin of the right. The in- 
oonsistencies of decision ofe which Mr. 
Holloway complains do not appear to me to 
exhibit an oscillatlon between an including 
of the “ground of origin of tbe right” on 
the one side and an excluding of it on the 
other, but rather manifest themselves in the 
differing quantities of that ground which it 
was thought necessary in the, various qases 
to take in. For instance, in causes of a 


arising out of comrac sometimes the facium wm 


of the contract is, for the purpose of deger- 
mining the forum, held to be an essen 

part ot thatause of action, and sometimes not." 
Thus, no dobt, 
Oounoil, .in. Luchmeeohynd vs. Zorawur 


© N 
JN 


e e 
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the decision of the Pri 





My!l (repomfed 8 Moore, p: 291),* excluded 
the contract ef E a which was the 
first of the series of facts leading up to the 
platntifferight. But thé decision did not, as 
l read it, therefore exclude every thing ex- 
ceping the locality of the plaintiffs rights. 
On ‘the oontrdry, the Privy Council not only 
did not, as it seems to me, set itself to 
enqujre. whether there was any place to 
which the plaintiffs right was specially 
attributable, but it distinctly founded its 
judgment upon a consideration of the place 
of those facta, which immediately gave rise 
to Slat right. And it appears to me that we 
“=== hefe meet with the one prinoiple which 
underlies and explains all the decisions 
of the English Courts and accounts for their 
inconsistencies, Indeed it would have beep 
reason for great surprise if Lord Chelmsford, 
the spokesman of the Privy Council on this 
occasion, had been found giving utterance tp 
doetrfhes more scientific than those which 
commonly prevail in Westminster All. I 
venture to think that in all qasegethe Eng- 
lish,Courts have*held that sho apso Of ac- 
tion is only cemplete when the facts ont of 
which the plaintiff's right immediately arose 
are comprehended in it is as well ae the facts 
which constitute its iufraction. The diversi- 
ties of decision are, I think, all referable to 
the practical difficulty, which so often pre- 
sents itself, of determining what ‘is the 
immediate proximate cause of the plaintiff's 
right as distinguished from that which is 
prior and more remote. And it should be 
remembered that many decisions, such as the 
late decision in the, case of. Jackson vs. 
Spittal, L. R., 60. P., 542, although they at 
‘figst'sightseem to be in point, yet;inmeality 


‘d@pend ‘upon. pnrtieular considerations iof 


prattice and enactment: which have «no bear- 

" ing whatever upon,the general question be- 
‘foreus, — — is 

To retura tothe present case, the plaintiff's 

right,'of thé «infraction. of which he som- 

'plaius,ds the right to :be paid, money (in 

Qaloutta, and, in the vlew'of the facts which 


'T take, that 'rightiarises immediately outiof 


‘the'promise which the defendant made iat 
‘Paton when he wrote the hoondee:;and there 
delivered it to: Syed Ally's gomastah It 
"appears to mp that the plaintiff's cause of nc- 
within ‘the . meaning of.the words.in 

s 'Olause. 12 ‘of the Bettess Patent -is -not 
mgrely ‘the right of the. plaintiff uand. the 
RES eh ‘of it both localized at : Caloutta, 
"put'also inaludes «the facium 8f ithe pro- 


¥ Seo Sutherland's vr Gookall Reporta p 436. 
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mise made at Patna. Consequently iù my d 
opinion, it did not wholly arise within tife 


jurisdiction of this Court. : 


Assuming that the plaintiff's righe to sde 
in this Court fnis so fng as it depends upon 
the locality of the cause of action, phe Ad- 
vocate General yet contends that it can be 
maintained upon the gtound that the defend- 
ant carries on business in Calcutta. 


The facts relevant to this point are that 
the defendant dwells ond has a cooty at 
Patna, At that place, as his head quarters, 
he makes purchases of country produce, from 
time to time he sends what he so purchases 
either by boat or rail to s8me arkut at 
Calcutta, and thon follows them himself. At 
Calcutta he takes lodgiug at the arkut where 
‘bis goods are and himself sells them. -He 
never emplpys the arkutdar or any other 
agent for this purpose. As soon as he hos 
sold all his goods, hé pays for his accommo- 
dation at the arAwéa percentage on the amount 
they have so realized, and then retarns to ‘hi. 
home at Patua, An excursion of this kind 
‘lasts one or two months and sometimes more, 
and the interval between two excursions is 
of bout tho same length. 


dt is not clear whethgr or mot the defend- 


ant was in Oalcuita when the plaint was 


flled, but he .was so when the summons was 


served on him. 


On these facts I do-not think*-that the 
defendant was atthe commencement ofethis 
suit carrying on business in Calcutta within 
‘the ‘meaning of Clause 12 of the Letters 
"Patent. ‘It appears-to'me that the in 
‘on business.for the purpose of that Clause, 


‘must involve pretty much the same element 


of permanency as is necessary to-convert a 
mere "staying " into “dwelling!” Here the 
defendaut'was in Calcutta solely for the 
purpose of selling his goods; ‘the moment ‘he 
succeeded in getting them off his hande, he 
immediately returned to: Patna. "The fime 
consumed in this process might be a few 
days-or two or'three months. ‘I think that 
‘Patna was his permanent place of business, 
and ithat -his coming to Calegtta was only a 
visit made in the course end ‘for the purpgse 
of that business, 


On the whole, then, .) am of opinion that 
this suit has „bee rongly bfought in this 
Court,and that Wooght. not to.entertatn qk ~ 
acer Vani I reject, the plaint with costs an 
cole No 2, and I abstain from all, disanssione 


of the merits of the case. > e 
j : ap c 
E 
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The plaintiffs appealed from the above 
+e judfinent on the following grounds :— 
e First.—That on the evidence the defend- 
mot ough? to have been held to be subject 
to the Ordinary Original Civil Jurisdiction 
of this Court by reason df liis carrying on 
businesf in the town of Calcutta at the time 
of the commencement of this suit. 
Second.—That the defendent ought to 
have been held to be subject to the snid 
jurisdiction by reason that the plaintiff's 
cause of action in this suit arose withiu the 
. loeal limits of the said jurisdiction. 
Third.—That the said suit ought not to 
“have bæn digmissed for want of jurisdiction 
in the Court, but the same ought to have 
been decreed in favor of the plaintiffs. 


Lowe for the appellunt first addressed 
the Court op the question of jurisdiction, 
and contended that, taking the fn@ts as found, 
the defendant wns subject to the jurisdiction 
of the Court. He cited Gieeschunder Bon- 
erjee vs. Collins, 2 Hyde, 88; Morris 
vs. Baumgarten, Coryton, 162; Umrit- 
nath vs. Kydd, 2 Hyde, 117; The Queen 
vs. the Judges of the Small Cause Court, 
2 Tayler aud Bell. 7. Chionamal os, Tgilu- 
kannatammal, 8 Madras High Court Re- 
ports, 146, is the reap 









Marindin for the respondent, on the ques- 
tion of jurisdiction, cited Gray vs. Cook, 8 
East, 8836; Stephens vs. Derry, 16 East, 
147 ; H@den vs. Newman, 18 East, 161 ; 
Shigs vs. The Great Eastern and Nor- 
thern Railway Company, 80 L. J. œ 
B., 882. "n 

Lowe was then called on to address the 
Court on the general merits of the case. As 
to the time allowed to Syed Ally, he cited 
Fentum vs. Pocock, 5 Taunton, 192; Jones 
vs. Jones, 6 M. and W. 81; Byles on Bills, 
last edition, 246 ; Ew-parte Graham, 5 
DeGex, M. and G., 856. 

Marindin oontra contended that Fentum vs. 
Polock had been overruled, aud was contrary 
to the principles of equity which have been 
since applied. He cited Oakeley rs. Pashel- 
lor, 4 Cl and Fin, 207; Hollier vs. Eyre, 
9 Cl. and Fin., £45 ; Eaz-parte Glendinning, 
Bgicka B. C. 519; Strong vs. Foster, 17 
C. B., 201 ; Pooley ns. Harradine, 7 E. and 
B. 481; The Mutual Loan Asseciation 


I. 


` Lowereplied. He also referrgd to 1 Lind- 
ley on Partnership, 452; *Biorn vs. Gor- 
don, 16 Beavan, 802; Price vs Edmonds, 
10B and C, 578; Manley vs. Boytot, 22 L. 
J, Q B., 265; Ohity on Bills, 284, :0 show 
that this is a promissory note, nnd not nebill. 

The Judgments of the Appellate Bench 
were delwered as follows :— 

Norman, J.—The first question upon this 
appeal is whether the High Court has juris- 
diction to entertain the suit The ground 
on which the jurisdiction was chiefly reated 
when the case was before Mr. Justice Phear, 
was that the cause of action aroag in Calcutta, 
and this is the point dealt with at length in 
his judgment, which, on that point, has not 
been nssailed by the appellant. - 

Butit has been contended before us that 
the defendant, at the time of the commence- 
ment of the suit, “did carry on business or 
personally work for gain? within the loenl 
limits of the ordinary original civil jafisdic- 
tion of the High Court, and therefore that, by 
Clause 12%f the Charter of 1866, the High 
Court wag empowered to try and determine 
the suit. The Pur d this poin, ~re_as 
follows:—The defendant, Bhugwan D. — ^ 
ho resides at Allamguuge, iu Patna, anc 


head office, cooty, at Marugunge, whiva- +--+... 


also at Patna. For many years past he has 
been in the habit of sending down country pro- 
duce to Calcutta 5,000, #000, or 10,000 rupees’ 
worth at a time. The defendant used formerly 
to send his goods to the arhxt of Ishen- 
chunder Sen in Pathooriaghntta ; but latterly 
to that of Nursing Chuuder Biswas, ‘The de- 
fendant says he used to come to Calcutta 
sometimes twice, and sometimes three, four, or 
five times in the year. He says he used to pat 
up,—that is, lodge and transact his TES, 2 
at the golak of the arhutdar. He usg to 
sell the goods, receive the money, and make ` 
all payménts, as well of bills drawn against 
the goods, ns otherwise, himself. For this 
purpose, on each visit, he would remain one, 
two, three,.four, or flve months at a time as 
circumstances might require. The defendant 
puid to the arhutdars a commission of 12 
aunas per cent. on the price of the goods 
sold, and a small allowance called cAootkee ; 
he paid no rent. The summons was served 
on the defendant in Calcutta thgee days after 
the institution of the suit The gomas 


dm 


Hurjeebun Doss ptove# that five difys before "m 
the summons was served, he saw the defea- 

ant at Nursing Chander Biswas’s arhut 
Pathooriagifatta, The defendant was engag à 
talking to -brokérg and negotiating the sale 


Sompany, 28 L. J., Cl. 108; Rayner vf. 
Fussgy, 28 L. J., Ex. ; Taylor vs. Bur- 

7 e 29 L. J. Ex, 7; Greenough vs. 
'Clelland, 80 L. J., Q. B., 15; I&urence 

* vs, Walmsley, 81 L. J., C.P., 148; Bailey 


vs Edwards, 4 B. and 8., 761. - | country produce, 1t is qe that the 
tU » ° e . 
Ed , . 
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defendant habitually resortgd to Calcutta for 
the purpose of carrying on trading operations 
on a considerable scale, remaining there for 
the purpose of such busiffeas for months at a 
time, and that it was during one of his visite 
to @alcutta for such purpose that the suit 
was instituted." 

' Unless some artificial construction is to be 
put on on the expression “carry on business” 
in the Charter, I'think that'it must be pro- 
nounced that the defendant, at the time of the 
commencement of the suit did “carry on 
business” or “work for gain” within the 
local jurisdiction of the High Court. 

Mir. Marindin for the respondent cited, 
amongst other cases, Shiels os. The Great 
Northern Railway Company (80 L. J. 
Q. B., 881). For the decision iu that case, 
which turns on the construction of the term 
‘shall dwell or carry on his business” in the 
9 & 10 Vict, c. 95, s. 60, it is enough to 
say that the Court hold that a Railway Com- 
pany cannot be said to carry on “its business" 
in a particular district, merely se it has 
a station where tickets are issudéj and con- 
tracts in relation to the carriage of are 
made. The issuing of such tickets and the 
like is not the “business” of a Railway 
Company, being a very small part of, or one 
of, the transactions connected with that busi- 
ness. Mr. Justice Hill, whose judgment 
was read and relied orffsaya :—“T do not mean 
to say that a private trader or firm may not 
eniry on business within the meaning of the 
statute in more than one place” In 
Mitchell vs. Hender (28 L. J. Q. B., 273), 
‘the defendant was a surgeon, residing 
within the jurisdiction of the County Court 

Liskeard. The cause of action was work 
d by the plaintiff for the defendant 
‘at È mine within the jurisdiction of the Laun- 
ceston County Court, In order to deprive 
the plaintiff of his costa, and to show that 
the Superior Courts had not a concurrent juris- 
-diction undfr tho 9 & 10 Vict, c. 95, 
& 128, the defendant showed that “he 
was in daily attendance upon his patients as 
surgeon, apothecary, and aocowcheur within 
the Launceston district.” Coleridge, J., held, 


, that this was enough to show that he carried 


,d 


wu 
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a n the words of the Act." In the 
sham Blue Lias Lime Company es. 


on his business there. He says:—"'If the 
ndant was moving about doing the work 
his business and the effecting of it within 
the Launteston jurisdtctiof, he comes, I think, 
Esc 
Baker 
(2 H. & O.,°729), it was held, this a register- 
Joint Stock Company fgr'the manufacture 
-and.sale of goody carried on businpes at the 

- e * 
" J : L e 
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-treat it as not 
in the handwriffog of the defendant'or of- 
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place of menuf&ctüré and sale, not dt the re- 
istered office of the Company where th 

irectors used to' meet and transact their 
business, These cases show clearly, 
it is not material that the place of the defend- 
ante permanent *residenfe is Patna » and, 
secondly, that & party may carry on business, 
or work for gain, within the meaning of such, 
a clause os that with which we have to deal, 
in more places than one. I mny add that, for 
myself, I have never seen reason to doubt the 
correctness of the decision in Greesh Chunder 
Bonnerjee vs. Collins (2 Hyde, 79), which 
is & stronger case than that now before us. 


Woe have therefore to consider whegher the . 


plaintiffs are entitled to a decase upon the 
merits. ‘The facts are as follows :— 

The firms of Sheikh Syed Ally and Bhug- 
wan Doss hnd had for a long time dealings 
with each other. Bhagwan Doss used to 
draw  hoondees at Patna on his firm, 
at Caloutta, and sell them to Sheikh Syed 
Ally of Patna. Sometimes Sheikh Syed 
Ally only paid a portion of the consideration 
The hoondee in suit was drawn at the cooty 
of Sheikh Syed Ally in Patna by Bhugwan 
Doss, on his own firm of Bhugwan Dose at 
Caleatta. It was stipulated that the value 
should be paid by the firm of Sheikh Syed 
Ally within three days.e The plaintiffs, -who 
carry on business in Caloutta were in the 
habit of purchasing hoondees from the Cal- 
cutta firm of Sheikh Syed Ally. On the 2nd 
day of the dark side ‘of the moon Sn Asin, 
Sumbut 1924, or, in other words, the 15th day 
of September 1867, Muckhunloll Chowbay, a 
broker, the agent of Syed Ally, brought the 
hoondee now in suit to the plniutiffa who 
purchased it, paying (deducting the discount). 
Rs. 2,468.0r thereabouts. The hoondee pur- 
ports to' be drawn by the defendaut's finn, 
Bhugwan Does of Patia, on Bhugwan Doss of 
Caloutta, for Ra. 2,500 deposited by Sheikh 
Syed Ally, on the 15th day of the light side 
of the moon in Bhadro. 1924 (18th September 
1867) payable 4) days after date. The heon- 
idee cx um to be accepted by Bhugwan 
Doss in favor of Sheikh Syed Ally Sahib. 

The defendant admits that the bill was 
drawn by himself, but denieg that he accept- 
ed it; and though from the mode in which 
the defendant has put forward that defial 
there geems good reason to doubt whether 
ehe acceptance is pot@really his, wo must 
that the “acoéptance is 


his gomastahs, & 2 
The plaintiffs say that, at the time thoy 


i w 
Bes 


L 


t thag” 
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discounted the hoondee, they did not kow 
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that Sheikh Syed Ally had not paid the full 
, consideration for it. Thêy took it in the 
ysual gourse of business. Sheikh Syed Ally 
failed to pay to the defendant the cousider- 
ation *for the acceptance a#stipulated by him 
on the rd day after the bill had been drawn. 
Gopeeloll Dullal, the broker who had been 
employed both by Syed Ally and Bhugwan 
Doss in the negotiations for drawing the bill 
on behalf of Bhugwan Doss, pressed Monohur 
Lall, the gomastah of Sheikh Syed Ally at 
Patna, for payment of the consideration, and 
thereupon Monohar Lall wrote a letter to 
. Sheikh, Syed Ally’s firm in Caloutta, and 
handed it to Bbugwan Doss. The letter was 
as follows (reads letter of 8rd day of the 
dark side of the moon in Asin 1924.) 
Before the hoondee fell due, Syed Ally's 
business failed. The plaintiff, Hurjpebun Doss, 
went to the defendant in En and told 
him that Syed Ally had failed, &nd that the 
defendant must pay the bill The plaintiff 
wys, the defendant took the hoondee in hand, 
and said, “I have not acoepted it" The 
plaintiff says, “I gave him av answer to that, 
and asked whose handwriting is this ? (mean- 
ing by whom was it drawn?) He said, *t is 
drawn by me. I said the hoondee is written 
in your own hand, oad is signed by you; 
a now that his business Has failed, you 
say, you have not written it It won't 
do. He said, I have not accepted it, 
nor wil Mpay it. Do what you like.” The 
defemdant’s account of this interview is: “I 
came to Calcutta twenty-five days after I drew 
the hoondee. After coming to Calcutta I saw 
the plaintiff Hurjeebun Doss. He came to 
me first. When he came, he said to me, is this 
hoondee accepted by you? I said it is not, 
nor have I received the money. He said, 
but itis drawn by you. ' I said, it is true it is 
written by me, bnt I received no consideration. 
All I got was a letter written by Syed Ally 
to his own gomastah. I got no money for 
it."e The bill twas again presented to the 
defendant. when it became due. He says: 
t The attorney's mnn who accompanied Hur- 
jeebun or Peetam Doss. said, are you going 
to pay the amoyut of this? I said I have 
not, received any money for this, no: have 
I given any acceptance to it. I will no? pay 
the amount of this.e You may go and éake, it 


ffem Syed Ally” @o his occasion the 
seems fo Hhve been no re 


ce to the letter 
“written by Syed Ally to His own fifm in 
Cãoutta. There seems to be no pliable 
$videgee that the defendant, or any one on 
his Behalf, informed the plaintiffs of the true 
of the defendant's ad with respect 

~P 
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to the hoondee. Peetam *D went up to 
Patna, before the bill became due, to see if he 
could get payment.  Gopoeloll Dullal-—in 
auswer to a question, “were you ever ques- 
tioned by the plaintiffs or any and ebat 
person on their behnlf as to the said boon- 
dee; if yes, who were present, and what 
was said ? "answered, “ Y es, I was quegtion- 
ed by Peetam Doss on behalf of the plain- 
tiffs as to the said hoondee in Isree Persaud’s 
house and before him.  Lekraj Sahoo, father 
of Bhugwan, was also present there. I in- 
formed Peetam Doss of all the gircumstauces 
iu connection with the hoondee which I "ne e 
stated in full in my answer to the third 

question, Isree Persaud said that he would 
send for Mohun Loll, and settle the matter." 
But Gopeeloll is contradicted both by Isree 
Persaud and Peetam Doss, and I cannot accept 
his statement, beonuse I think it is clear that 
the defendant, at the time of this interview, was 
endeavouring to escape all liability on the bill 
by contend t he had not accepted it, or 
that he hadffeceived 7- consifleration. If. the 
defendant really told, Hurjeebun that all that 


le got was a letter written by Syed Ally ^— 


to his own gomastah, he told Hurjeebun 
what was false ; he suppressed the fact that 
he got Syed Ally’s promise to pay in three daya. 
But I believe that he made no statement that 
he had got a letter wriffen by Syed Ally to 
Hurjeebun Doss. "To have done so wou 
have been to have told Hurjeebun Doss, 
“you will have no difficulty with that bill ; 
it is all right ; I am liable just ns any other 
person who has accepted a bill for the accom- 
modation of the payee ia liable.” Unable to 
get payment from Syed Ally, Peetam Dog, 
by the assistance of his friends at Patha, 
eventually arranged to take from Sheikh Syed 
Ally two bills of Rs. 2,500 each, which the 
firm of Hurjeebun Doss held, the sum of 
2,200 rupees down, nud the rest by certnin 
instalments. The agreement was &s follows :— 
“This auspicious letter is written to the 
most oala Bhaee Hurjeebun Doss and 
Peetam Doss from Patna by Sheikh Syed Ally 
Sahib whose salutations you wilk accept. 
Further, I discounted with you at Calcutta 
hoondees for Rs. 65,000, which hoondees, on 


Peetam Doss coming to Patna, were paid i 
in the following manner:—A hoondee fo 


Rs. 2,500 drawn *by Bhugwan Déss upon ™ 


Bhugwan Doss, value deposited by me on 
15th day of the light side of the moon in , 
Bhadro (18th September), pay:ifble 41 days 
after datg in Comppny’s rupecs, ahd a hoonded® 
for Rs. 2,500 drnwn by RamWeahoy Ram, value 
deposited by me nthe 14tiqday of the light. 


` 






d 


side of the moen ineBhadro®t 12th September), 
pnyable41 days after date in Company's rupees. 
I distounted hoondees of this description, out 
of which I paid Re. 2,200 in ensh through 
Syede Mahomed Hossein Kban Sahib ; the 
balance, Rs. 2,900, is due. The condition for 
paymentof which is this; the particulars there- 
of are as follows :— 

“Rs. 800. Datethe doth day of the light side 
of the moon in Aghran 1924 (21st Decem- 
ber 1867). 

“Rs. 1000. The 6th day of the light side 
of the moon jn Magh 1924 (29th January 

868). 

“Rs, 750. The 5th day of the light side of 
the moon in Bysack 1925 (27th April 1864). 

“ Re. 750. The 5th day of the light side of 
the moon in Sawan 1925 (24th July 
1868.) 

“I made nn agreement of this sort, and I 
will pa} the whole of the amount, inclusive 
of interest nt 8 annas, and will take the two 
hoondees from Bhaee Ramki Futteh 
Chand with whom they nre ke Shonld I 
not pny the money according to this condition, 
then you have the authorfty, and I will pay it 
with protest charges. Further, all is well. 
Date Sunday, the 7th day of the light side of 
the moon in Kartick, Sumbut 1924 (8rd No- 
vember 1867). Further, I paid into the hands 
of Peetam Doss Rs. 160 on Monday, the 2nd 
day of the light side of the moon in Assar, 
Sumbut 1925 (22nd June 1868).” 

The point which hag been argued before us 
with great ingenuity by Mr. Marindin and 
Mr. Evans for the defendant, is that the effect 
of the letter written by Monohur Loll, the 
g«nashin of Sheikh Syed Ally of Patna to 
Sn*ikh Syed Ally of Calcutta was to alter 
the*eharaeter of the defendant's obligation, 
and to make him liable ns a surety only for 
Sheikh Syed Ally upon the bill in suit ; that 
the plnintiffs, at the time of making of the 
ngreement of the 7th of the light side of 
the moon in Kartick (8rd November) had 
notice that the defendant wns merely a surety 
for Sheikh Syed Ally; that the agreement 
which gave time to Sheikh .Syed Ally, 
the principal, operated ns n discharge to the 
defendant, the surety, although at the time of 

the-discount ef the hoondee by the plaintiff 
rà relation did not exist between Sheikh 


«m Syed Ally and the defendatt. 


think, however, that there is no satisfactory 


m a lido evidence that at the time when, by 


ntering into the agreement of thts 7th day of 
the light side of the moop ‘in Kartick (3rd 
November), the pjeintiffs gave time to Sheikh 
Syed Ally, the plaintiffs T: or had notice 


wt . 
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that the defendant stood in the positipn of a, 
surety, even if he was a surety, only. 

I desire to say that I have hen 
in the course of the argument whiclt con-* 
vinces me that, if an obligation is engered 
into by two persons A nnd B with a third 
C, by which the two obligors are both liable 
to the third C as principals, A and B can 
by any subsequeut arrangements amongst 
themselves, without the privity or n«seut of 
C, relieve themselves or either of themselves 
of the obligations which are incident to tho 
character of principal, and by mere notice of 
such arrangement compel C to forego his 


right to treat them both as princjpals.* Lord ` 


Lyndburst, in Oakeley vs. Pasheller (4 Cl. 
& Fin, 207; see 282; S.C. 10 Bligh, 
N. S, 648; see 586), asks the question, 
“ Can you cite any authority to the effect that 
two princijf&l debtors could by arrangement 
between themselves convert one into a surety 
only for the other principal debtof ?" Mr. 
Pemberton and Mr. Leigh, in reply to that 
question put during the argument in the 
House of Lords, do not attempt to say that 
anything of the sort could be done. But 
theye argue that, in point of fact, Sir 
Charles Oakeley, the creditor, by adopting 
fn arrangement by which the new debtor 
became liable to him, accepted Reid and 
Kynaston ns the principal debtors, leaving 
aud looking to Sherard’s executors as 
sureties for the new obligation. el think 
it clear that an obligor cannot, without the 
consent of the obligee, alter the position 
of the obliges, or take away hia rights na they 
existed at the time when the obligation had 
its inception. In the case of Oakeley vs. 
Pasheller (see 10 Bligh, N.S. 578), if tho 
judument of Sir John Leech be examined 
carefully, it becomes clear that he also 
noticed the point that Sir Charles Oakeley, 
the obligee. had adopted the new firm as 
principal debtors, and thereby consented to 
accept the liability of Sherard's executorg, as 
that of sureties ; and. I may add that this is 
the view which is taken of the case in Lindley 
on Partnership, Vol. I, p. 462. In the 
present cage, Bhugwan sold his bill on 
credit, as drawer and tor, or drawee 
of a bill on his own firm sold for value; he 
was liable on that bill as principal. sOn the 
igilure of the vendee ofgthe bill, Syed Ally 
to pay the consid on, he, for hiseown pur- 


poses, er for som@ consideration of whith we . 


know aothing, chose to forego his right to 
proceed at once against Sheikh Syed Ally.e 
Instead of enforcing the remedy then itame- 


diately open to him, he chose to take from 


|. «w 


nothing ® 


e 
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Syed Ally an engagement to provide for the 
bill at maturity. He did this without oom- 
* monicatigg with Hurjeebun Doss, who in tho 
mean time had taken the bill in the ordinary 


course of business for valge. The effect o' 


the new arrangement was to alter the whole 
cliarncter of the bill and of the liabilities 
of the parties to it, J think that this could 
not be done without the assent of Hurjeebuu 
Does, the holder of the bill. 
as between himself and Hurjeebun Does, 
Bhugwan Doss was the principal debtor on 
the hoondee when the hoondee was discounted 

, by the is and that, as between the defen- 
dant afd Hgrjeebun Doss the plaintiff, the 
plaintiff has a right to hold him to his origi- 
nal obligation as principal debtor to this hour 
The mere fact that the plaintiffs, on discovering 
that there was something wrong about thc 
bill, were willing to proceed, and'did proceed 

against Syed Ally in the first instance, in no 
way alters his position. 

But even if it be admitted that notice can 
have the effect of creating an equitable 
duty on the part of the obligor to use his 

- Tights if such a way as not to prejudice the 
interests of a surety, I think that it mast be 
admitted that such a notice of the exiatenc: 
of rights wholly unkgown to the obligee must 
be an honest, fair, and full disclosure of the 
relations of the obligors as between them- 
selves, so as to enable the obligee to know 
and effe@ually exercise his own rights. The 
prigeiple on which insurers are bound to dis- 
close not only all the facts which they be 
lieve to be of importance, but all the facts 
that might influence the party about to in- 
sure, seems to me to apply to cases like the 
present. I think no equitnble right can be 
ba+ed ou a notice which conceals or suppress- 
es facts which it is or*mny be essential to the 
interest of the obligor that he should know. 
Such, it is clear, would be the effect of the 
notice which the defendant says that he 
gare. Had the defendant told the plaintiff- 
that he had originally sold the bill on credit, 
and had, on failing to get payment, accepte | 
the letter of 8rd As«in (16th September), 
the pluintiffs waold probably have called on 
the defendaut for immedinte payment accord- 
fg to his contract with Syed Ally® when 
they drew the bill, Of the cases citgl, there 


I think that, 


jurisdiction to entdttain it, 
of action did not arise in Calcutta, and be- 





cause the defendantedid not, at the time of 


the commencement of the suit, “ carry on 
business” in Calcutta, within the meguing 
of Section 12 of the Letters Patent of 1865. 
It is urged in appeal that, whether the 
cause of action did or did not arise in‘ Cal- 
cutta, the defendant was certainly carrying 
on business there when the suit was com- 


.menced. I am of opinion that the appel- 


lants are right in this contention, and that 
therefore the Court below was wrong in 
holding that the defendant was not subject ess 
to the jurisdiction in this suit. Taking *the 
defendant's own statement, his place of per- 
manent residence is at Allumgunge in Patna, 
nnd he has a oooty, or place of business, in 
Marugunge, also in Patna. His principal 
business consists in buying country produce 
at Patna and sending it down to Calcutta for 
e himself pda aln consignment, 
im«elf selling it in cutta, and himself 
receiving Rd proceeds. Me comes to Cal- 
cutta, he says, three, four,, or five times, 
nud sometimes only twice in the course of a 
year, remaining in Calcutta three, four, or five 
mouths ata time. He puta up at the gola 
of the arhutdar in whose godowns his goods 
are stored, and in whose premises he lives ; 
he conducts all saleg and realizes the pro- 
ceeds himself, employing no agent in, the 
matter; then returns with the proceeds to 
Patna, where he remains for a month or two, 
preparing and despatching fresh consign- 
ments, and starting agnin for Calcutta, so as 
to meet them on arrival there. This goes 
on throughout the year, and has been ae 
on for five or six years. He has been in the 
habit of drawing bills at Patna, on bimmelf 
at Calcutta, and of paying them there. He 
has kept books in Calcutta of his transac- 
tions there. While absent from Patua, his 
father looked after his businefe there, the, 
only other business spoken of being a dealing 
in hoondees drawn by himself at Patna on 
himself at Calcutta. The hoondees have 
usually been paid by him out of the moneys 
realized here by the sale of his goods, It ap- 
pears to me that this is clearly such a carry- 
ing on of business in Culcuttajas inakes,the 
defendant subject to the jurigdiction in 


suit, For the defendaet the oase ‘of Shiels = 
vs. The Great Northern Railway - 
pany was much relied on. But that case i a 
to me toeAnve really little beasing upon the ° 
facts with whiel we have to deal at presen ees 
A Railway Company wich, in a certain 
sense, carries qo usiness at every statión- 
e = 
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sis not one which, weg carefully examined, 
will be found to gove case before ur. 
- e I think that the defendi wholly fails, and 
Sint the plaintiffs are entitled to a deeree for 
e the amount claimed. 
elacpherson, J.—The plaintiffs’ suit was 
. dismissed on the ground that the Court had no 
. ~P 
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in Great Britain, where à makes contracts 
for the convéyante of, and receives pas- 
Bengers or goods to be conveyed, is in a 
position ‘wholly differeft from that of a 
trader who exercises his calling partly in one 
and '*part]y in another of two districts. 
There no dopbt would be manifest incon- 
venience, and some injustice, as Mr. Juatico 
Hill eays in Shiels es. The Great Nor- 
thern Railway Company, if the words “oarry 
on business” were taken in their most extend- 
ed import, “for then a Railway Company 
against whom a cause of action within the 
jurisdiction ef the County Courts Act 
arose, might be sued ‘in any County Court 
in the Kingdom at the option of the plaintiff, 
provided the Court had a station within the 
district of such County Court, without gny 
regard to the place where the cause of action 
arose, or to the fact that the officers or ser- 
vanta a the Court at such last-mentioned 
station knew nothing of, and had nothing to 
say to the affairs or business of the Court; other 
than denying the Mr uir. i direct- 
ors, and acting in conformity with Whe regu- 
Intions of the Court at the principal station 
where they were employed.” Not one, how- 
ever, of the inconveniences contemplated in 
thie passage of Mr. Justice Hill's Judgment 
are to be found in the present case, if it be 
held that this Court has jurisdiction. For 
the defendant is sued"bn a hoondee drawn 
by Himself and peyable in Calcutta by him- 
self, he having, moreover, been in Calcutta 
when it fell due, and himself knowing every- 
thing connected with the transaction. Bo 
far, therefore, as the argument ab inconve- 
"ienti may have anything to do with the 


coMclusions arrived at by Mr. Justice Hill, 
tha ument is wholly out of place in this 
case.» Mr. Justice Hill continues :—“ Many 


ilustrations might be put to show that the 
words ‘carry on his business’ must receive 
some limitatiqn, even in the case of private 
individuals. A builder, whose place of busi- 
ness is in one County Court district, takes 
& contract for the erection of extensive build- 
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him; and he says it is clear that London is 
the only place in which he carrie on his 
business. He adds, liowever, “I do not mean 
to say that a private trader or firm ‘may noe 
carry on business within the meaning gf the 
Statute, in more tifan one place. , The illus- 
trations which I have used are merely*for the 
purpose of showing that the words ‘carry on 
his business’ gre uot to be taken in this most 
extended sense.” Fully adopting this de 
claration, I do not doubt that the decision in 
Shiels vs. The Great Northern Railway 
Company is perfectly right. Moreover, I am 
not inclined to cavil at the illustration as to the 


London dealer who has travellers acting for - 


him in the country. As to the Mhilder whose 
place of business is in one county while he is 
erecting buildings in another, Mr. Justice 
Hill’s illastration will be perfectly sound in 
a certain stato of facts, but not so in a cer- 
tain other state of facts. If the builder’s 
position in its general features resembled that 
of the Railway Company in Shiels vs. The 
Great Northern Railway Company, it would 
certainly be correct. But in this case of the 
builder, as in every case arising on, the con- 
struction of these words “carrying on business,” 
all d&pends on the particular facts proved in 
each particular case. No ‘fixed or certain 
rule applicable to all cafes can be laid down. 
That this was Mr. Justice Hill’s opinion is 
apparent; and he expressly says that a pri- 
vate trader may “carry on businessgiu more 
than one place. The judgment in this case 
of Shiels vs. The Great Northern Railway 
Company was approved of and affirmed by the 
full Court of Queen’s Bench in Brown vs. 
London and North-Western Railway Company 
(82 L. J. Q. .B., 818). But in this latter 
case aleo it was evidently the opinion of the 
| Court, that the * carryjng on business" need 
not necessarily be oonflned to one place. 
Crompton, J., says: “I agree with Hill, J., 
that business must mean the general business 
carried on at the principal station. I am 
inclined to think that there may be casea^"in 
which the business of a Railway Company 





ings iu another district, the completion of | may be held to be carried on at two places. 


which will require a considernble time, and 
for the purpose of such buildings he erects 
workshops thereat. In one sense, the builder 

es on his business in the last-mentioned 
æ istrict, hut he does not glo so within the 
meaning of the enactment, see Gorslett vs. 


For iu*tance, suppose a teiminns nt two 
places, like Liverpool and Manchester, and 
the mestings of the directots Leld as inueh 
at one place as the other, I do not see why 
the -bus®iess mny not be pid to be enrried on 
af both.” Blackbu , says e" The ques? 
tion turns entire ou the construction of 


i 


mljetris (29 L. T. 75). Then he gives the 


caso of “a denler, whose place pf business 
# in London, and who sells exolu«ttely there- 
in, but employs travellers $o visit different 
parts of the county” making contracts for 
6 


L 
f 


the 60fh Section, 9 & 10 Vict, e 9% ^ 
That was enncted with a view of regulat- Š 
ing where defendants in general shoutd pe ' 
sued, aud it would appear thet the Legisla- , 


\ 


~ 


a 


P om 


tnre thought that, in small cases, managed 
‘generall¥ by the partieg themsolvee, the 
e most oonvenjent place wonld be that in 
evhicheth defendant either dwelt or carried 
on his business ; Eon such onset 
as a man having s plafe of business in 
Westufinster and living in some suburban 
vila. But business can only be said to be 
carried on where it is managed. No doubt 
tnere may be cases where a man carries on 
more businesses than one, andin different 
places. But such cases are quite exceptional ; 
and the place of business in general must be 
the place where the general superintendence 
* and management take place.” In the Keynshain 
Blue Lias “Lime Co. vs. Baker (2 H. & 
C., 729), the business of Railway Companies 
is treated as in some degree swi generis. In 
this case the Company's business was to 
manufacture and sell their gogls. The di- 
rectors met in London, but the sales were 
made at the place where they got the material, 
and prepared it for sale, and that was held to 
be the true place of business. In Framjee 
Cowasjee Marker vs. Hormusjee Cowarjeo 
Marker (1 Bom. H. C. Rep. 220) the Court 
(Sausse, C. J., and Arnould, J.) say: ** To 
determine whether a defendant is ca tying 
on business, it must first be ascertained what 
his particular trade, onlling, or occupation is, 
and then we can examine whether the facts 
proved amount toa carrying on of that par- 
ticular gnde, calling, or occupation within 
the jurisdiotion." The learned Judges then 
weht into the facts, and found that the de- 
fendant was a retail dealer in European 


goods, having shopa, and carrying on the busi- 


country stntions, and baving an establish- 
ment in Bombay, where goods were pur- 
chased or received fram Europe and forward- 
ed to the various shops of up-country. No 
gales were ever made in Bombay by the 
defendant or his servants there. The Court 
say: “The branch or agency established 
within the juriediction appears to have been 
limited to purposes other than those of eale or 
profit, Under these circumstances, we think 
that the defendant, as n retail dealer, gaining 
his livelihood {py the profit upon sales of hie 
goods, did not carry on business in Bombay 
so gs to render him in that respect fable to 
the jurisdiction. ee present case ‘sale’ 
“is mada, thostest of ing on the busin&ss 

of œ. retail dealer, and We place of sule is 
7 3reated as the place of > oe on tifnt busi- 
. ness.” If we apply & similar text to the 
case’ now before us, can it be donbted that 
the defendant, was carrying on business in 


1871.] Appeals from THE WEEKLY REPORTER. Original y 27 


— 





Calcutta. He infact made hig livelihood by 

tho profits upon the sales $f his morchandise 

in Calcutta. He expressly says he no 
goods up-country With him for ‘sale there. , 
The only other means of livelihood was the 
denling in hoondees dra at Patfié on 
himself in Calcutta; and this was also in 
itself a species of carrying on business in 
Calcutta, inasmuch as the hoondee business 
was intimately connected with, and in truth a 

part of, the other businesa of selling his mer- 
chandise in Calcutta. Unquestionably the 
more important portion of the defendant's 
business was transacted in Galoatta. ‘The J 
defendant says, his “Head Office" wes iu^ 
Patna. But what sort of a head office does 

he really show to have existed ? He proves 
merely that when sbeent from Patna his 
father looked after his business for him. 
There is no evidence that the father ever 
transacted any business for him unless it may 

be that he occasionally drew hoondees in the 
defendant’s name upon the defondant at 
Caloutta™ip þe taken up by the defendant 
there with the money realized from the sale 

of his goods. I cagnot say that I have 

doubt whatever that, under the cireomsiang/ 

the defendant was carrying on business h ~~ 
Calcutta, and is therefore subject to the 
jurisdiction. © Our own decision in the case 
of Greesh Chunder' Bonnerjee vs. Collins 
is strongly in favor df this view of the quee- 
tion; and there is nothing whatever against 
it in the onse of Chinnamal vs. Taluka- 
natanmal, or in Subharya Muddali vs. 
Government (1 Mad. H. C. Rep. 280). 


' Some question has been raised as to whether 
ness of selling those goods at various up- | 


it is proved that the defendant was carrying 
on his business in Calcutta at the time the ghit 
was commenced, even if he was so nt, the 
time the summons was served uponehim. 
On the evidence, I have ro hesitation in 
finding, as a fact, that he was carrying on his 
business in Caloutta at the time of the com- 
mencement of this suit. 

Findingr:that the Court has jurisdiction, 
I proceed to consider how the case stands on 
the merits. 

The plaintiffs «eek to recover the amount 
of a hoondee for Rs. 2,500, dated the 15th of 
the light side of the moon iu Bhadro 1924 
(13th September 1867), drawifby tho ded 
ant nt Patna on the defendant ip iler m 
payable forty-one dnys after dute to Syed Ally ^" 
or order. The defence is that the hoondee 
an accommodation bill given by the dofendun 
to Syed *Ally for his acconfmodation amd s 
without considemntion, aud that the plaintiffs, 


after the*hoo had o due, and after , 
Vo. M 


|. 


to 
oo 
by 
E 
p i 


Li 


the* plaintiff had notice that the defendant 
was, as regards this hoondee, only surety for 
Syed Ally who was the principal debtor, 
gave timo to the principal Syed Ally in such 
a manner as released the defendant, his surety. 

Tt*ia quite clear that this hoondee (which 
being drawn by the defendant upon himself 
may be treated as a promissory note, whether 
the acceptance appearing upon it is a forgery 
or not—a question as to which I do not 
stop to enquire) was not an accommodation 
bill in its inception at the time it was taken 
by the plaintiffs. This is in fact admitted 





w by “Mr. Marfndin; nnd whether admitted or 


not,^it appears on the face of the defendant's 
written statement, in which he says (para. 4) 
that he drew‘the hoondee for himself at 
Calcutta nt the request of Syed Ally who 
had promised to pay him the consideration 
in a day or two; and (para. 5) that Syed 
Ally having failed to pay the amount, in- 
formed the defendant that the nmount of the 
hoondee would be paid at Caloutyn by hie 
gomnstuh, and gaye the defend@ td letter to 
that*effeót to his (Syed Ally’s) gdmastah in 
Calcutta, In his deposition the defendant 
says: “ I received nothing whatever from Syed 
Ally. I had had dealings with him of thia 
sort. I had drawn hoondees, of which he 
paid me down & portion. On this occasion 
he paid no portion. I pad no goods or funds 
of his." In eross-examination he says: “I 
draw bills on myself at Calcutta and pay 
them. I had many bill transactions with 
Syed Ally, very many; I drew the billa at 
Patna, and gave him bills to the extent of 
50,000 or 60,000 rupees, during the three 
years his transactions went on with me I 
dr¥gv bills also for others * e * 4 
With the prooeeds of my goods I take up the 
hooRlees. Ido not bring piece goode here, J 
buy nothing. Ido not take any hoondees 
here. I meet hoondees if they come from 
there; and i& any money is left in my hands, 
I take it with me. * * * * When away 
at Patna, I draw bills at Patna on myself in 
Calcutta. IfI am not here, I accept them when 
I come down." Gopee Loll Dullal, n witness 
examined for the defence (under commission) 
enys, that he was the broker employed by 
both parties at the time the hoondoes were 

yn by the‘defendant ; and that the atate- 
æ ments mide by the gefewlant, in the 4th 
para. of his written statement, is true,— 
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give to Monohur Loll, and demand money fos 
the hoondee. I demanded it when the time 
within which Mohun Loli had promjsed pay- * 
ment had expired ; that is to say, three or 
four days after the delivesy of the hoowdee," 
In its inception, therefore, it was ẹ hoon- 
dee given by the defendant to Syed Ally 
for vulunhle considerntion, the consideration 
being the promise to pay the defendant 
at Patna within three or four days. The 
plaintiffs became holders of the hoondee for 
value on the night of the day after that 
on which it bears date, —that is to say, before 
the expiry of the time within whioh Syed . 
Ally had promised the defeudan&to phy bim 
the value. 


The case for the defendant is that 
when Syed Ally made default at the end 
of the thrée or four days, the defendant 
pressed him, and thereapon Syed Ally (by 
his gomagtnh Monohur Loll) gave him a 
letter to his (Syed Ally’s) Calcutta firm, 
directing the Intrer to pay the hoondee on 
due date, ns he had not paid for it at Patna. 
Ou the evidence, it is doubtful whether this 
lette? ever wos received by the Caloutta firm 
of Syed Ally. Monohur Loll, the Patna 
gomastah of Syed Ally$soys, he wrote such 
netter und sent it by post to Behatee Loll, 
the Calcutta gomastnh of Syed Ally ; und 
that he gave a letter to the hke effect to 
Bhugwan Doas. This is erelo ed by 
Gopee Loll Dallnl, and also by the defend- 
ant himself, who anys the letter produced and 
dated the 8:d of the dark side of the moon 
in Assin 1924 (16th September 1867) is 
the letter which he personally got from Mono- 
hur Loll But Baharee Loll the Calcutta 
gom&-tah of Syed Ally, was examined as a 
witness for the defendant, and denies ever 
having received any such letter by poet or 
otherwise, while the defendant himself does not 
say that he ever presented his letter to the 
Calcutta firm, or made any demand whatePer 
against Syed Ally upon it at any time, 


Soon after this letter was given by Mono- 
hur Loll Syed Ally bee n ditheul trea, 
topped payment. The plaintiffs evident y 
had some communication with the defendant 
nhot tnt time ns to Whether the lioondege 
would be paid when The defendant anys 


mitfi cly, that the defendant gave the hoondee 
«o Monohur Loll, the gomastah of Syed Ally, 
e-Qpon bis undertaking to pay the commis- 
sion thereof iu three or foir days. Then he 
says: “I did, on fil of ghe dtfondaut, 

e 


* xk E 


that on phis ocensiGf he smd he would not puy ~ 
it, becange the acceptance on it was not lied 
heenuse he had received no consid ration for A 
the hoondce from dyed Ally. The platütfs 
deny that anything was sald about want of |. 


242 \ a 


1871.] Appeals from THE WEEKLY REPORTER., Original Juridijetion 29 
M e 


. e 
consideratjon. However that may be, when | by him from Patn&. As he himself FRYS ; 


fhe boondee fell due, ‘it ‘vas presented for the practice was that the hoondees should Le 
payment to the defendant, and he absolutely drawn by his Patina firm’ (ie, himself at — . 
refused to pay it, depying that he had accept- " Patna) upon his Calcutta firm (i.e., himsef at 
ed it; whereupon it was protested, ‘ | Calcutta), and that the hoondets thus drawn 
should be paid by. him, when in Calcutta, out 
Up to this point in the case, there is no of the proceeds of the goods sold by’ him 
doubt as to the defendant's liability. As the, there. Living as he did mainly by bringing 
drawee for valuable consideration of a hoon-, down country prodace from Patna for sale 
deo on himself (or as it may, be put, as the, here, it was manifestly for his benefit and 
.maker of a promissory note) in favor of Byed convenience to draw and sell his hoondees in - 77 
Ally, for wifich the plaintiffs paid full value, | Paton so as to be placed in funds there 
the defendant was undoubtedly liable to pay , wherewith to pay for purchases made, This 
the plaintiffs the amount of the hoondee when being the nature of his business, the defend- 
due, whatever may have been hje relations nnt, in the ordinary course of it, sold this 
with Syed Ally at the time the TAR hoondee to Syed Ally, with whom he had had 
reached maturity. many such transactions, ‘and who promised 
to pay thewprige of the hoondee in two or three 
But it is contended that, owing to subse- days. He’ did not pay as he promised * an 
quent events, the defendant is no longer liable. | being pressed for the money, he came to 
It is said that, by reason of the agreemeft to, with the. defendant, and agreed that, i 
pay in Calcutta entered into by Mokena! of paying them at Patna, he would pay on 4 . 
Loll, the position of the parties was changed, | later date at Calcutta. Thereupon the letter 
so that, as between themselves, Syed Ally | now produced, and relied on by the defendant, 
waa the pgincipal debtér on this hoondee, and | was given by Syed Ally. I cannot seo that 
the defendant merely his urety ; that, this latter agreement alters the position of  : 
before the hoondee fell due, the -plaintiffs ' the parties, except that the payment of the > 
became awarethat the defendant was only ' price of the hoondees was postponed, and 
surety for” Syed Ally ; that, after it was the place of payment changed from Patna to 
presented for payment to the defendant, nnd Calcutta. After the letter was given, 
repudiated and dishonored by him, the plain- was just as much ns ever a contract binding 
tiffs entered into an agreement to give time to Syed Ally to pay the defendant the price of 
Syed Ally, and that this agrement operated | the hoondee ; the date and place of payment 
^8 a release to the defendant. I do not, how- alone were altered. This is no tase of prin- 
ever, think, that the lettor given by Monohur, cipal and surety at all, though it is a case in 
Loll, or the agreement which led to that| which the defendant. when called upon to pay 
letter being written, had the effect of altering the amount of the hoondee, might well have 
the position ofthe parties so as to ia! the feeling thut practically he had received 
Syed Ally the principal in this matteg, and | no consideration for it, as Byed Ally had 
. tue defendant his supety only. The defendant | failed to fulfil bis promise. But every ord, 
' "ud Syed Ally wer® of them trade% | or, who has parted with his goods or money DS 
- carrying on business ^ tad and Calcutta. nnd does not get paid for them by his debler 
‘She-defendant had considerable transactions | ordinarily «ans a precisely similar feeling." 
? in ghpondees in connection with his trade of| But even if tha relation between Syed Aly ~~ 
» selling in Calcutta merchandize brought down! and the Nefengene wus Monverted into one 
- l ; ° : , " V . 
js | “VA, 


a Y 
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of prinoipal and surety, the defendant is not 
in my opinion released, even if the plaintiffs 
did give timo to Syed Ally. 


Mr. Marindiů argues that, if the relation 
of principal and surety exists, time given to 
the principal will exonerate the surety, if the 
creditor, when giving time, has notice that the 
one is prinoipnl and the other is surety only, 
even although he had no notioe of the faot 
~ wheh the original contract was entered into. 
And he argues further, that it does not matter 
when the relation of principal and snrety 
comes into existence, provided it does so prior 
to ‘the giving of time, and the creditor when 
giving «ime is aware that it exists. How- 
ever startling these propositions may seem 
at first sight, they appear i borne 
out by the decisions and the dicta of the 
Judges in the case of “Pooley es. Harra- 
dine, Taylor os. Burgess, Greenough vs 
M'Cleland, and Bailey vs. Edwards, But the 





between themselves after they hade become 
liable to the creditor as judgment-debtors, 
by his conduct recognised dnd assented td 
the new arrangement. Fhe marginale note 
given to this case is not limited, as it *should 
be, and is not warranted by the facts. The 
latest case I have found bearing on the 
subject is Ewin vs. Lancaster (6 B. & S, 
571). ‘There also the surety had been only 
a surety from the commencement. Bailey 


vs. Edwards is no doubt mentioned with . 


approval; but it is referred t by Cock- 
burn, C. J. merely as a caso in whioh it was 
held that the giving time to & prior indorser 
of a bill of gxchange discharged an &coomo- 
dation acceptor. There is no decided case that 
I know of which actually governs thé case 
now before us, except so far as Odkeley 
vs. Pasheller, and the dictum of Blackburn, 
J., founded upon that case, may be said to 
govefn it I am clear that Oakeley vs. 
Pasheller does not go so far as it is mdid tó 


present case, taking it as one of principal | have gone; and that being so, I am not pre- 
and surety, goes in“Its facte far beyond pared to act upon the rule which is supposed 


any of these cases. In every one of them to be deducible, but has never 


at the time of the original contract. Here 
the alleged surety was admittedly & principal 
the bill was drawn by him, and when 


S. taken for value by the plaintiffs. It is 


in anyegonteeted 
ease been decided to be^deducible, from it. 
There is another point in ich this case 


differs from all of the reported ‘oases. It is 
this that, when the hoondee fell due, and 
when the defendant was undoubtedly liable 


g” 


true* that, in Bailey os. Edwards, Mr.' upon it as principal, it was duly presented 
Justice Blackburn seys that it was decided | to him for payment, and he then not only 
in Oakeley vs. Pasheller that the surety | did not pey it, but wholly repudiated all 
will be discharged if the creditor, having ' | liability on the hoondee on the ground that 
~ notice that he is surety, gives time to the prin- he had never accepted it, It is possible that 
cipal, even although the relationship of prin- , this refusal to pay, and repudiation of 
cipal and surety did not come into existence | liability, might have an important bearing on 
until a date subsequent to that of the original | the qüeetion of the eqaities which the defend- 
contract. Bué the decision of Sir J. Leech, | ant sets up as against the plaintiffa On this, 
. R, in, Oakeley vg. Pugheller, is stated | however itis unn 
too, broadly when thus expressed, for a at length or exp 


| 
| 
| 
| 
the surety had been surety from and j 
| 
| 


for me to enter 
JI 


) Opinion.* e 
 Picofal Penden of the report satisfles me | ec e t 
ee — that in that ‘case the surety . waf$'held dis ` * - . hé 
charged, because thy crediter®had, with notice | "e` 
k of ees come to by the parties | . Appeal allowed. 
J V $ 


*.- RULINGS OF THE HIGH COURT IN 


The 3rd June 1871. 


\ 


Present : 


The Hon'ble H. rete] aad W. Ainslie, 
as, 


Jurisdiction—Magistrate of District 
—Deputy Oommissioner—Appeal— 
Sections 14 and 342, Oode of Ori- 
minal Procedure, 


Heferenos to the High Cowt under Seotion 
484 of the Code of Criminal Procedere by 
the Deputy Commissioner of kwokimpore, tn 
the oso of Boron Dhoom. 


A Deputy Commissioner in a Non-Regulation Pro- 
vince comes, under Section Mi LE M 
of the 


oom t to decide upon an appeal 
preferred Bader Section 414 eoma an order of a Bubor- 


= ord 
cae te wile be had nó has exercised pem a 
- Referonos.—Oxn “ Boron,” a Dhoom, charg- 
ed certain persons before the Police with 
having stolen his fish and fishing nets. On 
enquiry by the Police the case was found 
falso, and a warrant was ‘taken out against 
the fao informant. From the evidence it 
a that the case was falee. The com- 
s roin and aooused having had some alter- 
cation the complainant was assaulted, but 
there was nothing to show a theft had been 
committed, and on the Police making enqui- 
ry oomplainant's fishing-nets were found in 
his house. 


. The lower Court having powers of a 
Subordinate Magistrate, let class, convicted 
the accused person under Section 182 of the 
Jndian Penal Code. 


The offence committed hes been ruled to 
be that faling under Section 211, and not 
that under Section 182. ' 


- The evidende shows that the real offence 
“committed is beyond the jurisdictiqn of the 
lower Court. j : 


Judgment of S High Oourt :— 


“+: . Aule, J.—The Depüty Commissioner is 
* right as to the offence being one whfoh should 

id ¥o been dealt with under Section 211 
ther than under Section 182 of the Penal 


| 


« 


, @ 


* 
a . , 


CRIMINAL CASES. 


v, 


Code, and also as to the Bwbordinate Magis- 
‘trate not having jurisdiction in cases under 
Section 211 ; but as all orders of tho Subor- 
dinate Magistrate are appeslable ‘to the 
Magistrate of the District under Section 412 : 
of the Oriminaol Procedure Code, and as the 
iid Commissioner under Section 14 comes 
‘within the designation of Magistrate of the 
District, he was competent t deal with the 
appeal preferred to him and to dispose«of all 
questions of law and fact arising on it. 


The case with the papers will be returned 
to the Deputy Commissioner to be ,dis- 
posed of. A 


>} á The 3rd June 1871. 


— 


Preieni » A 


The Hon'ble G. Loch and Onoocoo nder 
. Mookerjee, Judges. ~ 


Warrant—License— Municipal Oom- 
missioner.—Ac?f'III of 1864, B. 0.— 
Ohapter KV, Oode of Criminal Pro- 
cedure. 


Bissessur Ohatterjee, Petitioner. 


Baboos Debendro Chwnder Ghose and Bungshos 
Dhur Sen for the Petitioner. , 


of a person who may have 


failed to on a summons to angprer a under 
Beotion 27 of that enactment for using TE 
straw or depôt without a license, 

Per J.—The provisions of Chapter XV of the 


Code of Procedure are not applicable to 
offences under Act III of 1864, B, C. 


Loch, J.— Ox the 29th April last, a petition 
was presented on the part of Bissessur 
Chatterjee accompanied by tn affldavi from 
Hurry Mohun Dey styling himself the GP 
mastah and agent of, the said Bisseesur ™ 
Chatterjee, tothe effect, that. his employer 
had a wood depÓt situated at No. 4-1 a 
Road, Bhowanipore; that on*the 21st April, |, 
a summons fram, the Municipal Comin. 
ers of-the puburbs of Calcutta had been | 


t» 3 


e e 
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sorved on Er requiris him to appear on the 22nd, nor, consequently, did he re- 
ps by ‘agent, on 22nd April, | ceive any order from the sitting toto ° 
forg p sitting Commissioner at: Alipore | attend oni e 24th 5 thatan the 24th wh ae e 
to answer to a charge for "breach of Séction was preeont in Court, he was Informell ; 
77 Act LIT...1864,, B. O., by. hating used the his. appearance. Jas nof, PU TES capi 
promisas No. 4-Í “Strand, „au a Wood S e dgainat his r 
depôt without license from the: Opritüskiod 4 through him, ag as not, a Tod Mp ru 
eru j that in obediange to the said syinmohs,, |! ‘agent and stood nó &uthority; that no 
he, Horry; ,Mobun, es agent” for roa ahd jorder for his detention was, made, and that 
Chatterjee, “did attend before Mr. 8 ino representation was made on either the 
‘a Magistrate and Commissioher cf-the"Bub- i220 oz 24th that Bissossur Ubattarjoa ‘could: 
bs of Oaléutta, on the 22nd April, and iot attend on account, of illness. 


was ord the said Magistrate to appear |; 

S ee Pie on the 24th idem, ;- 'that'in |, -Fhe „explanation .of ; ; the: -Magistrato is ig, a, 
accordance with the sáid order he, Hurty ‘complete. answer to E .&llegations madọ in 
Mohun Dey, did again appear before Mr. tha; afidavit, put in by Hurry Mehurf but 
Sterndale on 24th April end offered to answer |/there still remains the question whether’: the 
to the charge mentioned in the -sammons and jaa i wes, under the ciroumstances, 


pa any fine which his master, might Es ded in isening'a-wrurrerit for the artet of: 
labio o on conviction; that the Magistrate, jée, "and a further question 


n raise@ whether under the law undbr 
m he professed to-act the Magistrate had 
authority. tq issue a | marrant. Mer 


| > Act TIT of 1864, Béngal Counoil, ito whate 
lays down any -distinet course of. procedure. 
Tt’ Iren provides for notioes to- be served 

















would 4e dee and direeted' a to de- 
tain him, the said Hurry Mo in the 
office; that two grarranta were subsequently 
issued by the said istfate for the arrest |' 
qf. tho seid Bissessur Ohatterjee. -The oa 
er of the petitioner Bissesstr Oha 
was that the High Court would order the 
withdrawal of the warrant, as. the „Argum: 
stances did not Judy i issie. l 


before. the M ipal? 
Fate dapi oan prooeed to take action, but” 
96 it, dows.not.‘provide far the services of sdn- 
mons, and were.it not for the incidental mens) 
tion of summons with nótioes in Section, 84, 
it might be questionable whether a summons; 
requiring the.attendanoe id cond. a 
issued under the Act, o. eb e 


Tho Act. (IH of. 1864; Bengal Gouncil) Uo, 
where, provides for- tha issue of a To, 
nor dogs, it make any. of the provisions of he, 
Oriminal Procedure: Code applicable to. the, 
investigation of offences sounder the. Act; mor. 
is there any provision in it that it i is. toy bá: 
road as part of Act XXI, 1857. But it may 
Ke sali that tho Municipal: 6dm missioner "wis 


The proceedings werd called. for - ud the 
Magistrate was directed to Pon any ex- 
plana ion he had to offer: 


On lst May 1871, Mr. Bterndale; a Ha- 
i gistipte and Commissioner of the Municipal- 
ity *M the Suburbs of Calcutta, forwarded 
the pfyceedings fo the High Court, and stated 
that he was unable to conjecture what ex 
planation was required. in the. matter; : that 
the case, so far as it had .prooeeded, was penne in i ity of a Magistrate, and ini 
putes eotly simpke. The petitioner,' having | that dole fe shad «authority fo- issue ^ a 
n summoned to appear before the sitting summons, ae on the party-failing to 
Commissioner at Alipore on the 22nd April, [to, issue a warrant for his arrest, : No doubt 
wilfully neglected to appear, and a warrant ‘this wib tha’ course, i tee qur 
was issued tocampel his attendance; that as | trite who ‘ap ‘to aye been d by the! 
the petitioner was not in the Suburbs, a [provision of Ohapter XY ‘of 
fresh warrant addressed to the Deputy Com- | Procedure Code, a, course , Sepa to of- 
missioner of Police, Caloutta, -had been pre- [ fences ander, Aot HI, eee aN Co 
but word not issue till tha result}The Magistrate appears to have acted, 
the applioation to, thq High Court Bestien 87 and ated under a 
was known. Ina subsequent letter of }summons for the: f.the r2 v 
same date, the Magistrate and Commis- fand, on the petiti failing to attend, 
sioner of the Mpnicipal Oommiseionprs gave | di - 
provisions of Section 260; but : as Ad e 
TIC of 1864, Bengal Couneilj doen not. $ 


~ an „explanation of the circumstances of the 
provide for the: purishment- of ady offence - 





case. He stated that Hurry dohun did ‘not 
e appear in the Court of the sitting Mupistrate 


r t Te? i \ ~p 


f p oe Hu 


-pommit 


», 
, 


under the Aot by imprisonment 
even in lieu of flne, buf by flne only, and 

inta out in Section 80 how such fines are to 

e realised, vis., as provided in Beotion 61 
of the Oriminal Procedure Code by distress 
and sale of moveable propérty, I think the 
proper*couree to have been taken when the 

arty charged with an offence uuder the Act 
failai to attend upon summons, was, on his 
default, to proceed against him and impose a 
fine upon him, as provided by the law, and 
not by the issue of a warrant of arrest. 


Under this view of the case, I think the 
order the issue of the warrant must be 
quashed as Mlegal. 


Mookesrjes, J.—I am also of opinion that 
the order passed by the Magistrate and Com- 
missioner of the Municipality of the Suburbs 
of Calcutta for the issue of a warrant of 
arrest against Bissessur Chatterjee must be 
eta Under Act III of 1864, Bengal 

ouncil, the Magistrate had no power or 
authority to issue a warrant for the arrest of 
& person who has failed to appear on a sum- 
mons to answer a charge under Section 77 of 
that enactment for using certain premisesas a 
straw or wood depót without a license. The 
Section merely enapts that ''no premises 
shall be newly used” as a straw depót except 
under a license from the Municipal Commis- 
sioners, and that whoever uses such a depot 
without & license shall be liable to a fine. 
Neither this Section, nor any other Section 
of this law, gives the Magistrate any power 
to compel the attendance of the party charged 
with having used premises as a straw depot 
without a license. He may serve the person 
&oocusod with a notice or a summons to answer 
the charge and show cause why he should 
not be fined, but I am glearly of opinion that 
he cannot -be arrested under a warrant and 
his body produced before the Magistrate, as 
if he was a felon or had committed some 
heinous offence. The Legislature did not 
thiffk it proper to arm the Commissioner or 
Magistrate witb such powors in the cases 
specified in Section 77, or in the previous 
Bections of this enactment, where penalties are 
provided for net keeping drains in proper 

keeping sheep pen in a fllthy state, &o. 
The Legislature has provided an Ample 
remedy in these ofses by empowermg the 


Magistrates to inflict ques on proof of thé 
charge thit a persou has c&mmitted a breach, 


“of any of the dutios enj¥ined by this law. 


I ‘grees in setting aside the order *f the 
e istrate as unauthorised and unwarranted 
y *w. 
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The 7th June4871. 
Present : ? 


The Hon’ble H. V. Bayley and G. C. Peul, 
Judges. 


Autre-fois acquit—Oriminal fofce— 
Hurt—Sooction 352, Penal Code. 


Referenos to the High Court. wader Section 
484 of the ‘Codes of Orimiftsl Procedure 
by the Officiating Judtoial Commissions? of 


Assan. 
Kaptan versus G. M. Smith. 


A person tried and acquitted on a charge of using 
criminal foroe under Section 852 (which includes the 
offence of, battery) cannot be tried. in respect of the 
same onminal matter, on a charge of hurt. 

œp 
> ° " 

Bayley, J.—Mz. Mx Surra havi 
bean cdiselias ed on *hi ind for the I. 
of assault or use of oriminal forco under 
Section 352, which includes the offence of 
battery (Ses Morgan ani Maopherson's Penal 
Code, page 308) cannot now be tried for 
causing ‘“‘hurt-” The criminal matter in 
respect of which Mr. Menries Smith was 
tried was the flogging and beating of a Coolie 
with a cane, of this he was acquitted. It 
is now intended to put Mr. Menzies Smith on 
his trial for the same oriminal matter upon 
a charge of causing ‘‘Awrt.” It is quite 
clear under whatever denomination the 
offence is classed, if is the one offence of beagle 
ing and flogging. A second trial for the same 
offence cannot be allowed to take place, ‘re- 
gard being had to the provisions of Section 55 
of the Code of Criminal Procedure. 


In the case of the Queen versws Dwarka- 
Nath Dutt, 7, Weekly Reporter, 16, Criminal 
Rulings, Sir Barnes Peaoook in his judgment 
discusses fully the plea of autre-fors ‘acqust ; 
and ia page 19 His Lordship makes the 
following observation :—'' When it is seid 
‘that the offences must be the same, it is 
* merely rmeant that they mus bein 
* the same-" It appears to us that the 
actual offence of "whifh Mr. Smith was 
acquitted is the seme es that for which he 
has been in indioted under the 
“ kuri” Under these circumstances the 
plea of axtre-fots 
second trig) &houJd nof tak& place. 


D 
© L e. P 


uit atands good, and the* 


term ^ 7 
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] The 1Qth June 1871. 
Present : 


The Hon'ble J. P. Norman, x alee ng Chief 
881/105, and the Hon’ble G. Loch, (4 6. 


License—Slaughter-honse— Offennaivo 
es—Section 1 Act VII, B. O., of 
5—£eotion 77 Act III of 1864. 


Reference to the High Cowrt under Section 
434 of the Code of Criminal Procedure by the 
Sessions Judgs of 24- 'argunnals. 


Thà Municipal Commissioners for the Suburbs 

of Oalcutta, Frosscutors, 
ser rus 

Zamir Shaikh and others, Opposite Party. 


The Advocate General wmstructed by Mr. Adkin 
* , "for the Prosecutors. 


Baboos Aushootosh Dhur and D 
e Ghose for*the Opposite : 
The words E y 
of -1864 mean cea a 
place for the I 


Ohunder 


a parson who without a 
as a slaughter-house 
either by letting it out ger such purpose, or by em- 
ploying servants! end others for the purpose of kil 
cattle therein; but a person who be ths mere 
servant of a butcher killing cattle a partleular 
slaughter-house, or a butcher resortmg accidentally or 
oocamionally tc a alaughter-house for the purpose of 
killin Killing an ox or sheep there, does not use 
the asa PFlaughter-house within the meening of 
n 1 Act VII of 1868, B. C. 


Ad C. J.—Ix this case one Zamir 
ang 18 other persons have been convicted by 
Mvalvie Abdool Lateef, Khan Bahadoor, 
Municipal Commissioner and Deputy Magis- 


trate of the 24-Pergunnahs, of having, on the. 


2nd of May 1871, used &'place at Kurrya 
as & Sleughter-house without a license, whore- 
by they committed an offence under Seotion 
1 Act VII of 1865, B. O. 

The Court directed that’ Zamir and the 
others should pay a fine of 10 rupees each. : 


The evidence on which the conviction pro- 
ceeded was that these prisoners were found 
ee onthe day in question engaged in skinning, 

* cleaning, and dressings the exrcasos of ‘slaugh- 
tered sheep and goata. 


- * The Deputy Magistrate says :—'' I am per- 

.. “fectly satihfled that:the aooufed persons 

* have used the slaughtazdiouse in question 

“ within the of the Act, by skinning 
e 


e * 
` " 


f e omn 
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** and dressing the carcases of newly slaughter- ' 


* ed.sheep at that slaughter-house, «and that 
* ag they were &Ware that no license had 


‘been duly taken out for the use of that ° 


 slaughter-house they have committed an 


** offence under that Act. e 


The defence set up by eight of thêm was. 
that they had been in the habit of working 
in that slaughter-house as butchers ;—by three : 
of them, that they went to the slaughter- ' 
house for the purpose of purchasing the heads 
and entrails of slaughtered sheep and cattle; 
—and by two of them, that they were ooolies 
of butchers engaged in carrying meat from 
the slaughter-house to the market. e 


The pleader for the defendants contended 
that the persons found cleaning and skinning 
the carcases of slaughtered, cattle were not 
shewn to have ‘‘ used” the slaughter-house , 
within the emeaning of the word “ used” as . 
found in Section 1 Act YII of 1865, B. O.;.. 
that the person who uses a building or other 

for the purposes of a slaughter-house 
is the only person required to take outa 
license; and the accused, who may have been 
mere labourers, are not shewn to have oom- 
mitted any offence. ii 

The Magistrate expressed his opinion that ' 
“it is not necessary for every butcher or 7 
‘‘ servant of a butcher to take out a separate ' 
“ ]ioense for using & slaughter-house by 
'5 working init, but it is necessary for every 
** such person before he uses it to mgke him- 
“ golf. sure that a license has been taken ont . 
‘from the proper authorities for its being so , 
** used,” 


27,5 k 


* 


The case has been sent up to this Court; 


under Section 484 by the Judge of the 24- 
Pergunnahs, and the question which we have . 
to consider is whether the conviction wes 
legal. It turns upon the oonstruction of 
Section 1 of Act of 1865, B. 'O,, which 
provides that :—No place within the juris- 
** diotion of the Municipal Oommissioners of 
“ the Suburbs of the Town of Calcutta "s 
E + * 
“as a slaughter-honse unless a license in 
“ writing for the use thereof asa slaughter- , 


* house has been obtained, from the Muni-' ‘ 


‘ cipal Commissioners, who are empower- 
'' ed gt their discretion, from time to tims, 
‘to grant suoh license; and whoever, 
‘£ withéut such license, usts as a slaughter- 
A house any place yjsleif the limits aforesaid; 
“ shall be liable tg a penalty not excepding 
“í two fundred 
ti er 7 
* the conviction for such offence 
'* which the said offence is continued, 


d 


duripg 


- 
* 
* 


^ue 
9 4 


shall be wed . 


pees and tos penalty not: 
flfty rupees for every day afta r 


hàs an ordered 


aaa 








“Galen e ine fhe Subutbs of 
es n te of the Dis- 
TS ving visited ughter-house oh 


the 14tf May, o&mo to ae conclusion that 


‘(the occupation of slaughtering cattle and 
sheep carried on the alaughter-house at 
Nétk i ud lotis to the health and 
comfort 6 the ootimunity, hr eat 
ahold therefore ian 908. ;” «fid he 


opeded under Béo 808 of thé 
Procédure Oode. The a tidn& recorded 
a7 by Mr. Barton, thé Joi te, to whom 


the case was fefarred, s t home persons 
who inspected the place esie and that 
some persons who livo in the vidinity have 
those evils which are insepár- 

from slaughter-houses. show alsa 

that the place is not sufüciehtly supplied 
with fresh water and that the drainage of 
the has not been properly providéd 
for. But do not show that the slaughter: 
house in question is in a worse condition 
now than at any time siríoe its establishment; 
. on the contrary ib seems that some improve- 
ment has been sare E E 


during the last few years. 


It was urged before the Joint Magistrate 
that Section 308 is not applicable to the 
because the slaughter-house was estab- 
fíahed ine 1844 with the panction of the 
te, which sanction was given after 
full enquiry end consideration ; and 
because it has since been maintained with 
the express sanction of the law, and of the 
Municipality which now constitutes i 
thé cómplainaht in the matter, But Mr. 
Barton did not understand the Jp 
and rejected it on the ground that the past 
history of the alaughter-house did not exempt 
it from the, operation of the law. Mr. Bar- 
ton did not distin between the trade 
ind the mantet in which it is conduéted. 
It Ganndét properly I think be said that d 
trade is injurióds which hds béen established 
anid maintained by authodtity and is exproad: 
ly sdtiotioned bY law; and it is, ds it 
Reems td me, eepeàially "absufd in the Muni- 
bipálity to set up such an allegation dince 
they m. drected à slaughter-houke ar ate 
anxious to eafablish the business But 
“the slaughtey-loute e be well-cohddcted 
and án # Ul-condncted, d ib may be a 
á n ptoper subject for Mabisterial ofiqtiry | T 
ahd Interference if a slaughtet-house 4s used 
we due care for cleanliness: Now; tiere 
special laws which empower the Muriloi- 


bI bat ihstéad of 
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rs to cloavt slatightet- 
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= 
pitting info effeot those provinibin Which 
invest themi with amplé et fot ‘the 
pepe of avoiding «what is injuricus to the 
ealth and comfort of the community, they 
have adopted the expedient of treating. fhe 
business as a public nuisance ; and in this re- 
spect I think that thé action of the Magistrate 
was illegal, ‘arid that the proceedings ought to 
be quashed. 


From a of an | me in 
a similar case in January 1870, I find that I 
& similar on and upheld the 

er of the Depoty Magis refosing *to 


treat this slanghter-house as a nuisance., . 


There stems to bs an undefined ided that 
an uhlioehsed slaughter-house may be a mui~ 
sence, although one carried on under à lidensd 
cannot be so treated. But the license does 
not alter the trade. And a eral law can- 
not be applied to a case for whick specjal laws 
provide. The Magistrate treats the dlanghtere 
house as $&.nuisanoé, because he has failed to 
enforce the Bldtghter-house Aot of 1865., It 
has bean pointed out to me that in the cdse of 
Elliotteon eerews Feelham to which the Joint 
Magistrate refers, and othér cases, it is laid 
down that a petson coming to reside in the 
vicinity of an offensive trade catitot set up 
his own right to untainted air, if the ov 

of the trade has aoqhirgd a presumptive righf 
to carry if on; see Gale on Kasemehts, page 
291. 


It appears to me that & considerable animus 
has been shown by the witnesses. The Health 
Offiber refers to the slaughter of diseased cat: 
tle es if it afforded a reason for suppressing! 
the su Sie Ea and those witnesses wep 
confessedly live among gas- works, 

and public letrines, do not hesitate Peres 
every noxious odour to the slàughter-house, 
This animus is referrible to the controversy 
which has beén carried on for a considerable 
period and to the popular feeling which has 
been excited. by paragraphs in newspapers 
and otherwise; and in submitting this case 
and others to the High Court I think that it 
will not be irrelevant if I mention shortly the 
facts whioh have come under my ance 
in various cases officially brought before m». 


lu 1865 the subject of tMe slanghger+ 
houses attracted pense, and thp Bengal 
Council passed of that year ar for the 
ais col be Lee and supervision " of them, 

T ise thata large and éxpensive, 
ie: should be s futs by the Cala 
cutte Municipality for the use of the Town 
and Suburbs; and a private arrangement was 
made bétwoen theg wo Munitipalitios that the 
e s D 1 











8 e 
8 Oriminal 
one'in Calcutta should baild‘the house, and 
that the one in the Suburbs should suppress 
all «other, slanghter-houges.- The building 
was accordingly erected, and it js said to be 
well adapted to the intended purpose. 
The Suburban Municipality therefore desire to 
folfil their promise, but they have met with 
some resistance from those who have an im- 
portant pecuniary. interest in the old alaught- 
er-houses ; and the Calcutta Municipality be- 
ing en at the partial failure of the plan, 
pecuniarily and otherwise, have complained 
of breach.of contract and have urged the Oom- 
mifsioners in the Suburbs to more stranuons 
efforts. 
The abject which these Commissioners have 
in view is doubtless good. . There oannot be 
.& Blaughter-house without offal, blood, &o., 


and a fetid effluvium; but there is no- 
thing y noxious in all this, if the place 
is properly cleansed after the slaughtering ; 


and a masonry building with masonry ne 
kept. under proper supervision, e 
best means o ing this chine Bat the 
eas of the object does not justify a man 
adopting unjust moans for its attainment, 
The i it may be assumed, never 
intended that the Municipal Commissioners 
should avail thomselves of the legal power 
entrusted to them to injure individuals for 
the sake of the public. It was not intended 
that they should arbitrarily suppress all 
slaughter-houses in order to foes the publio 
to resort to the Municipal slaughter-house ; 
and they are not justified in refusing licenses 
to established slaughter-houses if they are 
roperly conducted. But this is what they 
have endeavoured todo. As soon as the Aot 
"AP passed the owners of slanghter-houses 
were required to go to a oónsiderable ense 
in paving and draining them, and immediate- 
ly afterwards they were told that their licenses 
would not be renewed. The slaughter-houses 
are very valuable property; and to refuse the 
owners a license isto destroy the property. 
It is no cause for wonder thetthe owners 
have sought to evade the law when they 
fouhd that the Municipal Commissioners 
would not listen to reason or justice; and it 
is not RE that they do not improve the 
alaughter-houses during the oontinuance of 
Ux Senco ig which they are endeavouring 
to obtain a license or compensation for the 
loss of the profits hic the Municipality 
desires to appropriate. ' The owners are will- 
“ing to give up their slaughter-houses fora 
"fair compensation, but their preposals have 
*been entirely rejected ; and tHe Commissioners 
and Magistrates hgvo sought to enforce oom- 
pliance by criminal prosecutions whiph have 
6 è * 
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hitherto failed. And now the Magistratg 
suddenly discovers.that the alaughtetitig cat 
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tle is a publio nuisance injurious to the health è 


of the community, and desires the Total supt 
pression of it in foyr days., I am also igforin- 
ed that this measure has been adopted while 
a Committee appointed by Government is in- 
vestigating the whole subject. 


I think that the proceedings now before me 
are illegal and unjust; but f nive no power 
to interfere, and I submit the record to the 
High Courf with the recommendation that 
the order of the Joint dated the 


28rd ultimo directing that the slaughter-house . 


N 


be closed in four dayp should be quashed. 
Judgment of the High Court :— 


Norman, C. J.—On the 15th of May Mr. 
Graham, the, Magistrate of the 24-Pergunnahs, 
visited & slaughter-house in the possession of 
Mahomed Ali and Moonshee Abbas Aliat Nar- 
kuldangah. Hoe records that he found the 
place in a most filthy condition ; that no ar- 
rangements ap to exist for the removal 
of the offal id blood ; thatthe stench was 
abominable and the ground saturated with 
bloo@ and filth ; that he was cf opinion .that 
the octupation- of slaughtering cattle and 
sheep carried ón in the slaughter-house at 
Narkuldangah was injurious to the health and 
comfort of the community, and that it should 
therefore be suppressed. Hoe therefore ordered 
Mahomed Ali and Moonshee Abbas Ali within 
7 days from the receipt of his order to suppress 
the occupation, or within that time to shew 


\ 


cause Why the said order should not be en- 


forced. f 


On the 28rd of May, the defendants having 
been duly summoned, Shaikh Ibrahim and 
Moonshee Abbas Ali by their pleaders appear- 
ed to show cause why the slaughter-house 
should not be suppressed. 


Dr. Tonnerre being examined as e witness 
deposed that on entering the premises he 
found & place about 20 feet square made of 
masonry with & hole in the middle in which 
a gumla was sunk. On the masonry and in- 
aide the gumla was a large quantity of coagu- 
lated blood and dung mixed together. Several 
sheopeand goats were lying on the grouhd 
with their throats eub e these were 
batohers skinning othepsieep and goats. Going» 
a little eastwards he came to a shed the 
road tq which he@lescribes aa a mere compost 
of mué, offal, blood and cowdung. He em- 
tered the shed and found it full of 


slaughtered cattle. The floor of the'shed 


was of broken concrete full of holes. On, 


*- 
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freshly « 
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' both sides ‘of the concrete was mud. Two- 


“thirds of the breadth of the shed was concrete 


e and remaining ono-third mud consisting of 


ofal and blood. Down the middle of the 

. shed was a drain. In the drain was a quan- 
tity of-atagnantblo8d. Parallel to the shed was 
a cutcha drain which received the sewage of 
the village south of the shambles and the blood 
and offal out of the' gumla above mentioned. 
The drain was exceedingly filthy and there 
were large quantities of night soil init. In the 
ahed twenty-eight carcases of cows were 

"suspended. “The greater part of these cows 
were thoroughly diseased. l 


^ North of the first shed was another shed 
about the same size. In it about thirty six 
oarcases of cattle were suspended more or 
diseased. The floor was tiled but in 
repair. On the margin of the shed on 
.each side and under was a miss of mud, 
offal and blood. The sewage drain above- 
mentioned runs parallel to this ahed. 


- Dr: Tonnerre says the smell arising from 
the whole premises, the sheds, and the drain, 


. was the most offensive and sickening smell he 


‘ ever experienced. Between the canal and 
the sheds there-is a large pond about? four 
yards from the sheds. : The drainage of the 
premises falls into this pond. The water of 
the pond was un fllthy sewage emitting 
a most sickening and offensive smell On 
the north-west of the pond is a plece where 
blood, o and oow-dung are thrown. 


fhe slaughter-house is surrounded on all 
sides by human habitations. 


Dr. Tonnerre says I consider the alaughter- 
house a most dangerous nuisence to the 


. neighbourhood and liable to spread disease, 


- I consider the slaughter-house to have a 
tendency to spread small pox and cholera 
among people who live in its vicinity. 


Dr. Tonnerre on cross-examination seid 
he hsd known the slaughter-house for up- 
wards of ten years; he visited it ten years 
ago.. It was in a. worse state then than 
it is now. . 

Mr. Hallan, a Veterinary Surgeon, the 
President of the Cattle Plague Osmmis- 
sioner, described the state of the algughter- 

ehouse and ‘the ulation of filth and 
offal He’apeaks of the sickening stench 
&nd tays it is likely to affgst human,ife and 
health. He saw the livers.and bangs of 


e, diseaged animals which had been slaughtered 


amd’ says that the consumption of the meat 


; of these animals. ..would -. bo .dangerous. to 
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human life; that the p oould not be used 
as a alaughter-house without being injurious to 
the health of the neighbourhood, aş, thare xere 
no means to keep the premises in a clean state. 
There was no supply of clean water on the 
premises and no attempt at proper drkin- 
ago. 


Mr. James Blackburn, the Engineer pf the 
Gas Company, said that he and others were 
frequently annoyed by most disgusting smells 
from the slaughter-house; that he had suffer- 
ed in health, but could not swear that the 
smells from the slaughter-hguse were, the 
cause of it. The effect produced by the smell 
is e sickening sensation which is worst in 
peseing the place, but he had frequently felt 
it in his own house which is 400 yards to the 
south of the slaughter-house. 


Jonathan Rist, an Engine-driver, who lives 
about 500 yards from the slaughteg-house, 
speaks of the sickening smell which Ħad com- 
a him to leave his food. He speaks of 

aving often efelt the sickening smell in the 
train when coming home. ° . 


Shaik Hadoo, a sirdar of coolies, who lives 
close to the slaughter-house, says that his 
children and wife are often made ill by the 
stink which comes from the slaughter-house. 
He himself -is sometimes made His son 
and brother died ofeeholera. Many of his 
neighbours are made il. They cannot eat. 
They vomit. 


On cross-examination he said that he was 
one of 600 or 600 persons who lived near 
who complained of the nuisance about a year 
ago; but the Deputy Magistrate at Bealdah, 
Kumar Harendra Krishna, dismissed be 

‘Kedar Nath Ghose, a contractor, lives about 
she ipis from the shambles. He seys an 
a stink comes from the slaughter-house 
after 4 o'clook. *'Sometimef mymlf and 
' family are sick from it Wae get vomiting 
“ sickness, head-aches and fever. There is a 
“í great deal of sickness among the people who 
"live near it. Many are leaving the plece 
“ altogether.” ‘On aroseexamination he said 
he also complained of the nuisance last year 
with all the inhabitants, Hindoo and Maho- 
medan, of the place. M 

e e . 

Meerun Khan, a khansamah, gave similar 
evidenoe. LZ 

The Joip£ Magistrate, Mr. Berton, says:— 
‘¢ The evidence of Drs. Tonnerre and Hallan, of 
* Mr. Blgokburt? dnd theNotbers who = of 
" esent hter- is 

the preset Btate of Ms ter se 
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“qlear and decisive. Ib shows beyond g 
“doubt that the nuisance is a public, ona 
“and of amost dangerous character, highly 
‘* injumouség the health? end comfort of the 
sk community” He adda:—‘'I wigted tho 
€ ptdhe last Saturday end the abominations 
“of it ex every thing I had seen in.all 
ti my life.” , 


"Ehe, Joint Magistrate found the alaughter- 
house at Narkuldangah £o be injurious to 
the health and comfort.of the community. 


The defendants declined to apply for ap 
ard& that a Jfry:shouid be appointed to try 
whether the order was reagonable and proper. 

The Joint Magistrate then ordered thgt the 
slaughter-house should be qlosed on, or before 
the 27th of May. 


The Judge ot the 24-Pergunnahs being of 


opinio that the Magistrate's order was con- 
: to law, has referred the proceedings 
to this Court under the provisions qf Section 
434 of the Code of Oriminal Prtcedure. 


Mr. Montriousand Bahoo Ashogtosh Dhur 
contended that the order was illegal and 
should be quashed. 


They contended that this slaughter-house 
had been eatablished in 1844 with the sanc- 
tion of Mr. Mytton, the Magistrate of the 24- 
Pergunnahs. lt seems that this order was 

assed after a careful enquiry whether the 
bun m of a alaughter-house could be carried 
on at the place in question without inconve- 
nienoe to any one, and that the Magistrate 
after personal inspection was satisfled with 
the arrangements then made. 

They referred to Act X XI of 1857 and con- 


tenNed that Section 45, which provided that; 


no place which was not used as a slaughter- 
house at the time.of the passing of that Act 
Should be so used without & license from the 
“Magistrate, must be treated as having impli- 
edly sanctioned the continued qse of then 


existing slaughter-house. They cantended’ 
that a slaughter-house is not in itself a publio' 


nuisance and they contended that the Manic- 
pal Commissioners under Section 8 of Act 


VII of 1865 of the Bengal Council ought to' 
have compelled.the defendants to nemedy the! 


defects in the slaughter-house by paving it, 
draining Ht, and causivg a eproper supply of 
-water to be provided ; that-the Commissioners 
aught to have proceeded under that Act, and 
‘they could not treat the trade gjmclfas a 

-Duisanoe merely because it had been carmied 
on withqut due pregautiogs fo avoid areating 
sngoyance; that the carrying on 9f ẹ trade 
A : e . 


+ e i 
f ,? 





whigh had ‘boon legalized and; sanctioned: by, 
public authority and carried on in, te gama’ 


piace for so many yeore could, not, be treated , 


af. @ nuisance 1n a neighbourhood. yrhenee 
other offensive matters, such as public, tattien, 
pigstios, and bone. heaps, frhich the evifenca 
ahews to have existed in, the n 

of the alaughter-hogse in question, had 
been borne with; and on this poms thoy, 
referred to Russell on Coma, Volum I, page 
319, 3rd Bdition, 


The Advoqate General appeared in support 
öt the order of ike Magistenty: Mes 

On reading through the evidenoa, 
that there can be no question thet t 
Magistrate was abundantly justifled in finding 
that the trade as carried on in the slaughter. 


‘house in question was moat injurious 


th 
ealth and gomfort of the community. Ý 
was no answer whatever to say thet the bnm- 
ness was one which, if pro precautions had 
been taken by the defen ‘might have 
er d ana danger to the public 
The permission by Mr. Mytton shews no 
more than that with reference .to the state of 
the 1Boality at the time when such license 
wes granted and the arrangements then made, 
the business could then Have been carried on 
without causing any nuisance to the 
residing in tho vicinity. ve 
As observed by Lord Tenterden im a caso 


. wf 


somewhat similar to the present, Rox serene 


2 C. and Y., 484, the ligense, would hot 
entitle the defendant to, oon business 
one hour after it became a a ee ae to 
the neighbourhood. Although the Commis- 
sioners had taken no steps under Aot VII of 
1866 against tho defendants, the defendants 
had ample warning to,se their honse in or- 
der by the prosecution instituted again 
them by many hundreds of their neighbours 
in the course of last year. i 

We now come to the point adverted to b 
the Judge in sending up the case, vis., thet 
the evidence did not shaw that the slaughter- 
house is now in a worse condition than at any 
time since its establishment ; but on the oon- 
trary, that same, improvement’ has hoen effoct- 
ed durjng the last few youre, and thata pet- 
son coming to reside in ghe, vicinity of en 
offermivé trade cannot set up owm Baht. 
to untainted air if the@Wher of the trade has 
acquired a prescriptive right to carry it om. — 

The motion of the existence of a ies of 
right to corrupt the air of a partieulat dooali- e 
ty by the exereise. af a noxious trade, próvéki- 


ed that at the commencement .of the nuisance . 


94 


do Jant N 


7 


4 
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Do persqn was in a position to be injured by 
it, has n exploded. ` Li seems convenient 


e that we should refer to two recent decisions 

eon the sfbject of trades carried on soas t5 create 

seriops nuisances., ^ 

‘In the 8t. Helens Smelting Company tersus 
Tipping, in the House of Lords, 35 Law 
Journal, Queen's Bench, p. 67, extensive 
operations for the smelting of oopper were 
earried on in the neighbourhood of the plain- 
tiffs property. The vapoursexhaling from 
the works did great injury to the trees 
and shrubs on the plaintiff's estate, It was 
shewn that the whole neighbourhood where 
the copper amelting works were carried on was 
moreorless devoted to manufacturing purposes, 
and it was argued that inasmuch as the 
copper smelting was carried on in a fit plaee, it, 
might be carried on with impunity. The 
Judge at Nisi Prius had told thé Jury that if 
a man by the erection of a limekiln or copper 
works or any works of that desoription sends 
over his neighbours land that which is 
noxious and hurtfulto an exteut whiohsensibly 
diminishes the value of the property or the 
comfort of existence on the property, it is an 


actionable injury. ` m 


The House of Lords considered this direc- 
tion substantially right. i 


The Lord Chancellor pointed out the dis- 
tinction between cases where the thing alleged 
to be a Muisance is productive of mero person- 
al discomfort, and those Where the nuisance 
produces material injury to property. He 
pointed out that in the latter case the sub- 
mission required from persons living in society 
to that amount of personal discomfort which 
may be necessary for the legitimate and free 
exercise of the trade of their neighbours would 
not apply to circumstgncea the immediate re- 
sult of which is a sensible injury to the value 
of property. 


It was argued that sensible discomfort for 
ing ona neoe trade ina suitable 
locality is not an actionable - inj Lord 
Weatbury pointed out that the law ae laid 
down on that subject unquestionably does not 
carry with it.the consequence that a trade 
might be carried on so as to causa injury and 
"iestruction to neighbouring property. The 
oase is stronger where the nuisance is one not 


e. merely injurious te.property but dangereus 
to health. ° 


. in. the Stockport Whterworks ‘Company 
a fermus Potter, which is roported in 7 Hurlstone 
gut Norman, p. 160, the nuisance consisted 
in the discharge iuto a brook of dyo stuff 
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containing arsenic? the effect of which’ was 
that in the reservoir of the Stockport Water- 
works elsven miles below the defendant's 
works arsenic was found in the proportion of 
nearly 5 grains to one pound weight of mud. 
It was contended that the defendant’s tfade 
was carried on in a proper place and in & pro- 
per manner. 


The Chief Paronin the course of the ar- 

ment observed that his impression was that 
if a person carries on A noxious trade ina 
particular place to which the exigencies of 
society cause a town to extend, the assegt of 
the growing population to the nuisance hust 
not be presumed. Baron Martin, in gfving 
judgment, observed :—'' The defendants 
“carried on the trade for their own pro- 
' fit, and the public are benefitted by the 
“ carrying on of all trades, but what answer 
‘Cis that to persons whose water for drinking 
* js affected by arsenic poured into it*by per- 
' song carrying on such a trade P’ 


Aa td tha claim: of a prescriptive right 
alluded to by the learned Judge, we may ob- 
serve that no prescriptive right to maintain 
the slaughter-houee in its present condition 
was set up before the Joint Magistrato, nor 


could any such right have been effectually 
asserted ; 


First,— Because it appears on the evidence 
that the slaughter-houso has existed in its 
present position only for about six, or at most 
ten years; 


Seoondly.—There is no evidenee that evon 
during the whole of that time the place was 
used in the same manner and the stenches 
emitted to the seme extent as at present; 4 


Thirdly.—In our opinion it is clear tht no. 
length of enjoyment 


(a) See Rex versus Horn- can legalize a publio 
byt Haat, 109 Vier Nin nuisance/a/ ipvolving 


actual *danger to tho 
health of tbe community. 


The Judge is wrong in supposing that it 
wos incumbent on the prosecution to show 
that the slaughter-house was in a worse con- 
dition than formerly. The prosecution prov- 
ed that the slanghter-house was in sucha 
condition as to make it a nuisfnee dangerous 
to health, and if therg was or cguld be any 
justification for its maintenance in such a 
condition it was for. the defendants to shqyy 
that by way of answer. ° 


at the order of tha. 
legal and proper 


of RAS 
We are of opinion 
Joint Magistrdte was 
order, *"' e 
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e 


The 165 Juno 1871. 


The Hon'ble F.B. Kemp and F. A. Glover, 
Judges. 


Procedure—Sentence—BRepealed Law 
—Aoct III of 1857.——Act I of 1871. 


Reference to the High Court under Secioon 
494 of ths Code of Criminal Procsdure by 
the Offotating Magistrate of Burdwan. 


Mohesh Nath ‘verews Hurro Mohun Ghosal, 


° 

Where a prisoner was properly convicted on thé evi- 
denos of illegally seizing cattle, but was agntected under 
the old law (Aot III of 1857) when that Act had been 
repealed by Act I of 1871, the High Court declined to 
interfere with the sentence, as the latter-Act was in 
force at the time of the conviction and sentence, and 


no injustice had been dona, 
^" ` 


Jteferenos.— Ox the 18th Fobruery the Joint 
Mugistrate of Culna convicted the acoused 
Hurro Mohun Ghosal of illegally seizing 
certain cattle, and sentenced him under Section 
14 Act III of 1857 to pay a fino of 40 rupees 
and in default one week’s imprisonment. 
The fine was paid. As the illegal seizure 
took” place on the 6th Feb 1871, and 
Act MII of 1857 ceased to be in force on 
the 13th January 1871 in oonsequenoe of 
the passing on that date of Aot I of 1871, 
the above order ap to me to have been 
contrary to laW. Section 24 of Act I of 1871 
re-enacts the provisions of Bection.14 of Act 
IIT of 1857, and the accused should have 
been punished under that Section. 


Judgment of the High Cowi :— 


Glover, J.—We do not think it , necessary 
to interfere in fhis matter. No doubt the 
Magistrate is right in We figding that the 
offence was punished under the wrong Act; 
but as, at the time the offence was committed, 
Aot I of 1871, which re-ensotod the old law, 
wasin force, there has been no “injustice 

e, it not havin smeorted that the 
conviction was not justified by «tho éridgnee. 

e e $ 


' ,° 


The 15th Jone 1871. ? 


Present: ee e 


a 
The Hon'ble H. V. Bayley and G. O. «Paul, 
Judges. 


Hrxposure of children—Soection 317, 
Ponal Code. 


— Revision of proceedings in the oase of 
Felani Harlani, Prisonar, 


. Section 817 of the Penal Code was intended to pre- 
vent the abandongnent or desertion by a parent of lus 
or her children of tender years, in such a manner that 
the ohildren not being able to take care of themselves 
may run the risk of dying or being fnjured, 


Paul, J —Ix this case the offence described 
in Seqjion 817 of the Penal Code doos not 
appear to us to have been committed by the 
prisoner. It is evident that the prisoner did 
not expose or leave her children in any placé 
with the intention of wholly abandoning 
them. It is recorded by the Sessions Judge 
that ''there is a decided rosumpítépn that 
‘the prisoners husband did not treat her 
“very well;’’ and it would appear that ?n 
consequence of ill-treatment, the prisoner 
ran away from her home, leaving behind her 
her two children, and her husband and 
mother to take care of them. Prisoner's 
conduct viowed in this light does not come 
within the operation of the crime defined in 
Section 317. 


The real object of Section 817 is the pre- 
vention of abandonment or desertion by a, 
nt of his or her children of tender years 

In such a manner that children not being 
able to take care of themselves, may run the 
risk of dying or being injured. The Section 


‘implies that children left without any pro- 


tection gre the objects of ita provision. Ine 
the present case, the chil were not only 
nok without protection, but left un- 
der the oare and protesta of their grand- 
mother and fath Under these circum- 
stances, ij cant us that the prisoner 


N 


has been wrongly convicted and that sho " . 


should be released. We order har release Rom. 
cordingly. 


| | 


*i 
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* 2 9 Present : 


The Hon'ble H. V: Bayley and G. C. Paul, 
Judges. 


Broach of the Peace—Local enquiry 
—Statements not on oath—fection 
318, Oode of Oriminal Procedure. 


Reference to the High Court under Section 434 
of th8 Code of Oriminal Procedure by the 
Offeciating Magistrate of Hwngpore. 


— The Government 


"d 


vor subs 


Kali Ohundro Shah, 1st Party, and Mohima 
Runjun Roy Ohowdhry, 2*»d Party. 


Baboo Hashes Nauth Som for the lst Party. 
Baboo Krishna Dyal Roy for the 2nd Party. 


e 
A mere local en and statements of partes not 
on oath are not t data on which a 
ean decide under Section 818 of the Coda of mihal 
Procedure, what es in possession of land wrth 
regard to wich a of the peace is apprehended, 


Ptul, J.—Ix this reference two questions 
have been submitted for our consideration : 
—]st, before a case can be brought under 
Section 818, is it necessary to adjudicate upon 
legal evidence; and 2nd, having been so 
brought, are the statements of the parties and 
mere local enquiry, $ot om oath, sufficient 
data on which to decide who is in possession 
of the disputed landa? 


With reference to the first question, the 
Officiating Magistrate, Mr. Millett, has con- 
sidered the decisions under Section 818 of 
the Criminal Procedure Oode to be ap- 
parently conflicting. Wo think the ciroum- 
stances of this case do not admit of any 
reference to those decisions which are said to 
be® conflicting, because we find that ia this 
case a petition wgs presented by Sheikh 
Rorra Mahomed on the 10th January 1870 p 
that his evidence was and there taken 

„on solemn affirmation, and ghe substantiated 
the principal matters contained in his estate- 
ment. This evidence pleinly shows that a 

^ disputé existed concerning lands, &«., which 
was likely to create a breach of the peace; 


ys | : 
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and the order that Was made on that occasion 


was to the effect that’ in order to prevent the 
breach of the peacg, two Inspecters shóuld 
be deputed to the spot to keep the peace. 
All the subsequent proceedings ard hpged 
upon this preliminary proceeding. The sub- 
sequent proceedings consist of petitions and 
other matters put in by the disputing parties, 
and they clearly confirm the view origfally 
taken by the istrate upon the evidence 
of Sheikh Burra Mahomed as to the exist- 
ence of a dispute concerning lands, &o , which 
was likely to create a breach of the peace. 
Under these circumstances, it° appears that 
the Magistrate was reasonably and rightly 
satisfied and that he nated fall within the 
provisions of Section 118. In this view of 
the ouse, a consideration or what is said to be 

a conflict between the various decisions is not, 

I think, called for; and I would suggest that 

in making references to this Court the Magis- 

trates should be careful to glean the faets firat, 

and see if any of the admitted facts on being 

carefully weighed and considered give rise to 
any questions which are moSted in the deci- 

sions said to be conflipting. Im this case, wo 
consider that if the Magistrate had applied 
his mind to the particular facts of the case, 
he would have had no diffoulty whatever in 

putting the correct interpretation upon Sec- 

tion 818. It often happens that a confusion 
arises in the mind upomereading a number of 
decigions without at the same time assidu- 
ously considering the particular facts upon 
which those decisions are come to. 

With reference to the seoond question, it is 
quite clear that mere local enquiry and state- 
ments of parties not on oath are not sufficient 
data on which to decide what party isi 
possession of land. We do not find on j^ 
reoords of this case any evidence of wi 
examined on oath by the Magistrate, and we 
consider that eny statements that they may 
have made not upon oath cannot be E 
as evidence and ought not to bó relied upon 
as such. Itis admitted on both sides that 
there is no evidence of-parties on the record, 
that the statements were not taken on oath, 
and that the local enquiry was not conducted 
on oath. Under such circumstances the quès- 
tion involved in this reference is too element- 
ary to reguire discussion, and it has taken me 
by surprise that an enquiry made on the Pot 
either in the presence or absancé of the 
parties ani some statements elicited from 
persons not under the sanotion of an oath® 
should be idered as any legal evidence ° 
on which to direct a ial iets 
session to the exff&mon another. en 
Wo conajdér that* an award under Section 318 

. e 
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‘Neséhercfore, in the o 
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gives a man a strong Hbld upon land from : ; 

which he cannot be aod apace T the The 17th.Jone 1871. œ 

oppbaite party can provg & superior e, it 

T but be maintained that the proper Presoni : ` e. e 


procpeding must be that the local enquiry oF 
investigation of whatever nature it may con- 
sist of should be upon evidence in the legal 
sense of the word. I do not myself much 
appréve of the term legal evidence; for all 
that Courts of justice are concerned with is 
evidence in the legal sense of the term; that 
is, that which is taker on oath. Oral evi- 
denoe is the statement of a witness on oath, 
and unless it Se upon oath it cannot be any 
evidence at all. Therefore the word '' legal" 
evidence seems to create some confusion, in 
that it supposes that there may be evidence 
which is not legal. The adjudicationin any 
oase must.be upon evidence properly go called. 
The adjüfichtion by the Magistrate on the 
second question having been made upon mat- 
ter’ winch twas* not properly in evidence is 
manifestly wrong and his proccedings muat 


therefdré: be quashed. E 
Hayley, J.— “the first of the two ques- 
tions referred by the Magistrate, I tbink 


there is no doubt that Sheikh Burra Maho- 
med's statement on solemn affirmation record- 
ed by the Joint Magistrate, after the pre- 
sentation of his petition,'ou its back and fol- 
lowed by an order endgrsed under the affirma- 
tion upon tho Police to act and for two oon- 
atables to keep the peace, fully satisfied the 
Joint Magistrate as to the likelihood of a 
preach of the peace, and this in such a maħ- 
ner as to make his proceedings in accordance 
with the provisions of Section 818. It fol- 
lows, therefote, that a discussion of the seve- 
ral, decisions referred to by the Magistrate is 
nov unnecessary in this case and under the 
above circumstances. 


As to the second question, the pleader is 
unable to show us any statement on oath or 
solemn tion of any witness whatever. 
In fact, it seems clear that the Joint Magis- 
trate went to the village in company with 
his mohurrir and asked the inhabitants their 
views of the righta and interests of the cop- 
tending parties, but did not put their state 
ments under the sanction of an oath or 
solamn affirmation. Bo these statements 
under the law are no evidence at all. The 
Joint Magistrate, no, deubt,emakee some refar- 
ence as to “oral” evidence in his judgment, 
@ut as stated above there is no such evidenpe 
l ense on the record, I cononr, 
age that the Joint Magis. 
trate’s propegding shoukde be quashed as 
illegal on the sqoond point ^q 
® e 


Jo, i 


in 8 


® LJ € 
The Hon'ble E. Jackson and OnooooolsChun- 
der Mookerjee, Judges. 


Procedure— Witnesses—Sections 227 
and 228, Oode' of Orimiual Proce- 
dure. 


Committed by the Magistrate and tried by the 
Sessions Judge of Tipperah on a charge of 
Forgery. 


The Queen mersus Rajooomar Mookerjee, Ap- 
pella. 


Baboos Romesh Chwader Mitter and Doorga 
Mohun Doss for Appellant. 


a prisoner, under Seciton 227 Code of Crimi- 
nal ure, gives in & list of the witnesses he 
wishes to sum non, after his onse has been committed, 
the Magistrate is bound to ox his discretion upon 
the point, And to state whether he will summon the 
witnesses or not, amd he ought to state his reasons for 
not doing so. he thinks the witnesses were included 
in the list for the purpose of delay, he should proceed 
under Section 228 of the Code. , e 


Jackson, J.—Tum point which has heen 
taken before uson appeal in this case is that 
the prisoner's witnesses whom he oited on the 
10th April have never been sent for or ex- 
amined. The Judge states that as they were 
called only to prove enmity, he did not think 
it necessary to send for them, inasmuch as 
there was evidence ofthat enmity already. 
Tt is insisted before us thet the defendant is 
entitled to have these witnesses examined ; 
that there is nothing upon the record here to 
show that these witnesses were cited solely to 
prove enmity. It is possible that they may 
also prove other faota in favor of the prisoner. 
We think it is moet unsatiafactory that the 
prisoner should be convicted and sentenced 
without having the opportunity of examining 
the wifnesses whom he cited for his defence. 
Under Section 227 of the Qriminal Procedure 


Qpd$ the prisoner is uired at onoe upon, 
the commitment to gi orallysorgn writ- 
ing a lis of wi whom he may .wish 


to be puro to give evidence on his 
trial befare the Court of Session. At ‘thdt 


time the, vakeels for the prisoner stated. that ° 
they were not in g position to give in the , 
jes 
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_-~ he acted illegally. 
ly to state whether he would summon tho | the 
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list of. their witnesses and asked for time to 
do so." On the 29th -March two days time 
were allowed. On the loth April the pri- 
songr'avakeels put in their list of witnesses 
before the Sessions Judge. They stated to 
thd’Seesions Jadffe that fhey had already put 
in this list of witnesses before the Magistrate 
and the Magistrate had returned the petition. 
They stated that as the 2nd May was fixed 
for the trial there was ample time for sum- 
moning these witnesses, therefore they asked 
that they might be summoned. The pers 
Judge passed no order upon the subjeot, but 
stated that at the trial necessary orders will 
be His proper order on the petition 
was to require the Magistrate to have passed 
orders upon it. The law says that ‘‘ it shall 
* be in the discretion of the Magistrate to 
* allow the accused person to give in any 
‘further list of witnesses at a subsequent 
‘í time. "The Magistrate sball*reoeive the list 
‘Cand summon the witnesses to appear before 


' “the Court before which the eccused person 


** is to be tried.” 


, It was incumbent upon the Magistrate to 
his discretion upon the point. By 

the list and passing no order upon 

was bound ot- 


witnesses or not, atd he ought to state his 
reasons for not doing so. He should consider 
the reasons given by the accused for the delay 
in giving the list, and whether they were 
cient or not. One reason in this case ap- 
peare to be connected with the receipts, copies 
of which he had applied for, which were in 
the charge against him, and copies of which 
were not furnished to him until the 6th April. 
He put in his list of witnesses at some time 
between the 6th April and 10th April. It 
seems to us that if this is the case there was 
no very great delay dn his part. But under 
any circumstances it is always most unsatis- 
factory that a person who is charged with 
any criminal offence should be convicted and 
sentenced without hearing the evidence which 
he wishes to adduce in his own behalf. If 
the Magistrate was of opinion that the wit- 
nesses were included in the list for the pur- 
pose of vexatign or delay or of ipi s, Dia 
ends of justice, the Magistrate ee 
*brooceded under Section 228. 


We remand this case for the t€o the 

Jydge wiftKrections tha he a 

e Magistrate to sand for the defend- 

-ant's witnesses, and that he will? examine 

*thém and return the record to this Oourt 

po aca of their evi- 
ce. 
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The 19th Jine 1871. 
e Present : ° f 
The Hon'ble F. B. Kemp and F. A. Glover, 
Judges. ° 


Wooktoar—Suspension or dismissal 
—Procedure—Oharge—Sections 15 
and 16 Act XX of 1865. 

Golab Khan, Mooktear, Petitioner. 
Mr. 8. Vertannes for the Petitionef. 
The procedure under Section 16 of the Pleaders’ and 


ded or dismissed for any 


A Mooktear may be 
cause, the words-.' any o reasonable 
cease" In Besos 15 referring to casis of ux id 


fesgional misconduc. S 


When 2 Meokteer ts alkéged to ty have committed 

some impropriety for which he Gould net be cnjminall 
and which does not coge wader the den 

nation of professional misconduct, the High Court may 

ee on diligi ee 1f it thinks that any 

cause other than professional has been estab- 


the Mooktear had facility for knowing w 
vus eter with aiid for naking his answer. E 

Glever, J.—Gora$ Kman was tried at the 
Midnapore Sessions on a charge of instiga- 
ting a very serious Dacoity. He was ac- 
quitted (the Judge differing from the asses- 
sors who thought the accused guilty) on 
account of an insufficiency of evidence which 
induced the Judge to give him the benefit of 
a doubt. 


The Magistrate conmdered that, tius 
acquitted at the Sessions, Golab Khan was un- 
der the circumstances unfit to hold the pom- 
tion of Mooktear and applied to the Judge 
under Section 16 of Act Xa of 1865 to 
report the matter to the High Oourt. The 
Judge, Mr. Bainbridge, (the same officer who 
held the Sessiops triel), sent up the Magis- 
trate's letter with an endorsement to the 
effect that the Mooktear deserved to lose his 
sunnud. 

Court, after reading (he p 
out to the Judge that the refuire- 
ments of the lawehad aot been complied with ;* 
and the papers were returned with direotions 
E Y icis be ly drawn «p 
notice of the 


of the same. wi 
Say fxd for eosidaring i should be santuta 
E p o en n P. 171. à 
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e which that acquittal was come to, do 
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Golab Khan. These directione have been car- 
ried out, and the Magistrate again recommends 
that Golab Khan be dismissed from his office 
of Mooktear. The Officiafing Judge, Mr. 
Cornell, has howover doolined to support the 
Magistrhte's proposition, holding that the 
Mooktear has beerf sentenced to dismissal on 
account of an offence of which he has already 
been acquitted by a competent Court, and 
that, in any case, the misconduct contempla- 
ted in Section 16 of the Pleaders’ Aet is pro- 
foasional misconduct of which Golab Khan is 
not even alleged to have been guilty. 


After hearing counsel for the petitioner, I 
am disposed to think that the procedure un- 
der Section 16 of the Act does refer only to 
cases of professional misconduct ; the words 
used “ any such misconduct as aforesaid ” be- 
ing connected with the words “ grosaly im- 

roper conduct in the discharge of his pro- 

nal éuty " used in Section 15—and as 

the misconfuct which the Magistrate considers 

roved against Golab Khan is not all to 

be ** professional” misconduct, I think 80 
far the Officiating Sessions Judge was right. 


But I do not concur in'the other part of 
his opinion. It seems to me that the words 
« for any other reasonable causa,” used in the 
last Clause of Section 15 refer to cases of 
other than professional misconduct, and that 
if such reasonable cause $e shown, a Mooktear 
may be suspended or dismissed notwithstand- 
ing that he have committed no act of pro- 
foasional misconduct. If it were not so, it is 
difficult to see with what intention the Legis- 
léíture added the words above quoted to the 
Section. 
, in the Dacoity case, Golab Khan was 
acqui against the opinions of the assessors. 
The Judge himself did not seem to have any 
moral doubt of his guilt ; for after detailing 
the reasons which induced him to think the 
evidence insuffigient, he says “at the same 
time I think the strongest suspicion .attaches 
to him, and possibly simply as a-matter of 
justice, the assessors may be right.” 
^ I was one of the Judges who heard the 
Daooity case in appeal to the High Court, and 
I thought at the time that the assessors were 
right and that there was sufficient evidence 
to con@ict Golab Khan. No doubt ht was 
acquitted and cannot be 
same charge ; but when 
Mapktear may be dismissed by the High 
Ceurt for any “reasonable cause,” we may, I 
‘think, look if behind,& Yerdiot of 

acquittal, and see if y Ciranmstances under 
30 ex- 
9 


8 


4 
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e 
cept as regards a fresh trial, practically an- 
à) any such declaration of Golab an’s 
innocence as a verdict of not guilty might 
ordinarily be supposed to give. We ought to 
treat his case, I think, as a matter of equity 
and good conscience? and dught not to*be 
bound to consider him a blameless man, quoed 
Section 15 Act XX of 1865, merely because 
he has been released under very peculiar cir- 
cumstances from a criminal charge. 


After carefully considering the evidence 
brought against dolab Khan in the Daooity 
case, I cannot agree in the propriety of the 
verdict of acquittal. I think it proved that 
he did instigate the attack on the Rafoe's 
premises, and that is, I consider, a very sufi- 
cient and reasonable cause for his dismissal 
from the office of Mooktear. 


I say the evidence ‘in the Daooity oase” 
because, as I have before stated, I do not 
think that the question now raised comes un- 
der Section 16 of the Act at all, and the 
charge and notice appear to me ^to have been 
unnecessary. When I joined in the order ài- 
recting the Magistrate to proceed under Sec- 
tion 16, I was under the impression that that 
Sectionegoverned the matter. Further oon- 


‘sideration has made me think differently. 


li seems to me that whem a Mooktear is al- 
1 to have committed some impropriety 
(short of an offence for which he could be 
prosecuted criminally and if convioted dis- 
missed from offloe under Section 14° of the 
Act) which does not come under the denomj- 
nation of profesional misconduct, the High 
Oourt may institute enquiries swo mots and 
if it thinks that ''any reasonable cause" 
other than professional has been established, 
may suspend or dismiss the Mooktear without 
the necessity of either written charge or no- 
tics. Of course, it would take care that. tha 
Mooktear had every facility for knowing 
what he was charged with and for making his 
answer, but no formal charge, as under Seo 


tion 16, would appear to me to be necessary. 


In this case Golab Khan has had every op- 
portunity. . : 
Kemp, J.—1 have again read the evidence 
in the Dacoity case against Gtlab Khan. I 
concur with the assessors and think that theres 
is evidence which clearly established that 
beKhan took an active*part in instiga- 


Iam of opinion that Goleb Khan is not a 
p n to prstise as a Mooktear, .and * 
I oonour With Mr. Justioe Glover in di a 
that the name of Golab Khan be struck» o 
the roll of Mooktears, LM 


| 
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2 The only exoeptiog to this rule, if exoeption 

R °> The 23rd Juno 1871. it can properly be called; is when a Megis- 
trate cn the spot and with his own eyes soos 

n "E Preseni : parties armed for 8 oonfliot or otherwise in 


The "Hon'ble H. *V. Bafley and Dwarka- 
* — math Mitter, Judges. 


Polico Beport—Hvidence—Breach of 
the peace—Scotion 318, Code of 
Oriminal Procedure. 


(Criminal Motion.) 
Bhudreesory Chowdhranee, Petitioner, 


947 sus 


. 


` Goburdhun Majhee on behalf of Roy Pertab 


Chunder Durrooah, Oppori Party. 
Baboo Mohines Mohun Roy for the Peti- 
tioner. | 


Mr. R. T. Allan and Baboo Tarines Kant 
Bhuttacharjes for the Opposite - Party. 
e 


The report of the Police 1s not evidence and ought not 


to be &ooepied to institu 2 
der ection B19 of the Code af Criminal Procedure 

Bayley, J.—W think this rule should be 
made absolute, and the order of the Extra 
Amistant Commissioner set aside. 


The contention between the parties was 
as to the right of fishery, and the legal ques- 
tion raised before us in this reference is 
whether the Extra Assistant Commissioner 
had legal evidence to proceed upon under 
Section 318. 


It is admitted that no depositions on oath 
were taken, and itis not alleged that the 
Magistrate y and with his own eyes 
saw any probability of a breach of the peace. 
All that was acted upon was the report of 
the Police. 

Ina recent case decided by Mr. Justice 
Paul and myself on the 17th of this montb,* 
y? stated on & similar question that ‘‘ mere 

local enqniry and statements of parties not 
** on oath are not esufficient data on which to 

e‘‘ decide what p is in possession of land,” 
and futthér on, that "any statements made 
<‘ nBt on oath cannot be ded as ,evidence 
‘and ought not to be relied upon ss such. ” 





. 
P 


* Ante, p. 15. 
/ ; 
é 


J? 


such & position as would create a breach af 
the peaos. ee 


A, decision of Mr. Justioo L. 8. Jeck- 
son and Mr. Justice Markby, dated ‘the 6th 
April 1869,* has been quoted to us as hold- 
ing that iu some cases the mere information 
of the Police may be accepted. There might 
have been peculiar facts in that case which 
are not in this. The majority of decisions 
are the other way. .Bo we follow them, &nd 
the ordinary rule of law, ets., that statements 
"E upon oath are not ordinari legal evi- 

enoe. 


It has however, been pressed on.us that 
the complainant himself, Neel Chand Majhee, 
had requested by a petition that the i 
trate should proceed under Section $18, but 
on referring to the petition and the endorse- 
ment upon iQ itis quite clear that all that 
the complainant had uested was with a 
view to the satisfaction of his own en 
claim and did not specifically ask for an en- 
quiry and trial under Section 318. 

In this view we think that the orders of 
the Assistent Extra Commissioner, dated the 
26th May 1870 and 24th November 1870, 
must be, set aside, sf this rule made ab- 
solute. l 


Miter, J.—I am of the same opinion. 
The report of the Police is no evidence what- 
ever, and the Extra Assistant Commissioner 
ought not therefore to have, accepted that 
report as sufficient to institute proceedings 


under Section 318. -* 
Tho Ist Joly, 1871.. 
Present : i 
The Hon'ble F. B. Kemp and *F. A. Glover, 
D es. d 


Theft —Fino—Punishment—fection 
380, Penal Code. 


Reference to the. High Court under. Section 
434 of the Code of Criminal Procedure, by 
the Boentons Judge of Cuttaek. ; 


Sheikà Dulloo . 
versus 


. Zainah Bebee and others. 





Q 
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' Om a conviction for theft in ayiwelling under Section 
880 of the Penal Oodé, fmo cannot be substituted in 


Heu pf imprisonment, though ft may be addéd to im- 
prisonment, * ? 
4gference.—A omanan of theft in a dwelling 
house having*been brought against certain 
“women, residents of Oashmir, they were tried 
by thb Magistrate under Section 380 of the 
Penal Code. On the evidence the Magistrate 
found them guilty under the above Section, 
and sentenced them to pay a fine of rupees 500 
or Ìn default to suffer 6 months’ rigorous im- 
prisonment. : 
On conviction under Section 380, the pun- 
‘ishment müst be imprisonment of either 


‘description, and fine may be added; but no | 


options given of substituting fine in lieu of 
imprisonment, end the sentence therefore 
appears to me to be an illegal fne which 
shotfid be quashed. 


I find myself unable to deal with the case 

: although it has come before me in appeal, for 
the defendants have paid the flne and have 

-gone out of the Jurisdiction of this Court. 
There is evidénce to show that they did 

commit the theft, and I cannot therefore say 

that the finding wasa wrong one, but the 
‘sentence being illegal I am equally unable to 

confirm it. ; 


“as tha male relatives of. the appellants 
are Waiting here for the disposal of the case, 
I have at orbe referred the matter for the 
order of the High Court without calling for 


any explanation from the Magistrato. 
| Judgment of the High Cowt. 


Kemp, J.~-Under the circumstances stated 
‘by the Sessions Judge, the order of the Ma- 
gistrate must be set aside as illegal. The 
fine# must be returned to the parties of their 
representatives. The Magiktrate must take 
anch steps as he may deem proper for the 
re-arrest of the accused, and for passing a 
Nigal sentence undge Segtjon 380 of the 
Penal Code. : : ie age d 


* 
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The 1lth.July 1871. ° i 
E 
-Presont: f e e 


® J . © 
The Hon'ble H. V. Bayley and G. 0..Paul, 
Judges. : 


JProoedure—Oomplaint—'Theft. 


Jeferemos to the High Court wader Section 
484 of the Code of Criminal Procedure, by 
the Sessions Judge of Bhaugulpore. A 


Runnoo Singh versus Kali Churn Misser and | 
others. 


ment, is not sufficient to entitle him to be summarily 
discharged. | 


Hafereros.— lw this case Runnoo Singh, 
complainant, complained against Kali Churn 
Misser and others of plundering the 
sàid to have been gathered in his field ie 
complainant who loaded them on carta.- Thé 
complainant seid that he was a tenant of one 
Khoeslee Ram, the landlord; that he had 
grown the crops on obtaining a Mttlement 
from the zemindar’s tuhseeldar, and thai the 
land was previously held by Sham Lal who 
had relinquished it. 

The principal defendant, onbeing examined, 
said that the land of which the crops are said 
to have been carried away was the jageer of 
Sham Das Gosain whp had leased it to him 
and that he had odltivated the or After 
recording the statement the Joint Magistrato 
ordered an enquiry by the Police on the 4th 
May 1871. | : 


The Polioe submitted their report to the 
effect that the crops belonged to complainant 
and that they had not been cultivated by the 
principal accused party Kali Ohurn. The 
Joint Magistrate on the 10th, without hear- 
ing any evidence in support of the complain- 
ant, ok it off with reference to the ruling 
ofthe High Court in of Queen ser mis © 
Ram Ohurn Singh, dated 16th April 4867. - 


Ita to fro that the order of thg ` 
Joint Magistrate, passed after recording thé .. 
Statement of the complainant only, is cléarly ` 


, erroneous. . 


MEE 
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of the parties is taken into account, it is easy 
eto see that the accused and the witnesses have 
agreed upon such an acosunt of the death of 


* Mussemyt Komul as seemed to them best cal- 


*ulatéü to reduce the offence committed by 
bim $e one falling far shorg of wilful murder. 


Buf'though the tale told by the witnesses 
may not be credible, and thongh it is evident 
that the statement of the accused was not a 
complete and true acoount of the manner in 
which Komul came by her death, we think 
the Judge had no warrant for the course he 
adopted. 


There is the fact that Komul died a violent 
death,"and there is no posible room t> doubt 
that she received the injuries which caused 
her death in her own house. Hauroo admits 
that he struok her over the head with the 
stick produced iu Court, which we find the 
Judge in one,pl«oe describes by the term 

`“ alub.” The medical testimony shows that 
the injury to the skull might have been so 
inflioted and thet there had been but one 
below on the head, and that one a fatal one. 
Beoause the prisoner suppressed all mention 
of the maltreatment which caused the injuries 
to the ribs and because he must heve mis- 
described what followed after the blow on the 
head, it by no means follows that the state- 
ment that he did strike his wife on the head 
with a club and thereby caused a wound was 
false. On the contrary, the Civil Surgeon's 
testimony tended to prove that this mooh, at 
least, of T. story was true. 


The fact of death having been caused by 
that wound was sufficiently established by 
the medical evidence, and the Judge should 
have left the Jury to dispqge of the case. 


The case was withdrawn from the Jury not 
on the ground that there was no evidence in 
support of the chargo, but because the Judge 
discredited the confession and all the evidence 
except Dr. White’s. The words of the Judge 
&rp us follow :— 


‘ I therefore discredit the confession and 
* all the evidence, except the medical, and 
** direct the prisoner’s discharge, not consi- 
“ dering it necebsary that the case should go 
*e before a Jury." 


. Considering thet the trial was one by a 
*vury, we hold that ethe Judge hud no riglft 
‘whatevef to'deal with the case in the way he 
bas “done; namely, to pinounce his own 
jadgment on the credibility of the dYidenoe 


e and to withdraw the consideration of the due 
wAght to be given to 


the evidence from 
M po 
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the Jury, whose ullar province it was to 
come to a finding on the evidence after 
they had been duly assisted by the summing 
up of the Judge. was not a case in vehioh 
there was no evidence and therefore no 
ground for proceeding with the E A 
gtave error has been committed by the Judge 
in substituting his own conviction upon the 
evidence for that of the Jury. In fact a sub- 
stantial case which appears to us to be oenolu- 
sive of the prisoner's guilt has been impro- 
perly dealt with. Wehave sufficiently adverted 
to the strong points on behalf the proseou. 
tion, and to the misconception of the proba- 
tive force of the evidence by the Judggs in 
the reasoning he has advanced in support of 
the discharge of the prisoner. In conolusion, 
we regret to have to add that there has been 
a complete failure of justice in this case. 


The 21st July 1871. ° 
Present: 


The Hon'ble W. Ainslie and G. C. Pas, 
l Judges. » 


Procedure—Acousod —Hxamination— 
Hvidence— Adjournment— Witnoss- 
es—Soction 202 and Chapter EV, 
Oode of Oriminal Procedure. 


Revision of proceedings in the case of Dinoo 
Roy and others. 


The discretion of a Magistrate under Section 202, Code 
of Criminal Procedure, to a»k questions of an accused is 
entirely unfettered though an exawination under that 
Section should not be of an inquusitorml nature, anda Ma- 
gistrate should Inform the accused that he 1s not bound 
to answer. Answers to questions under that Section are 
admissible in evidence, even if the Alagisuate has omit- 
ted to warn the accused he need not answer. 


~ 
In a trial held under Chapter XV of the E an 
Prooedure Code it is not an irregulaiity to adjourn the 
trel under Section 269 for the purpose of allowing tha 
aocused to secure the atten‘lanoe of his witnesses, Asa 
general rule, a prisoner should have his witnesses present 
un the day of trial, ° 


Ainslis, J.—Tue Joint Magistrate of 
Nuddea, having convicted certain persons of 
being members of an unlawful assembly, sen- 
tenoed them under Section 143 of the Indian 
Penal Code. 


On apral to the Court ofe Seasionsgthe 
conviction and soptonge were set aside fur 
reasons assigned in the Judge’s decision. 


The Magistrate of the District thereupof, 
submitted t€ the Judge certain Somments on 
hia deoision with ueM that he would for 
ward spa this Court Yor the purpose of 
à 


e D a 
[] 


e ê x & 





having certain questibns arising out of the 


prooeedi determined. ° The Judge has 
accordingly forwarded the Magistrate’s eom- 
ments with some further gmarks by himself. 


The points on which a difference of opinion 
betwten the Magistrate and Judge exista aro 


thus stated in Para. 3 of the Magistrate’s 
remarks :— 


Thá four principal faults found with the 
procedure are the following :— 


1st.—That at an early stage of the trial 
the Joint Magistrate took the acoused’s state- 
meats, and thereby ascertained their defence. 


24¢ — That, in questioning the accused, the 
Joint Magistrate did not confine himself to 
special questions limited to special portions of 
the evidence which might have a tendency to 
convict. 

8rd.4- That after the prosecution was con- 
cluded, ethe Joint Magistrate postponed the 
case and summoned the witnesses for the de- 
fence. & ~” 


4th.—That the accused had no fair qppor- 
tunity of making a deferice. 


. With reference to the first two points the 
Magistrate relies on Section 202 of the Crimi- 
nal Procedure Code, which has been made 
applicable to trials under Chapter XV by Sec- 
tion 262A (this trial was under Chapter XV). 


The words of that Section are—‘ It shall be 
‘fin the discretion of the Magistrate from 
'' time to time, at any stage of the enquiry, 
* to examine the accused person and to put 
“such questions to Mm as he may consider 


* necessary. It shall be in the option of the 


li a person to answer such questions." 


e terms of the law admit of no doubt— 
the discretion of the Magistrate is unfettered. 
it was pointed out in Ciroular Order No. 18 
of 28th July,1864 that the examination held 
under this Section ought not to be of an inqui- 
&itorial nature, and 
explained to the accused that it is at his option 
to answer questions put to him or not; but it 
was ruled in the case of the Queen versus 
Nobodeep Ohunder Goseamee, *that the answers 
given by a prisoner to questions put under Sec- 
Ra by ie a admisibte in evi- 

enca, altho e agire te may omit to 

inform the Men e e law i and that 

he is not bound to answer the questions. It 

.T» olear that even if a Magistrate do not 
: . e 


pul Tm rd 
* 15 W.R., Ralte, p. 71, ^ 
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be said to be an irregularity in his ọpıooeed- 
Ings. : 

On the third point, we think the Magistrate 
is Justified in contending that in a trial held 
under Chapter XV of the Criminal Procedure 
Code x is not an irregularity to adjourn the 
trial under Section 369 for the purpose of 
allowing the accused to secure the attendance 
of his witnesses. The Judge is doubtless right 
in observing that the law intends thet asa 
genernl rule the prisoner should have his wit- 
nesses present on the day of trialp and in the 
case of Bhekha Roy versus Dhotun Roy, X 
Weekly Reporter, Oriminal Rulings, page 36, 
this Oourt held that there were no grounds 
for interferenoe where an adjournment for the 
purpose of summoning witnesses for the 
defence was refused in a trial held under 
Chapter XV,—but we eannot suy of an ad- 
journment in any one particular case that it is 
wrong in law. 

The Judge's remarks are extended to trials 
under Chapter XIV. Lotking to the terms of 
Section 253 and the manner in which an 
accused person is ordinanly brought before 
the Courts in trials under that® Chapter, 
"namely, by warrant and not by summons, *wo 
do not think they properly apply to such 
trials. 

The fourth point as stated raises a question 
of fact in the particular case. This reference 
is not admissible as aneappeal from the judg- 
ment of the Sessions Judge, but only to deter- 
mine for futureguidance doubtful points of law. 
In the statement of the first three heads of 
the reference the points of law on which the 
Magistrate desires our opinion appear mfi- 
ciently clear and we are able to answer 
them as abstract questions of law withopt 
going ‘Into the merits of the particular case, 
gltfough they are su itled in the form of. 
grounds of appeal in the cecas&—lut it is 


exercise his discretion wisely, still this cannot - 


otherwise with this last head, and we are * 


unable to give answers when no specifle qued- : 


tions are submitted. e 
> |! : 
a e. 
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The 2ist July 1871. 
| Present : 
y 


The Hon’ble E. Jackson anf Onoocool Chun- 
der Mookerjee, Judges. 
Procedure—Obstruction—Jury— Boo- 

tion 310, Godo of Oriminal Prooe- 


dure. 


Referongy to the High Court wader Sootion 434 


of the Cods of Criminal Procedure by the 


Sessions Judge of Syilst. 


Dino Nath Ohuckerbutty on bebalf of Hur 
Soonduree Chowdhranee, 


vor sus 


Hur Gobind Pal. 
e 

A Jury appointed under Section 810, Code of Orimi- 
nal Procedure, is not legally constituted when the Magia - 
trate appoints only the foreman of the Jury. 

The awardgof a Jury under that Section long after the 
expiry of the time fixed for giving an award ts [lega], 
and cannot be upheld by a Magistrate, who should in 
such a case take up the oase himself and decide it. 


Hefersnos.—ÓOx the 27th of February last 
Dino Nath Chuckerbutty represented to the 
Magistrate that Hur Gobind Pal had dug a 
tank and heaped up some earth whereby two 
roads were obstructed. The application is by 
no means very intelligible, but this is all I 
cen make out of it and the Magistrate was 
requested to cause the road (apparently only 
one) to be opened. ,On the same diy the 
Magistrate ordered HrimeGobind to open the? 


.Togd or show cause. Hur gtobind appeared 


arf siked for a Jury under Section 310, Code 
of (fríminal Procedure. 


On the 22nd March thp Magistrate Wp- 
pointed a Jury in this way—each party 
nominated two perséns and the Magistrate 
nominated the foreman, and time was given 
for submission of their report up to April the 
7th, and the time was afterwards, $. e., on the 
6th, extended to April 24th. 


On April 26th Hur Gobind intimated that 
two of the Jury were not working and express- 
ed his dimatisfaction, on which a kyfeut wws 
called for fromthe Jury. 


On May the Sth a report signed by the 
foreman and the two persons nominated by 
petitioner was filed, the date thereof being 
April 28rd. On May 19th the Magistrate, in 
rather a curiously worded proceeding, ordered 
the award“of the Jury to be carried out. 


On the 19th June Har Gobinf applied to me 
by pleader under Section 434 pointing out-— 


lst.—That two of the Jury not having acted, 
there was no Jury. 


2nd.—That the Magistrate, instead of nomi- 
nating the foreman and two of the Jury, had 
only nominated a foreman. 


3rd.—That the complainant has not made 
out his case. / > 


This was forwarded to the Magistrate 
whose explanation is herewith submitted. 
e 


It appears £o me that the Magistrate's pro- 
cedure have not been according to law. 
Although the report is dated April 28rd 
it was not filed till 5th of May, and the 
fonctions of the Jury ceased from the 24th of 
April, thédate fixed for the subaflesion of he 
report. On 23rd eApral Hur Gobind inti- 
mated to the five Jurors that he had no. 
confidence in them and wished them to cease 
and return the papers. 
there 1 E d pete which ap 


to have been 
è 


4 


* 28. 


) 


94 ¢ 


Criminal 


mgted by all five to thw effect that they 


ceased to act as Jurors. Two of thosó names 
appear to have been scratched out, so that on 
the 2rd three ceased to act. Then there is a 
paper bearing, the same date (28rd April) 
signed by two of the Jurors by which the 
Magistrate is informed that they had ceased 
to act. I may observe that one (Brojo Nath) 
appears to have mgned both ‘the papers 
dnd subsequently scratched his name out, 
Dňo Nath fn his original petition gives 
neither length nor width of the road. The 
three Jurors who signed the report say the 
width is not exactly ascertainable, but from 
what the witnesses say and the appearance of 
the locality they think a road 10 or 12 hata 
wide as before should be opened. 


Taking Dino Nath's application and the 
map aned by -three of the Jurors it is ap- 
parent, 1st, that there is no knowing what 
Dino Nath wanted; or 2nd, what the three 
Jurors have recommended, as what he desired. 


In fact the whole business appears to me to |, 


be illegal, irregular, and unintelligible from 
beginning to end, and I think the Magistrate’s 
order under Section 810 should be set aside. 


whole of the papers of the case are 
herewith forwarded. 


Judgment of the High Court. 


Jackson, J.—We think that the Jury was 
not legally constituted, as the Judge has 
pointed out, and that its award, long after ex- 

pup of the time flxed for giving an award, 
was y invalid, and that it was subsequently the 
duty of the Magistrate to take up the case 
«himself, enqyire into it, and decide it. We 


emt aside his order? bL the award of 


the Jury. 8 ` 
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‘The Hon'ble E. Jackson and Onoocool Ohun- 
der Mookerjee, Judges. 


Jurisdiction — Qivil Oourt deoree — 
Breach of tho Peace—Section 318, 
Oode of Oriminal Procedure. 


(Miscellaneous case.) , 
Rai Mohun Roy and others, Peitísonert, 
versus 
A | 
Mr. J. P. Wise, Oppostts Party. 


Messrs. W. 4A. Montriow and J. S. Roechfort, 
Baboos Hem Chunder  Dewerjos, Ohunder 
Madkub Ghose, Sreenath Banerjes and 

^ Ggbind Chander Dass for the Petitioners. 


The Adsooats General, (Graham), Mr. C. 

Gregory and Baboos Kalee Mohun Dass 

and Kashe Kanth Sein for the Opposite 
© 


Party. 


A Magistrate 1s not competent to interfere under Beo- 
ton 818 of the *Oode of Criminal Procedure with the 
execution of a decree of the Civil Court, "When a Civil 
Oourt decres hes been passed regarding the whole or any 
portion of disputed land, it is the Magistrate's duty to 
maintain thet deores, and he cannot again institute 
Bectlon 9318 proceedings regarding the land covered 
by it 

' 

ookerjos, J.—I ax wholly unable to make 
out why there should be so much difficulty 
in determining the western boundary of the 
lands decreed to the Roys by the High Court 
in 1865. It appears that thero was an Aot 
IV preceeding regarding this lend in 1848, 
whiph was decided in favo» of the predecessors 
of Mr. Wise. The lefarty brought & civit" 
suit to set aside the possessory order pamed , 
by the» criminal authorities and obtained qa 
decree from the High Court giving. thom: 
poussnon of E as per boundaries given 


. 2 


rh» 9 


jn the plaint, which ap 
, #0 be the land for which tite Act IV prooeed- 


` tho Criminal Procedure Act, bu 


 , e 
1871.) Criminal 
from the plaint 


ings wen instituted. In execution of the 
deoreq, thus obtained the plgintiffs, the Roys, 
obtained possession through the Nasir of the 


' Subordinate Judge of Tipperah, when the 


Nasir went to the spot in 1867 to give the 
Roys possession of the land decreed to them. 
The other party, namely, Mr. Wise, though 
duly summoned, did not appear before that 
offcer. The Narir therefore gave possession 
eocording to $he boundaries mentioned in the 
deoree and fled a receipt given by the Roys. 
The judgment-debtor Wise objected to tho 
proceedings of the Noxir and alleged, among 
other things, that the Nasir gave possession 
to the Roys of more lands than what they 
were entitled to obtain in execution of the 
decree of the High Oourt. They contended 
that whereas the Roys were entitled to 2,092 
beegahs of land, the Nesir had given fhem 
possession of an area of 2,589 beegahs. 


The Subordinate J udgeof Tipperah however 
disallowed this objection, and held that as pos- 
zossion hag@been given according to boundaries 
it does not, matter whether the area is more 


or less. There was an appeal to the High j 


Oourt, but the High Oourt upheld the order of 
the Subordinate Judge. In the present case 
the Roys contended thet Mr. Wise is attempt- 
ing to take possession of a portion of the land 
decreed to them by the Civil Court, and 
prayed that the Magistrate would be pleased 
to maintain theth in the possession given to 
thém by the offloer of the Court in execution. 
Mr. Wise, on the other hand, arges that the 
lands in dispute are outside of the decree and 
belongs to his estate, and that he has all 
aleng been and is still in possession of them. 


«P It appears that thg,Magistrate originallf 
instituted’ proceedings undbr Section 318 of 
t beingaanable 

determine which party isin actual pos- 
seefion passed no order as to possesion, 
. j ! i 
.° é 
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but took steps to prevent disturbances: 


The ist party after an unsuccessful ap- 


plication to this @ourt again moved the 
Magistrato to determine the fact of „pos 
session in their favor. Thereupon the Ma- 
gistrate again repaired to the locale, and 
after some inquiry decided that the Roys 
should be maintained in possession of the 
land on the east of & line drawn by him 
runniug north to south, while Mr. Wise is to 
remain in possession of the lands to tho west 
of that line. g 


It does not appear upon what evidence this 
line was found to be the dividing line be- 
tween the properties of the two oontending 
parties. It does not also appear thAt ony 
of the parties pointed out this line as the 
limit of their possession. It must, therefore, 


be held that it was arbitrarily, drawn in order . 


to prevent breaches of the peace likely to be 
committed. 


Ithink that in this case the Magistrate 


25» 


ought first to have asoggtained whether this - 


disputed land was or was not covered by the 
decree of the Civil Court and whether pos- 
seesion of it had heen given to the 1st party 
by the Nasir in execution. It appears that 
the officer who gave possession to the Roys 
was at the spot; he pointed out to the 
gistrate the land of which he gave Soit m 
to the decree-holders. The Magistrate how- 
ever does not clearly state whether he believes 
the evidenoe of this offoer or note He merely 
says that popsession was given to the Roys 
in the rainy season, end therefore it is 
not clear how far the Bheel, which was the 
western boundary of the lands decreed, then 
extended. 


[The judgment then proceeded to show how 
the Magistrate could have ascorteined the 
position of —— $ 


The Magistrole ig not — to inte 


fere s and Section 318 with the execution of 
" d D, > 
S € q & 
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a deereo of the Civil Cour He is bound to 
maintain the party in possession who has 
obtained: à decree from ethe highest Court 
of the country and recovered poseession in 
exebvution of thet decree. The point there- 
fore for his decision was, in the first instance, 
whether the deoree covers the land which is 
the subject of dispute in the present case. 
If he finds thet point in favor of the Roys 
he should, under Section 819, maintain them 
in epoeséesion ? but if he finds that the Innds 
are not the lands deoreed in 1865, he should 
try to find out who is in de facto possession 
of them. If the fact of possession is -not 
clear, but extremely doubtful, the course in- 
dicated by the law may be followed, namely, 
the subject of the dispute may be attached 
until a competent Civil Court shall have 
determined who qught to be in possession. 


2 2 ee = 7 * = w 


* e æ a 2 E ». f 
Jackson, J.— The Magistrate’s order for poa- 
session, in this case, seems to me to be drawn 
up in such terms as alanost to leave the actral 
possession undetermined. Though a line has 
subsequently been drawn demarcating the 
western boundary of the eetate of the Roys, 
- still under the order distinct possession of all 
the lands east of that boundary is not given 
begthe Roys. The line has been prepared 
noNerith any attempt to maintain in force the 
decree of the Civil Court, but gimply on the 
statements of the ryots as to the party to 
which they de paying renta. 

Ithink thatit isthe duty of the Magis. 
trate, in prooeedings taken under Beotion 818, 
when it appears that a Civil Court decree has 
been passed regarding the whale or any por- 
tion, of the disputed lend, to maintgin that 
decrBe. The Magistrato’s powers under Beo- 
tion 818 relate to land*regarding which there 
ig & dispute which has not been decided by a 
Civil Cours, aad his order for poygession re- 

ins in foroo only Antil sempe such decree is 
passed. When guch decreo has been pin. 
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the Magistrate has no power again to insti-, 


tute Section 318 proceedings regarding the 
land covered by it The dispute i 
that land has been Anally Pe pil 
is then the Magistrate's duty to tregt the 
decree-holder in the Civil Court as the owner 
of that land and give him every proteotion in 
the use and enjoyment of it. There seems to 
bave been evidenoe before the Magistrate in 
this cass upon which he could have deter- 
mined whether any and what portion of the. 
disputed land was covered by the, decree, and 
by the execution proceedings subsequent to. 
the decree, which must be treated as in fact 
carrying out that decree. 
8 


My learned colleague has pointed out how 
the Magistrate can ascertain whet lands are 
covered by the decree. The Magistrate does 
not allude to the evidence regarding the 
boundary stated in the decree He seems to 
distrgst the evidence of the Nasir who per- 
sonally executed the decree, but he states no 
reason for distrusting it * and manifestly that 
Nazir must be the best witness as to where 
the line between the two estates was leid down 
by the Civil Court. If, after making every 
enquiry, the Magistrate cannot ascerfain 
where that boundary line is, he must ect under 
Beotion 319. : But it does not appear that any 
real attempt has been made to ascertain it. 


There would never be an end to litigation, 
if the Magistrate will not keep in force the 
decision of a Civil Court regarding lands. It 
has been said before us that the boundary line 
which has been drawn in fact corresponds 
with the boundary line of the Civil Court de- 
creo. Whether this is so or not we cannot 
tell, That line has not beensdrawn as being 
the boundary in the Civil Court deeree arf 


execution proceedings, bat merely on the 
Aatements of the ryote 


* e 
The orders passed by the Magistrate must . 


be set aside, and he must re-determine'thzs 


cate after giving the parties opportunity go ? 


adduce auy sia evidence they may wish., |. 


4 
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A supernumerary n and.is appointed’ under 
r The 24th Jnly 1871. the orders of the Board of Revenue and in 


e ' sw Present: 


The Hon'ble W.’ Ainslie and G. O. Paul, 
= Judges. , 
Public Servant — Supernumerary 
peon — Illegal gratification — Seo- 
tions 21 and 161, Penal Code. 


Reference to tho High Court wider Section 434 
of the Code of Criminal Procedure by the 
Ofigating Magistrate of Backergungo. 


The Queen versus Ramkisto Does and another. 


pernumerary peon appointed under 
the orders of the Board of Hevenue in aooordanoe with 
Beodon 6 Act V of 1868, B. C, and mid under that 
flection by dra relier ares 

ünder Clanie 9 Section 41 of Penal Oode, and as 


such may be tried of receiving an illegal gratification 
under Section 161 of that Code. 


"Reference —Rax Cunanan Soran is a Colleo- 
torate peadah and he was deputed to keep 


order in the Special Sub-Registrar’s office and 
to pay in money to the treesury, &. ° 


On the 2ist ultimo Mr. J. B. Pratt, the 
Bpepial Sub-Registrar, saw him receive some- 
thing from one Ramkisto Dose, and getting up 
immediately he caught hold of Ram Oharan 
and fourfi that what he had just received 
wag an eight anna piece, Mr. Pratt thereon 
iu the man proseouted for receiving an 
ilegal gratification, and the case was made 
over for trial to Mr. Hand. 


. That Officer however without going fully 
into the case dismissed i$ and discharged the 
prisoner on the groumd that he was not 
the time & publio servant. 


It appears to me that this view is 
ther erroneous. The Deputy Magistrate’s 
argument is that Ram Oharan was not a pub- 
lio servant on the 2!st June because he was 
not there in the receipt of pay. He remarks 
that he only gets pay when he has processes 
to serve and that therefore “ he will bea 
publio servant only for so long ashe may be 
engaged in the parfioular service to which he 

ay be deputed.”’ But I submit that Rad 
Uharan ip rgnun by fees for the per- 
formgnoe of his duties and that he therefore 
ublie servant of the ‘ninth deagription 
Mentioned in Section 21 of the Indian Penal 


* Cagle’ Ham Charan’s resl position is as fol- 


l M TE aaa Occasional or 


is a pubho servant, 


at |’ 


accordance with ion 6 of Act V of 868, 
B. C. That Section makes provision for two 
classes of peons, one to receive fixed l 


and the other to be remunerated by fees, and . 


Ram Charan belongs to the latter class. He 
is registered in the book provided for the 
purpose (Register M) and he holds a ch&prass 
or badge. 


It therefore seems to me to be an untenable 
quibble to say that he was not a public servant 
on the 21st June because he wf» not dmwing 
pay on that day. á 


The receipt of pay is not the test by which 
to know a public servant, andit would, [think,. 
be most dangerous to allow a person in the 
position of Ram Charan to escape from any 
punishment he may have deserved by the 
plea that he was not drawing a salawy at the. 
time. ~ 

Even if it Were granted for a moment, that 
he was not & publio servant, he was certainly 
expecting to be ont, for the ranks of the 
salaried peons are filled up from the super- 
numerariea, and Section 11 is therefore wide 
enough to include his case. 


It seems unn to call for the expla- 
nation of the lower Surt as Mr. Hand has 
already given the grounds of his view of the 
case at full length. 


I may add that I have referred the mutter 
because an important preoedent would be 
established if no notice were taken of it, and 


‘because I have failed to oonvinoe the Deppty 


Magistrate that he is in error. 


Julgment of ths High Cowt :— 
Asnshe, J.— We are of opinjon that the 


altoge- | view taken by the Magistrate is correct. . Bec- 


tion 21, Clause 9 includes, among publio ser- 
vants, “every Offloer in the servioe or pay 
‘‘ of Government or remunerated by fees or 
‘commission for the performance of any 
‘“ publio duty." Mr. Hand reads this as if 
the word “and”? were subetituted for the 
first “ rM that is, as if the Clause gfood 
“ every Officer in the service of Government 
paid by the Govertmes or remunbrated by 
feos or commission,” but the words of the law 
are more extensive. "Explanation 2 a 
to the seid Section disposes of the objection 
that the employment of She aooused was itr 
contraventjon of £ fule of the Board of Reve- 
nue. Wis seid'in the Commentary on the 

° e e e 


i ea % 


pendet, 


^p 


» e 
* Gemina 
Pend) Codo by Messrs. Morkan and Macpher- 
gon *' to the second explanation 
- a person who £x fact dischargee the duties of 
“ the afflce which bring him under some one 
* of the descriptions of ‘ public servant’ is 
, * for all the purposes of the Penal Code 
** tightfally a publio servant, whatever legal 
** defect there may be in his right to hold the 
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“ office.” The accused person was, wrongly 
perhaps, inted to discharge the duties 
which should have been entrusted to a paid 


servant of the Government, but if he (to use 
the words of the Commentary above quoted) 
* b&ing to all°appearance a public servant," 
(which unquestionably he was) “ acoepted a 
“ bribe or was obstructed in the execution of 
“ his duty, the penal provisions of the Code 
* gre applicable and he will be punished 
‘Con the one case and protected i the other, 
“ notwithstanding that there may be legal 
* defects in his right to the office.” The 
order for the discharge of Ram Charan Singh 
and Ramkisto Doss must therefore be set 
aside end the trial of the charged against 
them «nust be proceeded with. 





The 24th July 1871. 


Proggnt : 
The Hon'ble W. Ainslie and G. O. Paul, 
Judges. É 
Procedure — Accused — ffubposnas — 
Witnesses for defence — Adjourn- 


ment—Ohapters XIL, ZIV, XV, Oode 
of Oriminal Prooedure. 


\ (Miscellaneous case). 
Bholanath Mookerjee and others, Petitioners. 


Mr. H. CowWI and Baboo Debender Chwnder | POO 


Ghose for the Petitioners. : 


S 


Hold by Aimstie, J, that in cases falling under 
ter IV ot the Code of Oriminal 
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Magistrate 1 
of Section 258, bound to summon those witnesses though 
he is not obliged tosdjourn the trialL—an éppXoatione 
for su upon witnesses ae quite d different 
thing from an applicatien for an adjournment, * 


Ainshe, J.— T8 is an application under 
Section 404 of the Code of Oriminal Proce- 
dure on the part of Bholanath Mookerjee and 
others who were convicted and sentenoed by 
the Assistant Magistrate of Jessore on the 
20th Januory under Section 150 of the Penal 
Code. The oonvietion and sentanpe were 
affirmed by the Sessions Judge. 


e 

The ground of the application * that the 
Magistrate refused to summon certain wit- 
nesses for the defence named by the petition- 
ers in a petition dated 29th Pons, correspond- 
ing to the 10£h January 1871. On referring 
to this petition it appears that it was present- 
ed on the 12th January 1871. 


Witnesses for the prosecution ware first 
examined on the 21st ber, and further 
evidenoe was taken on the 28th azd 29th idem. 
On the 31st, charges against tho accused were 
drawa out as required by Section 250 of.the' 
Oriminal Procedure Code. 


On that same day the* answer of each of 
the ecoused was taken down in writing and 
in their respective answers they, Dd wit- 
nesses for their defence. These ewitnosses 
were summoned to appear on the 12th Janu- 
ary, and on that day 22 were examined. eAt 
the oloee of their examination the following or- 
der was made :— 


Adjourned till to-morrow to enable remain- 
ing witnesses or returns to come in——aocused 
in statu quo— Heard witnéeses discharged. 

At some time in the course of this day the 
petition above alluded to was put in, as ap- 
from the order endorsed ;—flle with 
nuthee 12-1-71. ` 


The body of the petition is an answer in 
writing to the charges preferred. It eonoludes 
with a prayer to the Magistrate to hold an 
enquiry in person on the spot where the dis- 
turbance occurred or to send for certain - 
sons named at foot and described as 
N rgepectable character, e 


The question is whefffér the Magistrate was ` 


Magistrate is bound to summon only witnesses man- | bound by the law to issue summons to these 


etloned at the timp when the accused is hl, aefance I of'opinion that he was not 
under Section or at time RM d ei dida do s k 93 
that it is diseretlanary the trate to summon i ] " . e, 
a a “at disoration? in Seo- | There are three Chapters of the Crimisal 
tions 189 and 191. 9 oom 488, and do ith Beo- | Procedure Code wpich contain the gales for . » 


) 2 0 " " íi a a. 
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- the SA tion by Magistrate of charges of 
e 


Criminal, offences, 

* Offences are divided into three classes 
dcoording}to their gravity, and a particular 
Chapter :s devoted to each, 


Chanter XV treats of casos triable by a 
Magistrate in which a summons on complaint 
shall ordinarily issue, and by Section 257 
these aro defined as trials of offences punish- 
able with fine only or with imprisonment for 


a period not exceeding 6 months. 


Chapter XIV treats of casos triable by a 
Magistmte in which a warrant on complaint 
may issue, afd Section 248 describes these as 
trials of off-noes triable by the Magistrate and 
punishable with imprisonment for a period ex- 
ceeding six months—and Chapter XII treats 
of preliminary enquiry by the Magistrate in 
cases triable by the Court of Besson. 


In the first class of cases, those of the 
least gravity, the ordinary proceeding is to 
issue a summons to the accused person to 
attend at a oertain time and place to answer 
the charge mado against him (Section 257). 
Section 260 provides for compelling the ao- 
cused to some in if he fails to attend on the 


summons. e 


Then by Sestion 265 itis provided that on 


the day fixed for the trial, on the Y^ deni 
of both Harties, the, substance of the oom- 


plajnt shall be stated to the accused person 
an 


he shall be asked if he has any cause to 
show why he should not be convicted. If 
the accused person do not admit the truth of 
the complaint, the Magistrate, under Section 
266, shall proceed to hear the complainant 
and euch witnesses as he may produce in sup- 
port of his complaiut, „and also to hear the 
accused person and such witnesses-as he shall 
roduoe in his defence. By a later Section 
269) itis lawful for the Magistrate. before 
or during the hearing of the complaint, to 
order an adjournment. 


The only provision in this Chapter for sum- 
moning a witness at the request of the par- 
ties is thet contained in Section 262, by which 

‘a Magistrate is bound to issue a summons to 
any person to appear and ify what he 
knows concerning the matter of the complain 

"M. it appears to tha, Magistrate that su 
person if likely to give material evidence on 


- hehałf of the complainant gr of the pocused 


peren and that such person will note volun- 


e tarily, attend at the time and place appointed 


Joa the hearing of ths complaint. 
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These words “ at the time appointed for 
the hearing of the eomplaint" show disunetly 
that the law does not contemplate the issue 
of a summons toa witness et the request of 
the parties as a matter of right, exoept when 
the application is made at a time preceding 
that at which under Sections 265 and 269 the 
trial is ordinarily commenoed and completed 
—and that even this right is not absolute, 
but is to some extent limited by the opening 
words of Section 262, words of which no 
equivalent isto be found in Chapters XIV 
and XII. No doubt, a Magistrate may, un- 
der Sections 269 and 263, adjourn the hearing 
and may summon any witness whose evidegoe 
he may consider essential to the just decifion 
of the case, but this is a discretionary pro- 
oeeding which he may adopt for his own se- 
tisfaction and not one which the law compels 
him to follow on the application of either 
. The case of Bhikha Hoy, X- Weekly 
irte Oriminal Rulings, page 36, is in 
accordance with this construction’ It is 
there said that Section 252 does not a 
py to sproceedings under Chapter XV, 
ut Section 256 does so; eand that ‘the 
“terms of Section 266 read with Section 
'* 362 epperently supfpose that the defendant's 
* witnesses attend voluutarily and accom- 
‘pany the accused.” 


These words by themselves are nof quite 
clear, as they do not speoifleallp mention 
witnesses summoned *to appear, but their 
intention is evident when the case is looked 
into. The question was whether a Magis- 
trate ought not to have called upon the 
accused to produce witnesses in support of 
his defenoe, and the officer who made the 


reference relied upon Section 252. The 
answer was that under Ohapter XV & is- 
trate does not call upon an. accused n 


to produce his witnesses, but hears thefn if 
they are in attendance and are produced. 


In respect of the last class of cases, . those 
of the greatest gravity investigated under 
Ohapter XII, there is a very distinct provi- 
sion contained in Section 227. As soon as 
the charge on which the acoused person is 
to be tried has been prepared it is to be read 
to him and a copy or translation, if required, 
is to be furnished to him. ‘‘The aooused 
* personeshall be required af omcé to give in, 
“orally or in writing, a list of witnesses 
* whom he may* wish to be summoned to 
* give evidenoe on his trial before the Court 
* of Session or Supreme Court. Jt shall b 
‘Cin the diggretion of the Magistrats to allow 
“the acoused parson to Yive im any further 
“List of sertnesge hi a aubrequent time.” The 

D 
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* to look to the form of the enti 
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prisóner oan demand,a summons, «4 of right, 
in,respect of any witness named in his fret 
list, (subject tô payment of expenses in 
certain cases provided for in Section 228); 
but he cannot do so in t of any witness 
in any subsequent list. This is expressly stated 
ig Section 376 in.the following terms :—The 
accused persom shall be allowed to examine 
any witness nof previously named by him, 
if guch witness be in attendance, bat he 
shab not be entitled of right to have any 
other witness summoned than the witnessos 
named in the list delivered to the Magistrate 
by whom he was committed or held to beil 
for trial, expept as provided in Section 346 
ok this Act, +. e, when a charge has been 
antended or altered and ing immedi- 
ately is likely to prejudice the accused. 


Thus it appears, that in the lowest olass 
of cases an accused person has wo right to 
a summons at all after the Magistrate has 
proceeded under Section 266 to hear him and 
such Witnesses ashe shall then in 
his defenoe, and that in the highest elase of 
casos, those that are nd the jurisdiction 
of the Magistrate and in which e -form of 
proceeding by ‘commitment to another Court 
of neeemity entails an adjournment, the 
acoused has mo right tom summons exoept in 
respect of persons namod by him in a list to 
be given at onos on hearing the charge, or 
on hearing and being furnished with a copy 
or translation of the'oharge, as the case may 
be. 


Bat it is contended that in the intermediate 
class of oases triable by a Magistrate under 
Chapter XIV, the aceused is entitled to sum- 
mons to a witness as of right, whenever and 
as often as he demands it, up to the moment 


“When the trial closes by judgment and sen- 
toheo. 


I find this Chspter standing between the 
other two &bove referred to, and the provi- 
sions for thé investigation of offences classified 
according to their heinousness, following each 
other in regular series from those which ap- 
ply to the gravest offence, such as murder 
‘punishable with deeth, down to those which 
apply to the most trifling misdemeanour, snoh 
as misconduct in publio by a-d person 
punishablé guder Section 510 of he Penal 

with simple imprisonment for a term 
not exceeding 24 hours, of with fine not ex- 
ceeding rupees 10 or with both; and I think 
el am entitled, or I would rather sey bound, 
Code, and 
in any case of donb? to interpret one part by 
the others, so as to apply Mita ar of tho 

e 


9 s o 


THE WEEKLY REPORTER. 


E" 
Ridings — [Vol. XVIL 


doubtful point not inconsistent witb the er-, 


press provisions on similar points contained 
1n other portions, of the Code.  A'nd if I do 
so, [cannot but say that it is inconsiste:. 
that a man tried by a Magistrate: fer thelt 
under Section 379 of the Indian engl Code 
and liable to be #ntenced by such Magistrate 
to a term of imprisonment not efoeeding 
2 years, should have greater privileges, in 
respect of his d than a man sent to 
be tried by the Court of Sessions on a charge 
of murder and Hable tb ompital punishment. 

lsee that à man charged with theft under 
Bection 379 may be punished by a Magistrate 
with a term of imprisonment extemding from 
I day to 2 years or that he may be eqinmittcd 

to the Bessions and sentenced by the Sessions 
Judge to a term of 3 years imprisonment. If 
the i thinks that a person accused 

of theft ought to reeeive greater punishment 
than he is competent to inflict, and sens 
him to thé Sessions Court, he will be de- 
prived of a right which he would have in a 

trial by the Magistrate for an offence of 
precisely the same character, only differing 
in degree, for which the te considers 
a sentence of 6 weeks imprisonment ample, 

if the rule contended for is adopted. 

‘Bo my mind, it is simply impossible that 
this oan have beon the intention of the 
Legislature, and therefere, unlees I find tht 
I am striotly tied down by the words of the 
Law to the oonstrustion contended for, I 
must hold it to be an unsound oonatruotion. 


Now it appears to me that there is nothing 
in the Law which compels me to adopt® this 
construction, The provisions of’ hapter 
XIV are as follows :—By Section 250 it is 
provided that when the evidence of the 
complainant and of the witnesses for the 
prosecution, and such examination of the 
accused person as the Magistrate shall eon- 
sider necessary have been taken, the Magie- 
trate, if he 'flnd that no offenee has been 
proved vend the accused person, shall 
discharge him. If the Magistrate find that 
an offence is apparently proved against ‘the 
accused person . he shall prepare 
in writing a charge. By Section 251 it is 
enacted that the charge shall be than read to 
the accused person and he shall be asked 
Whether he is guilty or has any defeneg to 
mare Section 252 runs as follows :— 


LJ 
If the accused peraga have any defence éd 
make to the churge, he shall be d upon to 


enter gpon the game and to produce hfs wit- - 


nesses*if in atterdence, and shall be sii ds 
to recall and oro:s-examine the witnesses 
the prosecution, e 


. | T3 


` 


~. P 
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: 'Then.oomes. Section 253 as follows :— 


The Magistrate shall sufhmon any withess 
spd ]he any evidenoe that may be offered 
in beh&alf'of'the accused person to answer or 
p the evidenes against him, and may, 
at his discretion, adjourn the trial from time 
tb time, as may be necessary. 


As I read these provisions, they. prescribe. 
that as soon asthe charge.is prepared! the 
accused shall be called: updn. to- plead to it. 
If: he plead not: guilty, heshell be called upon 
to state any: thing. thet he. may. have to say in 
answer to the charge and if his witnesses are 
itr attarflance to bring them at once before the 
@ourt. e ' 


If he shall.have.any witnesses to.call: who 
do-not attend voluntarily he-shall be. entitled 
to.&; summons, whether he applp fon such 
summons at the time he às celled on ta make 
his-defence or. previously; and the Magistrate 

‘may, if necessary, adjourn the case for the 
production of the accused n's Witnesses 
—and if the witnesses are named for the 
first:time the adjournment-under the first: pant. 
afc the: 268rd Section becomes. imperative. 
Tho. use of the: words ** shall” and ‘ may” 
in. Sectiom' 258 appears tome susceptible of: a 
olear' explanation: Omglooking to Section 252. 
it will be seen that it is assumed: that the 
accused may possibly have his witnesses ready 
stithe: time bo is called’ om to«enter. on his 
defence. They may-eithar have come volun-: 
tarily or they may have been brought in by 
summons, bat it may be thatsummonses to the 
witnesses . have- beer duly issued: and that! 
they have failed to attend: and’have: possibly, 
become liable to be brought'in under: warrant! 
under Section’ 191 or to be: otherwise pro- 
ceeded’ against’ under Section 189—but the 

ings under these Sections are not mat 
ters-of'oourse, but dependent on the discretion 
of the Magistrate, to be exercised: under.the 
circumstances specified: in those Sections—see 
ogo of: Abdoor Ruhman, VIÍ W. R., Criminal, 
p: 37 (misprinted 55 ‘therefore 1t» 1s 
not seidthat’the Magistrate skal], but that he 
may adjourn the trial for the attendance of 
the witnesses; because in this oase he will 
atan'earlier stake have done what’ m 
ligatory, and’ will, at'the time of' taking. the 
lolin, lave’ disargtion as to ra 

. „Stepe. read the words ‘ at his discretn jy 

th Sectiqn 253 witlffthe following Section, 


s 


Ruling, ^ 


cused is put on. his defenee, pnder. Section 262 
or to some time previous:to this., It appeare. 
to me that the course of procedure laid, Ms 
above is strictly. in afeordaneo with the words 
of the law. and is: the only, reasonable. con; 
struction they admit of. fiit is seid, the 
words “ shall summon" in, Seofiog, 253 have 
no reference to that particular time, but apply 
equally to;witnesses offered at any subseqnent 
time, I cannot reconcile. tbem with.the words 
“may at his discretion adjourn” I cannot 
conceive that the Legislature intended that a 
Magistrate should be, bound, to issuaa sam- 
mons, hut that he should not besbound to ge 
it a.chanoe of being operative—thaf while. his 
clerk. was drawing.up the summons, He, re- 
fusing an adjournment, might be peseing,sen; 
tence on the acoused. But if itin said that I 
myself hold that the. word “ may” is to, be 
taken under certain circumstances as if it. were, 
“ shall” and that my argument is, therefore 
inconsistent, My answer is that this. 25prd, 
Beotion is to be read, with. the preceding and 
following Sections end is not, ta be, detached 
from the context : and tha»if,we,so. regd it 
there is no doubt or ambiguity, but that if is 
quite clear when the obligation ends and 
witen: the discretion begins, The issue of 
summons in 'the-first/instanos, if! apphed’ for; 
is obligatory and' therefore the d i 

wer of’ adjourning ot refusing’ edjournnrert’ 

not come into plage Any’ adjournment 

beyond the day fized'by the summons issued 
on the taking’ of: the défénce under" Section 
252 is-diseretionary; and:therefors the issue of 
ary. further’ summons-tb witnesses‘rot mantred, 
at- the time the defence i$ entered! on' is not 
obligatory: 

In the,course of: argument; another ; 
has-been. put.formpmard. which isnot, 
the petition on.which thiscase; was calledrmp 
for revision.. I,do not-consider myselfiin, amy 
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‘way, bound, to admit this;in. the special case} 


bat I.prooeed.to notice it. rather ethattit. may 
not. ba supposed that I: dissent, from, thefargu- 
ment than. bacause.it is-material in this; case: 
It has been said, that- even:ifia Magistrate be 
not strictly, bound. by; the law to isene: sum; 
mons, after, summons; to, every. fresh. batoly off 
witnesses named by. an, gocasedi person.at.any) 
time up to final. Judgment.and, septanoe, yet. 
he wouldenot be exercising. Sisound xdisergglon 
in.refuming to do-so—that. the. discretion al-. 
lowed,to -bim by lgfr is to.be exercised! rpason- 
ably, and.not capriciously, and, thatisuch, are, 


9L, 


Sectign 954, and’ so with Sections- 189 and 
` 181. . . 
"E 


fusal baing .unreasoBable. we ahonld be. justi- , 
? fied{in intesfering. ? 4 
,* Ijhold.that.the words ** shall.summon any, f : » 
wifüóssce that may: be offered" are tobe taken. | — L.understand that it wasdistinotly admitted; 
* . a3 uged-ig referpnoe to: the, tine when-the. aor | that cbr sugpnions mast® he; returnablb 
4 . n - 
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on the day to whieh the trial may, at the date 
of its issue, stand adjourned, and that it was 
. hot pretertded that the would be m any 
way bound to defer the conclusion of the 
trig} in uence of its issue, The prao 
tice of the Civil Courts was to. 
There is a distinction between the mode of 
issuing processes in the Civil and Oriminal 
Courts. The former are issned at the expense 
of the parties; the latter, exceptin the case 
noted in Section 228 of the Criminal Proce- 
dure Code, are not at their expense. I do not 
refer to this as being of any great importance, 
stiH I think that under certain circumstances 
analogous to those stated in Seotion 228 it 
might be an element in a question whether a 
Magistrate had a an Pe his discre- 
tion. Asa gene ‘I quite eonour in 
what has been seid, namely, that an accused 
person should not be refused a subsequent 
summons to a witness to PTD e Ae: 
which fhe trial may stand adjourned, appli 
for an the chance of his being able to derive 
benefit from it, he thereby accwirmg no right 
to af adjournmart. 


But in the present instance the petitioners 
can derive no advantage from this rule. 
Their defence was taken on the 3ist De- 
oember and they then gave in lists of their 
witnesses. These wi were summoned 
on the 12th January, and on that day the 
Magistrate to hear those who 
had atten 22 in number. He then ad- 
journed the case to the nextday to give 
time to other witnesses to appear, and 
for the reosipt of returns to some of the 
rocesses which had not on the 12th oome to 

d. Asamatter of fact the other witnesses 
id not appear till the 18th and were then 
examined and judgment was delivered on the 
19th, but at the time when the petition of 29th 
Pous was put before the Magistrate, namely, 
on the 12thathe case stood adjourned only till 
` the following day ; if indeed, the petition was 
not put in before the adjourhment. The 
prayer of that petition was not merely to get 
a summons on the chance of being able to 
bring the witnesses named into Court before 
the case closed. The object was clearly to 
get an adjanrnment and to have a fresh en- 
quiay started*either by the Magist®te pro- 
ceeding tp the scene of the offence or by his 
calling for and, examining a number o per 
ent 
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wrong in refusing to exercise his discgetion by, 


summoning the witnésses on the chance of 
their being able to come in without an ad- 
journment, when neither he nor the pbtitionert 
believed that he was asked to exercise, such 
discretion. Looking to the terms of the peti- 
tion and the state of the proceedings when it 
was presented I have no doubt that whet was 
asked for was a ro-o 
and that only. "Therefore I think the ground 
now taken is not admissible and that there 
was no error in law warranting our interfer- 
ence. I therefore dismiss this application. 


Pel, L—In this case Mr. Cowell, on be- 


half of the prisoners who have been convicted, 


applied for the interference of this Oourt in 
the matter of their conviotion, on the und 
that certain witnesses whom these prisoners 
desired to ogll, and for that purpose prayed 
that subpoenas should be issued, were not sub- 
ponaed by the Magistrate who tried the case. 


pening of the whole case, : 


The Magistrate in fact refused to issue sub- ' 


ponas, maintaining that the prisoners could 
not claim to oall those witnesses asa matter 
of right. The Magistrate considered that at 
the stage of the case at which the application 
was made, it was purely a matter of disore- 
tion with him to isene nas, and, for rea- 
eons recorded in his judgment, he declined to 


The facts, so far as they are material to 
this application, aro as follow:— ® 


The case of the prosecution was closed” on 
the 28th Deoamber last, efter having been ad- 
journed once at least for the examination of 
witnesses other than those originally named 
by the prosecution, On the 3ist of Deoem- 
ber, the Magistrate determined to try the 

risoners summarily, apd àooordingly on that 
day put them on their defence. On the same 
day, that is, on the 81st December, the sever- 
al prisoners stated generally the nature of 
their defence and named certain witnesses for 
whose attendance they demanded subpenas. 
The subpenas were duly granted and the 
case seams to have been adjourned to the 19th 
of January. On the 12th January, i 
witnesses were examined and in consequence 
of the absence of some witnesses who had begn 
subpofhaed the case was adjourned till the 

Dewing day. On: the méme duy the prison- 


J 


certain — 


putin an nls Seat mu praying, amongst" 
other .things, to have some othbr ‘Witnesses 


i 


gous described as respectable and ind 
«persons. Thatit waseo understood by the 
X — parties themselves i& quite eleare rom their | that mfbpæœnas should be issued in reapect wf 
not taking the point now ra} in their ap- those witnesses It does not exactly appear ® 
: nid the ru orin their.petitàen ġo this | whether this application was made before the 
no wA I pay that tho 1 
$- 


called snd examined in subetance demanded : 


was |adjquroment or after it. In the absenoo ef. > 


a 
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haus e show that the application was 
hade r the order foe adjourument, I must 
e assume that the application was made while 
theo cago was judicially before the Magistrate 
and befofe the adjournment was announced. 


Foresome reason which does not appear 
on the record, the case was not taken up on 
the 13th but ou the 18th of January. Wit- 
nesses were examined on the 18th and 19th 
&nd judgment was given on the 20th January 
convicting the prisoners, the present applicants. 
J shonld also rema:k that it is stated in the 
affidavit which has been putin on behalf of 
the prisonera—and I see no reason to doubt 
the stdlement—that the witnesses whose ex- 
amination the prisoners demanded on the 12th 

‘of January might have been served with sub- 

penas ig a few hours namely, six hours. I 
conalude from this statement that, had the 
subpomnas been granted and servdi, the wit- 
nesses so summoned to attend might fairly 
have been expected to be present either on 
the 13th of Jauuery or the following day. 


The prisoners urge before us that, under the 
circumstances which have transpired they were 
absolutely entitled to subposnas for the wit- 
nesses named in the application of the «2th 
of January ; aud I think it is clear that they 
had a rigt to have those witnesses summoned 
to attend, the prisoners running the risk of 
those witnesses arriving before the trial was 
concluded. I think the prisoners were en- 
titled to Hive this clear right enforced unless 
there ıs something in the Criminal Procedure 
Oodo to show that such a.right.18 absolutely 
taken away by express enactment. Before I 
proceed to examine the provisionsof the Code 
ot Oriminal Procedure npplicahle to this case, 
I would observe that an application for sub- 


ponas upon witnesses js quite a different |. 


thing from an application for an adjournment. 
The former may be granted without the latter 
being either applied for or granted. One may 
exist without the other, and is by no means 
necessary that both should co-exist. I make 
these remarks because the whole argument 
which tends to show that the prisoners had 
no right to have the witnesses named on the 
12th January subposnaed proceeds on the basis 
that the issue of*freah subpoenas involved the 
adjournment of the trial. 
: e 


Now turning te Sections 251, 252 an 
°253,—I observe that Section 361 runs 
follows :— * 


' « The charge shall be real to tho fooused 


; ‘I person, and he shall be asked whether ho 


p guilty or has any defence to mako” 
Section 252 directa HAE the aconaod 
J . 
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* person have anye defence to make to «hb 
“ charge, he shall.be oalled upon to enter on 
“the same and produce his witnesses, if in 
“attendance, and shall be allowed to re- 
“call and cross-examine the witnesses for 
“ the prosecution.”’ Y 


This Section certainly assumes that when 
a prisoner is put upon his trial he must go 
on with his defense then and there. s 


Rection 253 enaots as follows :—‘‘ The 
" Magistrato skali tummon ony witnesses and 
* examine any evidence that may be offered 
‘í in behalf of the accused person to answer 
‘‘or disprove the evidence against him, and 
“may for tats purpose at his disoretion adjourn 
“the trial from tims to time as may be 
“ necessary.” 


The language of this Seotion—Tho Mag- 
istrate shall summon witnesses and may at 
his discretion adjourn the trial—mast be 
clearly kept in view in dealing with the 
present case. 


e 
Now I takeit that the prisoner in majing 
his defence at an adjoprned henring is entitled 
to the privileges to whioh he would have 
been clearly entitled if the trial had takon 
place as contemplated by Section 262 at the 
time of the prisoners being put on their 
defence, subject to this reservation that the 
acuused persons couk® not claim as a 
matter of right a further adjournment. It 
is obvious that when a prisoner is put 
upon his trial and applies to have any 
witnesses subposnaed, the Magistrate `is, 
under Section 253, bound to summon those 
witnesses, though he ia not obliged to adjourn 
the trial. 
It may well happen in & particular case 
where the trial is a protracted one, that the 
witnesses may arrive before the trial is con- 
cluded. As the accused person is entitled to 
have his witnesses summoned on*the day of 
the trial, I age no objection to his being en- 
titled to have the same right enforoed on the 
2nd or any other day of his trial, provided he 
merely applies for subpoenus and does not ask 
for an adjournment toenable his witnesses to 
arrive and be present in Court. I find no 
limitation in point of time statedwin Section 
258, nor do the words of that°Section «give 
rise to a clear or npcossary implicatipn to that 
effect. On the contrary, the language of 
that Section, by drawing n distinction betweeg 
the Magistrate’s duty in summoping witnoas-« 
es which ideclared to he imperative, and tho 
power to grant up edjournment which is left 
discrettonfiry, clearly indicates that the accus- 
NE d QD - 
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' Ido not wish to enter into any lengthy 
discussion of this matter here, bed&use it if 
obvious that all argument drawn from ana- e 
logy assumes the existence of the sme qr 
similar circumstances ; and where 
any positive Law exists which appfice to 
one class of cases, and does not, by it#terms, 
embrace another and distinct class of osos, 
the only argument to be drawn is that the 
pé koular positive Law was not intended to 
apply to the cases which are left out of its 
operation. If I were asked to assign a rea- 
son for the difference, I should say that 
abundant reasons exist and accounts for the 
difference in the law in the two classes of 
casce. ° 


It must be conceded that the interval of 
time which elapees between a commitment 
by a Magistrate anda trial before the Ses- 
sions Judge? furnishes unscrupulous persons 
with the rtunity of concocting a fresh 
defence ts be supported by false evidence 
through the medium of witnesses not pre- 
viously named, and thus enables sueh person 
unless otherwise restrained, to take the 
prosecution by surprise. In Oourts in which 
the power of cross-examination is rightly 
and Ahi exercised by a ber of trained and 
accomplished advocates, falsehood is readily 
exposed and an invented tale is almost oer- 
tain of detection; so that surprises rarely 
suooeed and truth generally triumphs over 
falsehood. i 


It ia, however, a matter of notoriety that 
the power of cross-examination is but feebly 
i exerted in Mofussil Oourts, and the art of 

The language used in the Section showa | eliciting the truth by searching and relevant 
distinctly that the grant of subpoanas need D agerem is but imperfectly understood. 
næ be accompanied by an adjournment. e sifting of evidence is consequently far 

«re it otherwise, the Magistrate's discre- | from exhaustive, and in fact oral evidenoo is 
tionary power to adjourn the trial would | tested and dealt with in a manner different 
render his imperative duty created by the | to the treatment it receives in other Courts 
Section also discretionary, and in cases in | of original jurisdiction at the hands of ad- 
whiph oaprtce is substituted for discretion | vocates of higher legal attainments. These’ 
altogether nugatory. ` D considerations may reasonably have indugei 

NN the necessity of introducing into the Mofuseil 

By Sections 227 and 376, which relate to | in trials held by a Court of Sessions alaw 

eror put upon their trial ore the | of procedure which either prevents or re- 
ossions Court, the prisoner is bound by. the | duoes the chance of surprise on the prosecu- 
list of witnesses which he putsin at first, 
and he canpot call, as a matter of right, any defenpe previously wholly unknown to. the 
asses otber than those he has tamed in prosecution being sen ois of evidence of 

at l e steje c é ously. named, 
~ na trial of greater gravity ‘and irfportanoe, 
if is argued that we sho assume that the 
Mir of the law of procedure is against 

owing re, j 7 rials, bei 
‘als of RU e d L5, Deing 


Xd nes Witnesses 
Called who were nof originally named, 
e » - 


ed person is entitled as o£ right to bave his 
witnesses subpcatfaed. Discretion in sucha 
matter must necessarily be ont of place, for the 
Magistrate cannot be supposed to know before- 
hand the value or importance of the evidence to 
be given by a particular person. Now, in the 
present case, kong before the trial was con- 
cluded, the Magistrate was of opinion that the 
discretion which was (as he thought). vested 
in him, should not be exercised on the 
general principle that trials may be protract- 
ed to any length if such an application 
as the prisoners made were entertained. I 
fajl to see hpw. the exercise of discretion 
(assuming the matter wad discretionary) in 
a partic case can be regulated by such 
general reasoning. [fany general principle 
18 to be involved in determining or a 
discretion, I apprehend the Legislature woul 
have acted on such general principle, affirmed 
it by a positive enactment and dealared it to 
be a pesitive law, and thus displaced disore- 
tion ih the sense in which the word is 
understood from its provisions. Discretion 
must in all cases be exercised with reference 
to the particular facts ofa given case; the 
exercise of discfetion must not be capricious, 
as it appears to me to have been in this 
case. The right of a prisoner to have wit- 
nesses subpanaed durmg the pendency of a 
trial, which I may designate an ordi and 
natural right, is not only not taken away by 
the terms of Seotion 53, but affirmed, for 
the Section declares that the Magistrate 
, Shall summon witnesses upon the application 
of the prisoner, end he way adjourn the 
irtal. ` 



























` . 
themselves to the Legislature on the grognd' 
of expediency, (d I weordingly perodye | 
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sufficient reason for the introduction of a 


procedure in trials befera, a Sessions Judge 
which contains provisions for the statement 
wf the dgfence before trial and requires the 
witnesses to be named the committing 
officer. The dangers to bé averted on which 
I hav® dwelt oan scarcely attend a summary 
trial which according to Seetion 252 should 
proceel without delay and de die tw dism 
until ita termination. Further I oonsider 
that we should pat a liberal construction 
upon the law of procedure in favor of an 
accused person whose month is closed and 
whose liberty may, in any given ease, be 
sworneaway by an unscrupulous ond remorse- 
leas enemy $ and that the cause of justice 
demands, unless otherwise clearly restricted 
in its requirements, that the fullest oppor- 
tunity be given to a oriminal to cei his 
whole case before a Court whioh tries him. 


To assign to Seotion 253 the meaning whioh 
the en gin attaches to it, is to proalaim not 
a li but (as it appears to me) a harsh 
and unreasonable construction, and to allow 
a Magistrate to deal according to his indivi- 
dual disoretion with applications on behalf of 
prisoners to have witneases summoned with- 
out nsking for more during the pondendy of a 
summary trial proceeding de die tn diem seems 
to me to be fraught with danger to the liberty 
of the nocused, and to be altogether iuexpe- 
dient. Evon when a case is closed anda 
Magistralp is about to deliver his judgment, 
should n witness for the defence whose attend- 
ange has been anxiously expected arrive, and 
such witness be tendered for examination, l 
should eonsider it incnmbent on that judicial 
Officer to take his evidence; and I am unwill- 
ing to believe in the possibility of such evi- 
dence being rejected on the ground of discre- 
tion. In every case the object should be to 
arrive atthe truth, to enquire fully for that 
ppr;se, and then to deal out justice between 
the parties. 

On the whole, then, I am of opinion that 
Mr. Cowell's contention is well founded,—that 
the prisoners were entitled to have subpanns 
issued apon the witnesses named on the 12th 
Janay. ' 

I hold that according to the true construc- 


of Section 253 the Magistrate hoe erred 
in refusing to sammon the witnesses 


m 
eson the 12th January and that the lagist. 


*j Jplete-thgir unfinished defene. T 


assuming he had the discretion he beliovos 
he bed, has exercised that djscretion qunwisely 
pe to the prejudice of the prisomers. I 

uld therefore: re-open the case, and order 
tko "Magistrato to allow the prisoners to oo m- 
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There is a speeial feature in the present 
case which I havo not prominently noticed. 
It is this, —the case for the proseoytion $s cri- 
ginally mate was fot complete and had to ba 
supplemented by fresh evidence which was 
adduced at an adjournel hearing held at or 
about the 28th December. *It is.not likely 
that tho prisoners, when called upon to state 
their defenoe on tho 31st Deoember, should 
have been able to give the names of all per- 
sons whom they might be able to call to rebut 
the farther case mnde bv the prosecution, and 
it is highly probable that subsequent enqniry 
brought to light tho nnmes os the otherewit- 
nesses mentioned on the 12th Jannary as per- 
sons who were able on their oath to answer 
the supplemental case put forward by the 
prosecutor. 


If the matter complained of lay in the 
discretion of the Magistrate, I onn hardly 
conoeive a more incorrect and mistaken exer- 
cise of such discretion as is evidenced by his 
refusal t? comply, under tho oircumstances 
of this base, swith the demand of the prisoners 
which forms the subject* of this apeplica- 
tion. T . 

I regret much that I differ from my learn- 
od colleague whose experience of the working 
of the Oriminal Procedure Onde is so much 
greater than my own.  Constituted as the 
High Court is, my views in oriminal osses 
must absolutely give "wax to the opinion of the 
Senior Judge, . and the result is that’the judg- 
ment of my colleague will prevail. and be the 
judgment of the Court. , I have oonsequently 
the sitisfaction of. knowing that if my judg- 
ment is erroneous, it will, by reason of its 
being inoperative, be wholly innocuous. 


| e 
The 28th July 1871. 
Pram : 
The Hon'ble F. D. Kemp and F. À. Glover, 


Judges. 


Publio servant—Omission to give in- 
formation — Seotion. 176, Ponal 
Code. : 


(Miscellaneous Caso). 
Pyool Chand Brojobasseo, DRMitionar- 
Baboo Alohinss Mohum Hoy for the Petitioner. 
Section 176 of the Penal Code applies to persons upon 
whom an obligation [s laiposad by law to farnish oertain 
Information to public servinta, and the penalty wfiüoh 


the law ides i4 Inteuded to ly to parties wio 
commit an datentional breach of sach obligation. ~ 


Ke J.—We think the petitioner has 
been *ilfogally convicted im this ove. It 
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`- intended to apply to parties who commit an 
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E-müenoe which has been put reiha seeder 
if ased at the Seaaloris E casia cue Conk 
noted by the Judge ex ha been püt in. and the de- 

don tto be taken from anon the proceedings ° 
ore the, trate and placed with tha.regord Arat 
of ths one cane and chen of the other of the in the 
Sessionis —h mgmorá&ndugr of ite ‘removal’ frony 
each reeord being made... ~ i ae, 
' The depositions of witnesses should bé recorded in the 
first, &nd not urthethird,'persomn, | >> 05 

Druhkenness does not in the eye ‘of the law make an 
Gffenos the more heinous, though it is no excuse ; ad 
an act which if committed by a sober man 1s an offenos, 
in equally an offence if committed by one when 

; if the intoxibation was volantarily caused. 


. appears that the. Sub-Regitfar: in. looking 
over his registry hed cause to’ suspect ar old 

. dooument,dated the Oth: Magh 1262. .Upon 
. this, without-&ny documents being before him 
. for registration, and as admitted by, the Magis- 
treté, contrary to tbe provisions of the Bogis- . 
tration Act, the Bub- Registrar called upon 
the petitioner before us to appear before him 

on a gertain date with the aforesaid kobalah 

to give his fxahar. It appears that the peti- 

tioner did mot appear. Steps were then taken 

to prosecute lim before the Magistrate, and 

the Magistrate hos eventually convicted him 
. under Section» 176 and sentenced him to one 
.modth's ample imprisonment. We think 
-thef this conviction is i and that the 
sentence must be quashed. It is clear. that 

the petitioner was not legally. bound. to give | 

' any notice or to furnish any mformation-on 
any subject to, the Sub-Registrar, and if 1s 

for omissions to give notice or information to 

publio s§rvants by persons bound to gire such 
 notioe and furnish such information that the 
Beotion applies. It applies, to persens upon 

whom an obligation is imposed by the law to 

furnish oertain information to public servants, 

and the penalty which* the lew provides is 


. Maopherton, J. —T Hx case against? Zoolfkar 
Khan has been. so carclesaly nnd budéy tried 
that the conviotion: and sentenced mast be set 
aside and a new tris! had. ; 


It appears that Kumroo Khan, Guldadh 
Khan, Dyanath and others, on the one pide, 
hed a regulaf fight with Zoolfkar Khan: and 
others, on the other side,—both parties using 
swords and /stties freely. Dyanath received’ a 
sword wound óf which he subeequently diod : 
and Zoolfkar Khan also received very serious 
injuries. v i 

- ‘lhe matter having been taken up by the 
Magiftrate, Kumroo and Guldadh. were oom- 
mitted for trial in respect of the injaries.done 
to Zoolfkar, while Zoolfkmr was committed for 


intentional breech of such obligation. - Now 
thore was no obligation whatever on the peti- 
‘tioner to furnish any information in the matter | tral charged with causing the death of Dya- 
of this kobalah to’ the, Bub-Registrar. The nath Their separate commitment iu this 
Bub-Hegistrar appears to have had his curiosity | manger wus quite regular snd ig proper 
. excited by some suspicious entries in his | form. 
- Registry ‘books, but the steps which he took "d 
pi The Sessions Judge first tried Kumroo and 


a to be altogether ill 
ane : ice = fur | |Gdldadh; and the whole matter heaving been 
The conviction and sentence must be quash- | iully gone into, the Jury found them guilty 
ed and the prisoner discharged. (under Seotions 328 and 109 of the Penal 
iG i ha Code) of abetting the qausing of grievous 
Y. hurt to Zoolfkar, being armed with weapons of 
: offence, &o. . = | 


As soon as their trial was over, Zoolfker 
was put on his trial charged with causing the 
death of Dyanath, causing grievous hurt to 
him, &c. The Jury was compósed of tbe 
same persons who had just tried the case of 
Kumroo and Guldadn ; and the Judge seems 
to have considered that all the evidenoe taken 
in the first trial was to be deemed as imported 
bodily into, the second, and might be fairl 
used ag evidence against Zoolfkar. The ret 
sult is tliat the record of,the case against 

, taken by per M absolutely z- 
no evidence of the death of Dyansth or of 
grievous hurt to. Dyavath caused or abetted . 
by the qfisoner, e Judge in his summing 
np tothe Jury treated the qridence which had* , 
been taken in the first cmae. as evidengs- 
against Zoolfkar gnd the Jury, tao treating, s 

e. $ 


The 31st July 1871. 
Present: 


The Hon’ble A. G. Moophersop and W. 
Ainslie, Judges. 


 Procedure— Bvidencd— Recording of 
depositions-- Drunkenness. 


Committed by the Magistrate and ird by the 
Sesion e of Patua, on a cÁgrge of 
grout hurt and abotment of tho samo. 


The Queen terexs Zoolfkar Khan and others, 
. Appellants. z 


ia Tt ip the duty of a Judge to take oare that 5 evidonoe 
In each cases ia complete indtself ; and no J has any 
right whatever to place before SA any evidence 
save that which has been legally pat jn, 10 the panien- 
lar case which is unger trial. : i 
w s e a 


t 
» 


e * 
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"it es saqp; found'him guilty of abetting the’ 


' causing of grievous hart &o: to Dyanath. 


e 
-.Kumroc and Guldadh and Zoolfkat were 
arenpdh on their several convictions sen- 
‘“tenoell to rigoróüs dmprisof#ment for five years 
each e And now they have filled a joint’ ap- 
‘peal to this Court. ' i 
-+ Itis impossible to -say that the trial of Zoolf- 
kar has been. properly conducted, or that 
there was any evidence whatever before the 
Jury of the -offence of which he has been 
; oonvi 


~ It may be that if the évidenoe which had 
just. been taken in the first case had been 

_Fepeated in the second, there would have 
beeh ample evidence to support a oonvjotion. 
But the knowledge that this may be so is not 
enough. There is no evidence af all on the 

` record as it stauds; and if the evidence 
necessary to sup the oonviction of Zoolf- 

. ker is fieri els the reoord of the case 
. against Kumroo and Guldadh, it is evidence 
given. behind the back of Zoulfkar,—evidense 
given by witnesses in his absence, whom he 
has had no opportunity of oroas-examining. 
The irregularities which haye been comnatted 
are most serious and patent. 

It is the duty of a Judge to take care that 
the evidence in each case is complete in itself; 
and no Judge has any right whatever to 

befere the Jury any evidence save that 
which has been legally put in in the partion- 
larecase which is under trial. 
. .The Judge in the case against Kumroo 
arid Guldadh alludes to the evidence of Dr. 
Jackson, but there is nothing to show that 
that: evidence was formally putin in either 
of the trials in the Sessions Court It ought 
to have been expressly noted by the Judge 
thet it was put in; and the deposition ought 
to have been taken from among the proceed- 
ings before the Magistrate and placed with 
tht record firat of the one. and then of the 
. other, of the cases in the Sesaions Court,— 
d memorandum of its removal from each re- 
ord being made. 


' The Judge in his summing up told the-Jury 
that drunkenness in the eye of the law makes’ 
ai offence the more heinous. There is » 

eauthority for such groposition, and all tl 
the Judgt should have said was that drunken- 

- Hpas f» no excuse, and that gn act which if 
mmitied by a sober man isan offence, i5 
„husly an offence if obmmitted by one when: 
drank, if the intoxication was voluntarily 


> iia : 


^ dat ————— / aS 
REPORIER. ° Rule, ° 3% 
. The Judge has taker dpyn the. evidente,of 
the: witnesses; for the most part, in fhe thitd 
person, ‘This: causes much awkwardness and 
confusion, and mus? waste a good deel.of the 
time ‘of "the Judge- himself. . The: ordinary 
and ‘proper and convenient way of reoottiog 
evidence is to take: it down in the first per- 
son,—exactly as spoken by the witness. . 
As regards Kumroo aud Galdadh, the con- 
yietion and sentence will stand, and their ap- 
peal is dismissed. | ; 
t The conviction of Zoolfkar and the sentence 
passed on him are set aside auf a new trir is 
ordered. i M " 5 : e. 


4 


The'4th August 1871. - ' 
. Present: | 


The Hon'ble A. G. Maopherson dnd W: 
Ainslie, Judges. 


e 
False evidence—Sanctfon to prosecu- 
- tlon—BSection 191. Perral Codo- Hec- 
tion 169, Oode of Oriminal Proce- 
dure. 


Committed by the Hagistrais and tried by the 
Sessions Judge of Sarum, on a charge of 


The Queen versus Mahomed Hossain, 
Appiani.’ ; 


Messrs. G. Gregory, R. T. Allan and Afoonshee 
_ Mahomed Yusuff for the Appellant. 


The words of Section 181 of the Penal Code ara 
very general, and do not contain any limitation that the 
false statement made shall have any bemriug upomtffe 
matter in issue. It is sufficient to bring a case within that 


Seotion if the false evidence f~ intentionally Rien. Has 
It 


ls to say, Lf the person making the statement ma 

advisedly knowing it to be false and with the intention of 
deoelving the Court and of leading it to be supposeti tha 
that which he states Is true. 


ure, 1s to ensure that the 
on should be instituted after due consteration 
on the part of the Court before whom the fales evidence 
was given or on the part of a Court to which sach, 
Court ts subordinate. 

Where a Magistrate perused the paper of a case whith 
had been forwarded to him by a Subord nate Magistrate 
for consideration, and then sent on the papers to the. 
District S tendent of Poljoe with aninion adverse 
to the , and the District Superiftendent oGggolice 

Gonto enirn. itia drei warrant avalast the 
prisoner charging “ith Piving false evidence, ft was. 

d that e of the warraht was a t sano- 
tion under Seotion 169 on the part of the : 

7 ; 

, son, J.—1lr appears tp us that the. 
conviction Í& this caso mast stand. 

The prisoner hifs*been. convicted. of. giving. 
false evidenoe in a judicial pwobeeding, under 

e - 
, . 


Ó C e $ 
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Bection 191, and hgs been sentenced under the 
first; Clause of Section 193 of the Indian 
Penal Code. The false evidence which he ia 
said to have given is substantially this, —that 
in the course of a certain triel which was 
goihf on before the Deputy Magistrate, the 
prisoner, who ‘is a-head constable of Police, 
deposed that he arrived at noon at Bansdeelah 
Ohuck, and that he sent Suroop and Piroo to 
arrest certain persons who were brought in 
two or three hours afterwards. It is al- 
legod for the prosecution that the statement 
so made by the prisoner was wilfully false; 
that he in factdid not arrive at Bausdeelah 
Chuok until long after noon; and that he did 
not send out Suroop or Piroo to make the 
arrest in question, and that he was not present 
when the persons arrested wero first brought 
in. The oase for the prosecution is that Piroo 
went ont by himself from the Sudder Btation 
and arrived at Bausdeelah Chuck at about 
noon afd made the arrests spoken of .by the 
prisoner. and that it was not until some hours 
afterwards that the prisoner (thee present 
appellant) appeared at Bausdeelth 


The lower Court has founds that the ap- 
pellant did make the statements oharged, and 
thatin making them he intentionally gave 
false evidence. 

In appeal it is contended, in the first place, 
that is not proved on the evidence that the 
statement made by the &ppellant was false in 
fuot. As to this we sea no reason to differ 
from the Judge in the conclusion at which he 
has arrived. ‘There is, no dopbt, considerable 





conflict in certain parts of the evidence; bat- 


we are not prepared to- say that we have any 
substantial] doubt that the oonolusion which 
Hyg lower Court has arrived at is right. 

hen it is said that the making the false 


statement does not constituto en offence under |, 


Section 191, because the matter was absolute- 
ly immaterial to the question which was at 
issue in th 
because if did not appear that the prisoner 
had any thing to gain by making this false 
statement, But there is & very apparent 
reason why’ the prisoner should have made 
that statement knowing it to be false, even 
although it did not affect the merits of the 
case which was under trial at the time he 
made it. @ reason is this, that hey wished 
to shield himself from the charge of neglect 
of duty, by making ft afpear thet he had 

ed early in the day to Dausdeelah 


Chuck, and had himself superintended and’ 


taken part in the proceedings which: oocuried 
. there in the early fart of that day. There 
was a very distinct reason ‘Why the prisoner 


should consider? that it wasfor his intérsst.to. 
. 


e 
. a 
e e à 


suit in which it was given, and. ) 
| The Deputy Magistrate, being much dissatis- 
th the manner in which the prisoner > 
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make it appear that he was thoro at noon. ` 


He wished to make dt appear to hid superio 
officers that he had done his duty well. 


The words of Section 191 are general 
and do not oontain any limitation that thestate- 
ment made shall have any bearing uppn the 
matter in issue. It is sufficient to bring a 
case within that Section if the false evidence 
is intentionally given, that is to say, if the 
person making the statement makes it ad- 
visedly knowing it to bo false and with the 
intention of deceiviug the Court, and of leading 
it to be supposed that that which he states is 
true, No doubt, there must be a corrupt 
intention at the time the false statefient is 
made, but here I think it clear that there was 
& corrupt intention on the part of the prisoner, 
although the intention was not corrupt gwoad 
any matter in issne in the particular sut in 
which he was being examined as a witness. 


If I had aay doubt as to the intention of 
the prisoner to make this false statement,— 
that isto say, if I thought it was possible to 
explain away what occurred on any theory of 
his having spoken carelessly and without any 
intention of leading the Court to believe that 
he wes there at the time mentioned,—then I 
should say that the offence was not committed: 
Unless there was the digtinot intention that 
the false statement should be believed and 
should deoeive, it does not appear to me that 
the offence would have been committed. 
There is a great difference betwedBn a state- 
ment which is immaterial to the matter in 
issue and is made inaovurately, and even per- 
haps falsely, without any special intention of 


deceiving, and a statement which 1s immateri- . 


al but which, being false, is made with the 
direct and express intention of deceiving. 


It is objected that no sufficient sanction wns 
given to the prosecution in this case. The 
sanction which has been given appears to me 
to be sufficient, though possibly not formal. 


fled wi 
and other constables appeured to have con- 
ducted themselves, sent the record of tho 
ense (in the course of whioh the prisoner, 
gave the false evidence out of whioh this 
appeal arises) to the Magistrate, calling his 
attentipn to their conduot, and requesting tHe- 

agistrate, if he also condgmned the conduct 

the prisoner, to requ 
intendent of Police to punish him dhe Ma-. 
gistrate sent on the proceedings to the .Dis- 
trict SBperintendÉnt of Police aftor haying, 
perused them, and at the same time Roda 
astrong opinion that the conduct of th&pg!- 


coner was extremely discreditable, ds e 
. P s 


the District Super-2. 


` 


> 


« 











e .* + : : s / 
1971]. Criginoh — ux "ammi perontem | Ryding: e 
«I Kope you will pass suitable orders on it. m 


=: I thirfk, for ‘many resons, it would be ad- 


e ‘visable to move, _ this, man to some distant | 


= outpost.” The District Superintendent | 

of Police, thereupon, ihstiteted enquiries, ard 
subsequently wrote to the ‘Magistrate saying 
that, hayjug engyired into, the matter. he 
thought thet, there was. sufficient. ground,to 
institute. proceeding against the prisoner for 
giving false evidence: and d the District Su- 
perintendent óf Phiios i that letter requested 


vis aaa arrent against him, 
thereupon, did issue the 
warrant. which isthe ae of thd pre- 


pies 
p 


tied wi i$. th ong of Ševtion 169 
of' the Cole bf, Oriminal’, Procedure. Tho 
Magistrate had himself oonsidered the pro- 
— and the Magistrate's ; Court jp the |, 


wees 


Cogrt to whiph the, Court, of | the , Deputy, 
Magistrate ta ls; subardinate. Looking at the 
dee under wi ioh the case had bean 


erste f 


brogli, to ‘the notio of the "Magistralo, : and, | 


begring iif mind that the Magistrato had him- 
selé. considered it before he passed it on to the 
District Büperintendéht, and that the Distriot 
Superintendent of, Police had requested, the 


Magistrate ‘fo imp, a. "Warrant, it üppesre to be à 


us thst the jmping of the. warrant must be 
taken to; have been socompanied with a sufi- 
t sanction’ on tHe Ere of ‘the, Magistrato. 
object of the, sanction regnired by, Section. 
1§9 is to ensure that the prosecution shall-be 


ingifaied, after dup consideration on the part 
of the Court before whom the false evidence 


wih dg the’ part) of «Curt to | 


urt js, subordinato. I think 

that in the prosent case this object wa fully 

-2A 3 and, ra, that this ground ff 
appeal also fails. conviction and sen- 


pom must be ' afrmed, and the. Ls 


pg J.—I concur. 
ry A 
e £ : P 2 . ' id 
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The, 664, August 1871, : 
Pyesent :. ; ] 
Ime Hon'ble F. B, Kemp and F. A. Glever, 
| Jede, 7 
breaph of truss—Frooedure, 


—Dismissal of. charge-—Seotion, 674, 
pode of Oriminal Procedure. l 






Fiat the High Court amder . Section. 
434 of the Code of Criminal Fit! By 
the, Sessions Judgs,of, Hooghly, 


Iso Ohunder.Gbgee,. 


did 


- 
es 


j Peari Mohun. Palit, 


l I6 mnn 


Bake, Opende "— ac Poari Mohan; 


Amarin oct 


MM i sect o£ vila ha 


Per Gloser, denn Procedure Code = 
i. it necessary for Hcr rere 


x A M OH 
Deputy Magistrate in this er 
us aa The opposite In 
breach charged cA c Pit w ei 
erimingl o er the visions | 
of Section 409 of the’ Penal Code. From, 
the stetement it appears that Peeri’ Mohun ' 
Palit is the general mooktear as well as the ` 
of thb' estate of ` Isser Chander” 
hose. "laser na Ghose skatos that & 
| of fupoos 28-4 annas had Bean at 


es of tho onjato under Act, VI ot 





862, ngal Oouncil; and further that there ” 


Pea Mah prn that pres 
quly paid 4o Isser Qhged rupek 700 4°" 
, d P . e 


| ^ e $ 


* Orpadaal’:- 
.09 


and thereforea charge is made aguinat Peeri 
Mohun Palit that he has oómmitted criminal 
breach of trust with reference to the balance, 
namély, rupees 455-4 annas. leser Chunder 
' Ghose was examined by the Deputy Magis- 
tratesand s challan was produced by him. , The 
Deputy Magistmate then diami the case on 
the ground thet he did not think the matter 

e by him, and obeerving that from 
dn inspection of the challan it appeered 







that the word ** NCU'" which meens * out of? | 


was used, and that from that fact it wes clear 


thet Peari Mohan Palit had remitted on ac- |. 


ta certalg aum of money, detaining the 
not dishonestly, but ss manager and gen- 
i - Now to conati- 


. ross? 
eral &ttorney of complainant. 
tute the, of eri à To 
there must be dishonest misappropriation by 
a person in whom confidence 1a p as to 
the custody or management of the property 
in respect of which the breach of trust is 
We think that there has been no 
such dishonest appropriation in this case, It 
is clear that Poari Monun’ Palit in yirtue of 
his office as manager aud generat mooktear of 
Whunder Ghose drew out certain sums 
from the Collectorate, from which he remitted 
the sum of 700 rupees ond to his employer. 
From the terms of the challan it is clear that 
hb remitted this money ow account, and if there 
is any money still iu his Lands he will have 
to account tor that to tye plaintaff in the usual 
manner in the course of'businees We think 
that this was a case in which with the ehal- 
` e  lan-before him, the Deputy Magistrate was 
justified in not sending for furiber evidence 
and in disposing of the case as he has dono. 
"We see no reason whatever to interfere, and 

‘order that the papers be returned. 


*Glover, J.—I wish to add.a few words to 
the effect that where the Act makes it neces- 


for a Magistrate before dismissing a charge 
to ine both the complainant and his wit- 
nese) S Roses that there has béen alrea- 







ota case made out; and where the 
t such a priol facts case, 
bitte would be bound fret 
je Cor inant’ 8, witnesses 
go; but in this 
case 
Sat: 
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The 7th August 1871. * 
Present - 
; e l 
The Hon'ble F. B, Kemp and F.A. Glover, 
. J«dges. 


Procedure—Transfer of case—Com- 
plainant's evidence—Scctiens 26 
and 80, Oodeof Criminal Procedure. 


(Criminal Motion.) 


Grish Chunder Ghose and others, Pétiftoners. 
riminal breach of irast |: ) 


Ar. M. L. Sande and Baboo Umbios Churn 
Hoe for the  Petitioners. | 

" T" 
A not refer to puty Magis- 
trate hé has andes’ Section 66 of Gees of 
Oriminel Procedure, reduced the examination of the 


complainant Into writing ; nor can-he himself try a case 
onoo transferred to a ee ee without form- 
80, 


ally recalling the case under 

Glover, J.—W pare very unwilling toin- 
terfer@ with the orders passed ii the Courts 
below, because the investigation appears 
to have been very oarefuHy and thoroughly 
iade and the evidence is full and satisfactory. 
There can, however, be no doubt that the 
Magistrate has in more than one pertioular 
contravened the provisions of the Oode of 
Criminal Procedure, and we have no oboiss 
but to quash his proceedings as illegal 


In the firs: place he did not reoord the 
complainant’s statement before referring the 
cave to the Deputy Magistrate, as he was 
bound to do under Section 66 of the Code, 
There ia an order on the back of the petition 
making over the case, but no examination o 
the complainant ‘‘reduced into writing an 
signed by the complainant and the Magis- 
trate." 


In the cases of Dulali Bewah cersus Bhoobun. 
Shaha and of the Queen cereus Mobima 
Chunder Chuokerbutty* it has been decided 
that such a departure fromethe rules of 
procedure makes the acts of a Magistrate, 
illpgal, o 


e 
h&appellant further pontends that the že 
, hamog once made over tho case 


7@ 





: not try it himself 
vi rogérntally ^ the case from the 
lower Uourt under Section 30 a 


len. ].-. Oriminal 
. The point has been ruled in Shanto Tenrnee 
.dersus Mf, Bolilias and ie yaa and should, I 

ethink, be given in favor of the appellant in 
this 0050. | , 

^ Thefe are other questions of law raised ;— 
onè thet, ‘as regards Rowshun Ali, part at 


. least of the evidence against him was not 


recorded in his presence ;—another that several 
witnesses whom the accused wished to call 
were not summoned, 


"We do not seo any thing on the record that 
would substantiate the last objection ; and had 
it been ẹ frue oné, it wquld have been made, 
we shotid suppose, to the Judge when the 
appeal was bBfore him. 


The first is however at least partly correct, 
as the record itself shows 


As, however, it appears that thè conviction 
must be.quashed on the two first objections 
taken, it will be unnecessary to direct further 
enquiry as to the second. . 


"The appellants must be discharged. 


^ 


| The 26th August 1871. 


Present: 
The Hon'ble W. Ainslie and G. O. Paul, 
: e . Judges. 


SEcokhtear — Moral turpitude — Act 
XX of 1865. 


In the matter of Koylash Nath Chowdhry, 
Mookhtear. 


siinslie, J.—On the 21st of November 
1870, Koylash Nath Chowdhry applied to 
the Deputy Magistrate and Deputy Oollec- 
tor of Diamond Harbour for permission to 
praotioe as a Mookhtear and Revenue Agent 
in his Oourt. The JDepaty Magistrate 
finding that the applicant had been conrioct- 
ed in two several cases,— in one case, of, 
*wrongful confinement’ of a ryot and in the 
other easB of*abetting the illicit manufacture 
- of salt, —reported the mattey on the 26th of 
November to the Magistrate and Oolfector, 


9 e ' 
DEOS RUE x, c iom AUR NEUT 
* 1? W. Rọ, Criminal, p. 58, 
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with the view of having 


IS 
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- Ruhig, e * . 41, 


and n report having beeu made by the Gol- 
lector to the Commissioner and the Board 
of Revenue, an order was made removing 
the petitioner's ndine from tbe rolls of 
Revenue Agents, but the Board of Revenue 
did not proceed under Section 81' Aet 

of 1866 to make nny report to this Court 
the petitioner 
removed from the rolls of Mooktenrs. Bab- | 
gequently, the matter having been brought 
to the uotice of the District Judge, that 
Officer on the 22nd of May 1871 reported 
the matter to this Coart for orders, forward- 
ing eoples of the. judgment in the tWo 
congos iu which the petitioner was convicted, 
and stating that in his opinion neither of 
these onses fell within the words of Section 
16 of Aot XX of 1865, namely, “ fraudulent 
or grossly improper conduet in the discharge 
of his duties. or other reasonable oause." 

The Judge then proceeds to say that the 
Board may have procesded under the pro- 
Visions of Section-26 which refers to any 
criminal offenee, but that the nature of the 
charges of which he has “been convitted 
woold not justify him in saying that he is 
not flt to be a Mookhtear, whether he'con- 
sidered the words of the law above quoted 
or the absence of any thing in these cases 
tending to show that he is not fit to be 
employed as n fidyolary pgent. 


We have gone through the sicui dn 
the two cases in which the petitioner was 
convioted,.apd we find, in the case of wrong- 
ful confinement, that the Deputy Magistrate: 
sentenced the petitioner to a certain term of 
imprisonment with & flue of 25 rupees in 
addition, The Judge, however, on appeal 


‘was of opinion that the offence was one of 


such a character as not to call for punish- 
ment by imprisonment at all. He accord- 
ingly modified the sentence and substituted 
a fine. It appears to us that this was a 
onse without circumstances of aggravation ; 
that there Was. no moral turpitude to be 
imputed to the petitioner in respect of the 
act fer which he was punished ; and that the 
Judge is right in saying that it does not 
show that the petitioner is unflt to be em- 
ployed ax ü Mookhtear. ~ 


The dilat dsuviolon. Was for an office 
agalust the Revende Laws It may Ue doubt- 
ed whether this was an offenoe whioh comes 
within the definition of the words “CriminaP | 
offence” as, used in Seation 14, but whe- 
ther that is so or not We think, from the 
circumeganges as, fitclosed in the judgmenta, 
that there oan be very little d8abt that the . 


bd D a a 
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. pra¢ity that Wa can say thi he is à Detbon 


tear, especially when we find thit for i$! 
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mWnufActdre '6f. skt Had Wen fübiluall 
‘darried Uh, End that it Wis hot ‘started b 
this petitioher who, for & sort tine, wás 
acting as fhe Naib Gf thë Zémfüdàr. It 
apy to ùs that thé petitioner was ‘a: 

ese in allowijig the voftindancs of a breabh 
of thd Révenue Laws, bit that there fs 
nothiby in the xot which fiiplies wuch dé- 











tendered by the petitioner. The ME 

has now, ppvioted Jehay -Dueksh again and 
fined him $0 rupeos whigh has begn paid., A 
fqgeesiqn has been raised whether thet copvjo- 
ton and sentence is logal and proper, , With 
FE the, case of this petitioner the 
papers called for. 


; the other petitioner who., waa: also, aen- 
fenced, t : e of 50, rupees and. to,:im, 


pysonmeng ror ope pmen Tages eat 
‘x ay ment, , No cux d BVO c u P n bis 
e case wont. badk from.. 
Court. With reference to if is eon 
that-as Béotion.36$ bf thé Penal Codb ‘limits 
the im ent thut oan be aWürded to å- 


who vught tot. tó be trüktéd (o réptédant 
anótliór id thé Criminal Oourts áb á Mookh- 


Yours tliis migi has bden doiig as n Móokh- 
thar, wid ‘that H6 ‘charge of dishtinesty Ut 
InMeohdiíet ih repéot of his professional 
duties has béén Drought against him. Tho 
Bobpersich his diréady olltintéd for 9 
‘oobths arid wo think that thë potitiode’ 
"Unght dow to be állówed to réaume Bia 
practice. 









The 244 Beptbtber 1871, 

e. o" Present! 

The Hontbis Fk B.. Ketip kind W: Afhslle 
| ye Judges. 

sere wt? A uli "ums J Cu.t . B zisa 


errr erate viae imor: 
nal Qode. "e 

' jehan Bokeh ud atothes, Pedionars. 
Haboo Aikotitesh DAUE tot the Potitictah. E -— ae 
Ja TT asia, we tdi a acd | Tho and Sepiénti 1871 
UNIO IE Badio 5 c 

Miulie, J.—Ix this case Jóhen Bickahand| ka Hon'ble P. B Kemp and W. Aid 
Kader Búckah. Have petitioned the Gourt atn- Judgis. 


det Section 404 of the Code of Crimihal Ero- 
AE je DE TE RN 2 Ij ude by asan 
sinatión — i Cresta e pine i16, 
TA Osa) , 


cedure tb revise the orders of the Joint Ma- 
giktrate. of Daoog paseód on the 16th of Au- 
The Qué cries os Oruudàr Bib ap 
ll e 


aft Exobel Nr 
| Sit, Which i the | 
of imprisonment fixed fuk thd'o 
offence id:punidhable by timprisonihent'as «ell 
as by fine, therefore this o is illegal The 


to 21 days.. We also, j that " 

ing sinh àrd |did fo be HUS 

feiture of the entefed into by 
further 


ar A 





gust 1871. The cdse of Jehan Bucksh was 
before this: Court in May last. duds jai 
that hé, having: been previously bound, down 


fo rel iets 10 Femara a the or 
tent.of: 500° ru was convicted by the 
fKén' Toit’ ‘of Bata’ dhd fined 10 Iq? 
ripéess fot dir edbault,” ah? that At (hó-mitte' 

fine’ his fe&ogigz&ioe wax forfeited’ The i 





. "Duttet wid thea of dpinior that Jehan! Buckslr ê 
ought to had hatay Gpportinity of éiamil-]| ,, : * 5 ou. e. TEE 
ng witiesdes’ ii ~support of the causy.dhown || Baboos Iskur Chande v 
ageing the forfeiture of th®. i baal Dose and for the Appl- 


NL LE a ere beet veryii lanh — 6a o7 


e 4 


oe 
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There can be no conviction of the offence of kidnap- 


. 
e ping under Section 856 of the Péha! Code, unless it is 


proved ethat the accused has taken the girl out of the 


keeping or custody of her lawful guardian without her 
consents 


Where the accused represented to the piosecator that 
a girl was a Brahmin and thereby induoed him to part 
with his money on consideration of tho marnage of the 
girlto hus brother, when the girl really was of the Sndra 
caste, it was held that he was guilty of cheating by falso 


persouatlon under Section 416 of the Penal Cose. 


Keb, J.—Txs prisoner in this case has 
been convicted under Section 366 and Section 
420 of the Indian Penal Code. We think 
that the conviction on the first Section cannot 
stand. Kidnapping is defined in Section 361 
as follows:—‘‘ Whoever takes oy entices any 
«minor ander fourteen years of age if a male, 
‘ or under sixteen years of age if a female, or 
‘any person of unsound mind, out of the keep- 
1: ing of the lawful guardian of such minor, or 
' person of unsound mind, without the oon- 
‘gent of such guardian, is eaid to kidnap such 
«t minor or person from lawful guardianship.” 
Thorefore the offence consists in talgng a 
minor out of the keeping of his lawful guar- 
dian without the consent of such guardian, and 
in this oase there is no evidence whatever that 
the prisoner did take the girl out of the keep- 
ing or custody of her lawful guardian without 
her consdht. 


"On the 2nd charge we think that the 
contention of the pleader is without any 
foroe whatever. Under Section 416 cheat- 
ing by personation is define as follows :— 
** À person is said to cheat by personation if he 
‘cheats by pretending to be some other per- 
‘son, or by knowingly substituting one per- 
‘gon for another, or represeuting that he or 

any other person is a person other than he 
* or such person really is.” Now here there 
is no doubt that the prisoner did represent to 
the prosecutor that the girl was a Brahmin 
girl and thereby induoed him to part with his 
money on consideration of the marriage of the 


girl to his brother, when the girl really was of 


the Sudra cast8, and we think that the of- 
dence under this Section is made out. 


è 
We quash the conviction under the afst 
named eSegtion, namely, Section 366; but fhe 
conviction under Section 420 and the sentence 
of five years’ rigorous iMprisonmeft passed 


; éunder that Section will stand. The further 


agrtance of 5 years’ igorons imy isonment 
under Section 366 is annujled. 
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Rulings, ° 
H E. : 


The l1tb'September 1871. 
Present : e œ e. 
9 


The Hon’ble A. G. Macpherson and F. A. 


Glover, Judges. 


Charge — Witness — Fine — Section 
283, Penal Oode. . 


Reference to the High Court wader Sectio» 
484 of the Code of Criminal Procedure, 
by the Officiating Sessions Judge of 
Gya. ZR ° 


The Queen versus Jehangeer Buksh Khan ‘and 
othors. 


A Magistrate should himself state distinctly what 
an aoensed person has to meet, and ought not 
to leave that to his amlah. 


A person who is called as a witness by the Court 
cannot be convicted and fined under Sectidn 288 of 
the Penal Code 


Macphersoh, J.—THa qonviotion of the 
three petitioners and the sentences pon 
them are set asid&; and the fines, if they 
have been paid, must be at once refunüed to 
them. 


The proceedings before the Assistant Ma- 
gistrate were most loosely and irregularly 
conducted, and clearlf Tnust be quashed. It 
was the business of the Assistant Magistrato 
himself to state distinctly what the chargo 
was which the accused had to meet, and ho 
had no right whatever to leave it to any of 
his amlah to say uhder what Section the ac- 
cused were being proceeded against. 


Tt would appear from the record that dwo 
of the petitioners, Doorga Singh and Modo 
Singh, were actually first examined as wit- 
nesses and then convicted and fined under 
Section 283 of the Penal Code. The Assis- 
tant Magistrate records the evid*noe of Doorga 
Singh, desnribing him as '' first witness called 
by the Court," while he describes Alode Singh 
as “2nd witness for Court.” 


How, after being called by the Court as 
witnesses, they came to be convicted, or how, 
if they wereon their trial, the eAssistant Ma- 
gistrat came to call them eas wstngyts, is 
quite inexplicable. ; 

We may add that a person does not beoomo 
a witness for the Court merely becauso fhp 
Court and, not the parties omil him to givo 
evidence : and that the expression '' witness 


! for Ceur@’ is alike incorrect and improper. 


D 
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a The 9th° September 1871. 


Present : 


The Hon’ble F. B. Komp and W. Amalie, 
Judges 


Procedure—Palse charge—Sooctiogn 


180 and 240, and Chapter XIV, 
pode of Qrüininai Precedure— Sec- 
tion 211, Penal Code. 


Raforence to the High Court under Section 484 
of the Code of Criminal Proosduras by tha 
Sessions Judge of Hooghly 

1 e E 
The Queen versus Gour Mohun Singh. 
@ 

Unger Section 2494 Act VIII of 186%, which extoads 
the provisions of Séetion 180 go trials of offences under 
Chapter XIV, 2 Depaty Macistrate nay dismiss a oom- 
plaint under that Chapter without calling evidenoe, if tn 
his Judgnnent there is no sufficient ground for prooeed- 


ing under it. -. 


Under the circumstances of this oase, however, tho 
High Court considered that the Deputy Magistrate 
should have made enquiiies before charging the eom- 
platinant mith making a false charge under Seotion 211, 
Penal Oode, 


Befersnos.— mm petitioner tirst applied to 
the Police accusing certain persons of having 
committed theft. The Police enquired into the 
couse and reported that the case was a false 
one. Petitioner pending the enquiry applied 
to the Deputy Magistrate culling.the acts of 
the Pclice in question, and asking for the 
Depaty Magistrate’s personal investigation 
into his complaint. The Deputy gne 
took up the petition with the Police rt 
and summoned petitioner on a false complaint 
under 211, without tukjng any 
evid@tfce on petitioners behalf. 


It seems to me that this proceeding was 
illegal. Under the High Court Rulings quot- 


e ed in the margin,* the De- 


“7 W. R, p. dr. puty Magistrate eras | bound 
2 W.R, Pf% to take videnoe of the 
witnesses of the, complainant +respéeting the 


- 6 


] i "ID. 


matter which he charged against tho ticoused,* 
Inasmuch as it wasa charge cognizable under 
Chapter XIV of the Code of Criminal Proce- 
duce ; and until he had done so and €ouhd th’ 
charge to be unsustained, ho was not justified 
in dismissing petitioner's case and instibu 
proceedings against him under Section 211, 
merely upon the Police Report. It is observa - 
ble that the petitioner imputed malg fides with 
respect to the Police proceedings, and therefore 
it was the more necessary for the Deputy Ma- 
gistrate to allow petitioner an opportunity of 
establishing his charge against thq persons 
accused before he summarily entertaieed the 
Poliee aocount of the matter t it was a 
false charge. The order of the Deputy Ma- 
gistrate appears to be illegal, and there- 
fore I think 1t ought to be set aside. 


The case does not require any explanation 
from the Deputy Magistrate. 


Judgment of the High Court. 


Kemp, J.—The rulings quoted by the 
Judge were passed before Act VIII of 1869 
eame? into operation. Under Seotion 249 of 
Aot VIII, tho provisions of Beollon 180 have 
been made applicable to trinls of offences 
under Chapter XIV. 


In this case the petitioner chargeg a num- 
ber of people with daovity. During the 
Police enquiry the petitioner became dissatts- 
fled with the proceedings of the Police oharg- 
ing them with partiality. He applied to the 
Deputy Magistrate to proceed to the spot in 
person and to examine the witnesses adduced 
by the prosecutor. The Deputy Magistrate 
took no action in the matter, but waited the 
report of the Police. * The Police reported 
the charge as false, and the Deputy Magis- 
trate, without taking any evidence or maki 
any further enquiry, has directed the peti- 
tioner to be tried for an offence under See- 
tion 211. 


We think that although under Section 180, 
the Deputy Magistrate was cqmpetent to dis- 
miss the complaint-if in his judgment there 
was np sufficient ground for proceeding in if 


hat this wasa ocase in whioh the Deputy 
te onght to have made some enquiry 2» 


satisfy himself that the prooeedings of 

the Polioe were not, as stated by the peti- 

tioner, fartial and*improper, befure charging 

the petitioner under Section 211. 

direct the Deputy Magistrate to proceed ‘with 

reference to the abgve remarks. 
‘ e 


We, 
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x the prisoners of 


unlawful assembly in haying come together |' 
e h : 


(^o Oriminal 
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1871. 
S00. © The 9th Beptgmber 1871. 
| ‘| Present: 
é 


TheHon’ble F. B. Kemp*and W. Ainslie, 
? Judges. 


g 
4 
eo . 


H 
Punishment — Bicting — Oriminal 
force to public servant—Sbotiohs 
. D47 and 353, Penal Ooto. 
(Miscellaneous 'Oaso.) 


2 
e . 


stata Sdin and others, Petitioners. 


Baboo. Mohinee Mohwn Roy for the Peti- 
: iloners. 


'^ Where the accused were'conwioted tinder Beatin 147 
. of the Penal Code of rioting and also under 858 


of ‘Criminal foree to a Constable who went to 
under the former 


Ainslie, J.—Ix this case certain parties, 
the applicants before us, were convicted by 
the ORES t Magistrato of Goalundy and 
sdntenced under Settions 147 and 353 to three 
months’ imprisonment under each Section. 
The facts of the case appear to be that there 
was a dispute between certain xemindars, 
owners of two hauts; that one party had ap- 
plied to The Police for assistance and a Gon- 
stable was deputed to prevent a breach of the 
peace: This Constable sent over a Ohowkoe- 
dar to ascertain what was being done in the 
rival village and reoeived information that 
men were assembled there. Thereupon he 
proceeded to that village and says that he 
found a number of people assembled and 
armed with sticks in æ certain house, ahd that 

en he was about to arrest them they resist- 

him by force and beat him. The evidence 
has been believed by the Assistant Magistrate 
and also by the Judge to whom an appeal was 
agp The case comes before us under 
tión 404 of the Oriminal Procedure Oode, 
and the first point of law which is taken is 
that the two offences constitute substantially 
parts of one and the same offence, and a varie 
vy of oases have been cited in support of this 
view. Among these the cases in Vd VII 

z Weekly Reporter, page 18, and Vol. X, Wi 


Reportar, page 95, Öri Rulings, may 

elected as the most prominent. It was also 
urged by the ledrned Odtnsel for Peo 
&ioners that the Assistant Magisttate had coù- 


‘membets of an 


‘TH WEEKLY REPORTER. , Buking "n : 


IS 


/ 


.- 45 
- Xx » , 
. | with aris with the common objopt of making ki 
a Violent attack upon. thé rival village, ao 


that the oonviotion on the 9nd dount must 
stand or fall with that on the first Goant;’bat 
as it appears thet the conviction is of rioting, 
that is of some overt act over and above. the 
mere unlawful aseembly, it à olear that the 
Magi was dealing with an offence which 
arises Out of rto other act except than that for 
which a separate punishment has bedn aWard- . 
ed under Section 353; but evenif it were 
otherwise, we think that the two offences do 
not necessarily stand or fall together; for by 
Clause 1 Section 99 of the Ponal Code, the 
attack on the Donstable would not be justiffed 
by any mistake made by him in his duty.-On 
the authority of the oases'eited, we think that 
the first punishment must certainly be set 
aside. We think that there ‘are no grounds 
for interfering with the sentence u Bec- 
tion 853. The orders of the Assistant Magis- 
trate are modifed accordingly. e 


*, 
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The 16th September 1871, E 
Present : . 


The Hon'ble H. V: Bayley and Dwarkanath 
Mitter, Judges. 


Procedure —Breaq of the Peato— 
Agent—Sootion 318, Oodd of Ormi» 
nal Procedure. - Bo 


Raferenos to the High Court under Bsotion 434 
of the Code of Criminal Procsdere, by ths 
Ofictating Sessions Judge of Rajskahys. 

Ooomar Poresh Narain Roy, Petitioner. 
~. oe 
Baboo Mokinee Mohun Roy for the Petitioner. 
Before to th ` pesos, 
summonses should be duly issued to es pope who 
Se ace presse of any tis not, Segall fis 
no B ? 
shiek wd eor ie, jg emi 


such an 


Referencs,—F Rox the recòrd of this case it 
appears that on the 6th May 1871, the, OM- 
ciating Joint Magistrate recorded the evidence 
of Jogonath Tewarie, Sub-Inspector of Police 
at Bilmaria, who stated thet thegg was‘e dis- 
poe bétween the zemjndar Pores gian 

y and the : of Rajapoor Factory, 
and asked that proceedings might. be taken 
under Section 318 of the Ogiminal Procedure 
and meanwhile a heavy bond might be teken, 
from botheparties to pravent a Breach of the 
ex. "The J'ojgt Magistrato on the sama 

y, wader the. plovisions of Section 282 Ori- 


í s "o a 


s 


f 


ming! Procedure, ordered summons to issue 
against both parttes to give security bonds 
for rupees 5,000 each or to shew cause. On 
the $2nd May the same Qnb-Inspector depos- 
ed agatn before the Joint Magistrate that he 
had deen directed to make fresh enquiry into 
the matter, and found that Mosars. Watson 


at another place to assist in 
on the land where Messrs. Watson and Oo. 
aro* in 1 He oonsidered that if 
Porteh Narain rie h people attempted to 
collect rent thet Watson’s people 
would oppose them He added that the Dis- 
trict Superintendent had ordered him to re- 
quest that the summons against the pgs 
on part of Meesrs. Watsons might be di 
eand a heavy bond to es the 
might be required from Poresh Narain Boy. 
On this the Joint Magistrate on the game day 
cancelled the summons againstethe manager 
of Ré&japoor factory. He set amide his former 
summons on.Poresh Narain Roy and ordered 
& fresh summons ing for & bond for rupees 
20,000 to issue upon him. There is nothing 
to shew in his evidence from what source the 
Sub-Inspestor obtained his information, +. o., 
whether it was told him by others, or whether 
he had seen every think with his own eyes, 
or whether both had become mingled toge- 
ther and hence his opinions had been formed. 
It does not appear that Poresh Narain’s re- 
resentative was inthe Oourt on the 22nd 
lay or was allowed to cross-examine the Sub- 
Inspector; and yet on that statement alone 
Joint Magistrate proceeded to take the 
evidence of the witnesses on the part of 
Poreeh Narain Roy and decided that a bond 
for ru 20,000 must be taken. The deci- 
sion of the Joint Magistrate rests mainly on 
the evidencesf the Sub-Inspeotor. The evi- 
denoe of Poresh Narain’s witnesses shows that 
Messrs. Watsons formerly held ‘the land in 
farm,and that they, the witnesses, now pay rent 
to Poresh Narain; but I do not see from their 
evidimoe that they say anything about a 
cutchery having been recently set up by 
Poresh Nargga. However, be Meee as it may, 
it ib gyident that the for the presecution 
was comprised solel Sof. dis infomation of a 
Sub- whioh fan 8nly be considered 
as the credible ipformation necessary under! 


Section 289 to enable a Court to issue a sum- 


mons, and thé Joint Magistrate failed to follow 
the course in ion 287 which 
has been fully. detailed the Fall, Bench 


: à 
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Ruling dated ] 3th September 1869.* In that 


Ruling, four J 


oocasion to bind a person to the peace 
after he has recorded evidence ree jadicially? 
before him in the presenee of the pf&rson 
summoned, and who must have an oppor&unity 
given him of crose-examining the witnesses 
adduced by those on whose complaint the 
charge against him is brought forward.” 


In this case nothing of the kind: has been 
done. As far as I can perceive from the record, 


the Sub-Ins r acted and made airy on 
complaint of others and the Magistrala trying 
the case was bound to call on those Lo 


appear and depose in the presdhoe of the 
accused or his agent to the facts 
them. I am compelled to forward the records 


of this oase, under the provisions of Section 434 . 


Oriminal Prosedure Code, to the High Court, in 
order thet the proceedings of the Joint Magis- 
Fs ad be set asido and the order quashed. 

Ore despatehing the papers a copy of this 
order of reference will be forwarded to the 


Officiating Magistrate in order that he may 
furnish an explanation of the defect in his 
proceedings? 2. 

e ‘fics "i 


Having received the explanation of the 
Joint Magistrate, dated, the 18th August, 
I am still of opinion that.the record mast by 
submitted to the High Court for the reasons 
already recorded by me. -In order to explain 
my reasons | take the explanation Yarnjshed . 
in detail. 

1st.—I do not eonsider that there was any 
necessity to recall the Inspector a third tidie, 


but it was necessary thas the persons from 


whom he obtained his information should be 
produced iń Court and examined in the pre- 
sence of the party called on to furnish security. 
I oàn in no way look’ upon the evilence of 
the Inspector as establishing the necessity fer 
calling for the recognizance. 


The evidence of the Inspector could only 
be founded on what he had heard from others 
and he was not the proper person to decide 
what portions of what he heard was oredible' 
and should be stated to the Oourt. The 
Joint Magistrate was bound to examine those 

himself and to decide on their ev 


na inam to his own,judgment. 


3ad.— Whether breachgs of the peace havez» 


subsequently taken place or not does mot affect 


the legglity of the procegdings of the Joint 
Magistfate, and I am still of opinion that his. 
proceedings ın the case should be quashed. *, 


* 12 Wied Celminal, p 0y 
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fave decided that “ae 
Magistrate cmn only’ be satisfied that there i$ , 


1 
b 
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e. . Fadpnent of the, High Cow. 


-- Bayley, J.—The view taken by the Judge is 
perfectly correct. It is neccesary that sum- 
monsqs should duly issue tq the witnesses and 
they should be examined tm ths presence of the 
parties. The accidental pe of any dign 
not, l king, such presenoe before 
whioh n adn is legally sufficient. 
The Joint Magistrate’s proceedings are quash- 
éd, as recommended by the Offisiating Judge. 
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of The 18th September 1871. 
Presni : 


The Hon'ble G. A. Macpherson and F. A. 
Glover, Judges. ° 


Falso evidence—Oharge—fBooction 193, 


Committed by the Asistani Hagirirato 


Penal Oode. 
The Queen versus Moharaj Misser and others, 
Appellants 
and 
tried by the Sessions Judge of Tirhoot on a 
' charge of giving falss evidence. 


Mr. R. E, Twidale ‘and Baboo Chander Ma- 
Dub Ghose for Appellants. 


e 

It is wholly incorrest to charge a number of persons 
jointly, with intentionally pine false evidenoe un- 
der Section 198, Penal Code. 


o* Tajpore 'eommitted the offence of 


hod 


"A charge under that Beotion should show what the 
statement is which the aecused persons or any of them 
are allaged to have made, and it should disclose the exact 
date on whieh tbe offence charged was committed, and 
the Court or Offloer before whom tho false evidence was 
given. 


e 
Macpherson, J.—It is impossible that any 


of these convictions should be upheld. 


: The ten appellants were all tried together 
charged with giving fulse evidence under Bec- 
tion 198 of the Penal Code. 


- Bix ofthem,*vei&, Baijnath Misser, vn 
Miser, Keri Misser, Sarban Ohowdhry, Brij 
Behari, and Loollah Dhanook, were im ludod 


in one charge: the remaining four we 
subjects of the other. . 

The obarge against the six is “ that you on 
“tor about the ——— day® of June at 
tari- 
«]y*giving false evidence ina stage of a judi- 
a ial proceeding, and that you have thereby 

z s 
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“ committed an offknoe under Section 198 of 
‘the Penal Code, &o." : 
Now this charge i$ bad and defective in a 
variety of most substantial respects. 
Firatly —It is wholly i to saad rie 
number of persons jointly with giving 
evidence. It may be that the statements which 


aro mid to be false were all made iñ the, 


course of one icular trial and that they 
were all made 1n order to attain one particu- 
lar end. Still each statement is made by one 
man only. However many statements to the 
like effect may be made by others, evéry 
man’s‘statement is his own, and upon it, «nd 


upon it alone, must any against him 
stand or fall. The lie (if it be a He) told by 
a witness is none the his own perticular 


lie because other witnesses have about the 
same time told similar lies; and it is each 
man's own lie, and not his neighbour's, that 
can alone be used against him or be the sub- 
ject of & prosecution under Section 193. Ido 
not mean to say that if the accused persons 
were properly charged, eaolf in respect of his 
own particular falso .statement, the Sessions 
Court might not be justified in putting them 
up and trying them together. It may ooca- 
sionally be convenient and that they 
should be so tried; but then the Oourt re- 
quires to be most oareful in keeping the case 
of each prisoner distifict from that of the 


others and in ery REE case against each 
is complete in itself in all its details. 


Becondiy.—'The charge does not show what 
the statement is which the accused persons, or 
any of.them, are alleged to have made, and 
which is relied on as being false ;—it does not 
set out distinctly the particular statementeon 
which thé presecution is based. It has been 
decided over and over again by this Oonrt 
that the charge under Section 193 must show 
on the face of it the statement which is 

to be false: and it is manifestly*unfair to the 
accused when this rule is not attended to. 


Thrdly.—The charge does vot disclose 
either the day of the month or the year 
on or in which the offence was com- 
It was ‘‘on or about" some day in 
some month of June, but there 4 nothing to 
indicate what June, nop what eday in,what 


June. 


^ 
a 


FowriMy.—'The charge does not indicate 
the Oourt or the officer befére whom tho faite 
evidence was given. The only information 
given is oohtained in the words “ in a stage 
of aj cigal prdépoding" and “at Tajpore," 
but wha Stag? of i 


1. aa a 


what judicial proceeding 
e 


b 


N 


e 
£t» 
Qo 

Je 
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doe, dat appesr. n. the, case of Fitte Ali 
B., where the-charge Was 

in the present 
instafioo, the Court seid :—'' We think it, right 


Biswas, 10 
far "faller -and a 


ai that in our opinion both 


eu made against the prisoner are 
sig y. ‘defective “in in not' 
si ae proceeding in a stage of which the 


onef is aecuséd of having made the 
se,statement. We even think that the 
: dartoulde stage of the proceeding ought to 
ave bebn. mentioned. It is only fair ‘to 
e prisone? that. the a whigh is to 
ghd for evet againss him should be made 


5 "CRM and us as it redsonably dan 
Fhe wr prisoners, arraigned ee 


is remarkably loose ge general charge, 
pleaded not ey , Kt the trial, their deposi- 
tions . taken Forbes, the Assistant 
s of Taj pore, on the 7th of June 
I8, in a stage of a criminal case whioh he 
, Were put in and prov Evi- 
denct was given for the ‘prosecution that the 
ents made by the prisoners were false, 
end that the case -which they uttempted to 
sup diis: false. But the whole evidence 
15,0 geheral nature:'and iv was in fact 






as 7 tH 


daad CE to prove that the case tried by [- 


té was wholly false, 


ss eem Fito tails as to the state- 


Mae made ye the dE ree rospeo- 


tively. 


commission of the offence of giving 

falsó. evidence under Section 193 is not 

roved unless it is proved that the accused 

bes intintonaly made & particular statement 

is shewn to have beeh false to his 

ee In the six depositions which 

De been put íi, and which were treated as 

ae false bvidenoe with the giving 

the prisoners are charged, there are 

ents which ate probably true 

etl and as to which there 18.certainly no 

evidence ET a falas. se iei specific | M 

ena 0 e Bw 

P icd on by til prowoution ought tp els 

god proved expressly in 

false, and tho 
fS bes, been’ given is 


On the whole, it appearado me that there 
are errors and defects both a eR 
in the prooeedings on the trial which have 

projudiced the prisoners, and I think that the 
ined aud the menterices pases on them 
mE mee ee, 


olent, 


«Y 


"Reference to the 


iva ee 


Rulings. [Vol XV, 
The deposition “of, the oth 
lanin, Mokami, ERE? Deriaew, ond Teck , 


In aH respecta, 
. has, not a X 
their depositions ethe memo. 


Section 199 of the Criminal P ure» Code, ~, 


the | and there i» nothing to show that they ‘ever: ` 


acknowledged, their evidence to have been 
correctly taken down, except also that’ the 
charge against them states the day of. the 
month (but not the year), and correctly’ 
speaks of the offence as that of “ inten- 
tionally” giving false evidence, instead of 
using the word .“ voluntarily" as\in the 
other charge. The remarks I ' s O, a8 
regards the six prisoners, apply almost equally 
to the other four: and F think that as to 
these latter also the convictions and sentences 
should be Bot aside and that they oe be 
discharged ° 


. Glover, J.—I quite concur. 


The 18th September 1871. 
iÉn Pretestr ae 


TA 


The ,Honp'ble A. 8. ieni and P. A. 


Glover, Judges. 


Procedure — Witnesses for proeeou-' 
tion—Section 193 and Ohapter XV, 


| Oodo of Qriminal Proeednfe- -. Y 


h Cow wader ‘Seotton 
. 484 of tha Code o vibes NN om 
the Magistrate of Monghyr 


Kishore Sahai versus Mungeci Sahel, 


q 

ibid Woulvig Abdul uffoor, isane i 
summons for the sttendanoe of the witnesses 
for the prosecution e well as tho defendant 
tha one. p 
They entered their ap on the date 
Y for the tri&l of the case, 

puty Magistrate dianfiseed the, case with-" 


out hearing the evidence of the wtngesos' 


namedgby plainfff. -H€ only heard thé 
plaintiff and two other witnesses summaned, 


but the = 


pue Oourt, asalso the defence of the. ap- ° 
e 


-4 
Ws ^. 
. 
. 


í 
< Xx-parte statements — Transfer 
°°? ease—JudtoiarOfficer (Hxaminati 


e . 
1871], Crimian 


. The order of the lower Court was that tlie 
baso be dismissed and* the defendant dis- 


* charged (rebae). 
* e. 
The wifole of the above order I consider to 


be opposed to Section 19% Oriminal Proce- 
dure Cbde. 


This case being under Section 447, Indian 
Penal Code, its trial comes under Chapter 
XV of the Code of Criminal Próoedure. On 
the day fixed for the hearing of the case, the 
witnesses for the proseoution who were sum- 
moned were present. The Deputy Magis- 
trate jg not hear them, but examined two 
other witnesses to remove any doubt which 
he may have in the matter and dismissed the 


case. 


Rection 198, Criminal Procedure Code, which 
pd to cases triable under Ohapter 
XL, has also been made applicable to trial of 
cases under Chapter XIV,—vide Section 249, 
Code of Criminal Procedure; and the dis- 
missal of a case triable under these Chapters 
without hearing the evidence is illegal. 


Now although the law is silent with regard 
to the application of Section 193 to panes 
under Chapter XV, Criminu1 Procedure e, 
it must be oonmdered, in taking a general 
view of the matter, that its provisions do ap- 
ply to such cases, and therefore the Deputy 
Magistrate should have examined the wit- 
nesses nafied by plaintiff before passing a 
disposal order RE case, 


Judgment of the High Court :— 

Macpherson, J.—1t appears to us that the 
view taken by the Magistrate ia ovrrect. 
The order of the Deputy Magistrate is et 
aside; and the Deputy Magistrate will re- 
store the case to his flle and examine the 
plaintiff's witnesses and pars such further 
ofler in the case as may be proper. 


The 23rd September 1871. 


Present : 


The Hon'ble F? B. Kemp and W. AinMie, 
E Judges. 


of). T 
(Criminal Mefion.) A 


e » 
- © The’ Queen versus  Mudhoo Soodan Roy, 


A s 


J'eüttonos, - 
e. 


THE \WEKKLY REPORTÉR, ° 


d v 
Bulin a . 


The Legal Lemembrancor for the Prosecution. 
Baboo Ashootosh Dhur for the Petitioner. 


Ex-parte atatements made in the High Cou br 
parties who invoke the ald of the Court to tra: a 
ease from one authority to another, tonght to be based 
upen truth. 


Casa In which the High Court permitte1 a Benu!v 
Magistrate to be examined on behalf of a petitioner ° 


whose ots was inveatignted by the Deputy Magis 
tra 


Kemp, J.—Tuis is an application by 
Mudhoo Soodun Ror, moving this Conur£ to 
transfer the record of a cease pending in 
the Court of the Deputy Magistrate of Cyn- 
thea, in which the said Mudhoo Soodun Roy is 
the aoensed partv, to the Court of the Magis- 
trate of the 24-Pergunnahs or to such other 
Judicial Officer as this Court may think pro- 
per. On the 9th of September thjs Court 
directed the Magistrate of Beerbhoor to take 
this oase up himself and to try it..| Subse- 
quently, on the 16th of September, the Legal 
Hemembranoer appeared anf moved the fourt 
to stay its order. The Legal Remembranoer 
undertook on that oooaxion to show this Court 
thet the petitioner was concerned in the ab- 
traction of the record of'the case. The 
Court upon this postponed the case to 
enable the Legal Remembránoer to substanti- 
ate his averment, and¢tffe opposite side who 
in represented by Raboo Ashootosh Dhur waa 
called upon to appear, when the osse again 
came on before the Court. The Legal Remem- 
branoer has appeared to-day and has intimated 
to the Court that there is nothing in the pro- 
oeedings of the local authorities in the matter 
of the theft of the nuthee to ‘implicate the 
petitioner ; that the party who haa been 80m- 
vioted of the abstraction or theft of the re- 
cord was one Pulluk Singh, whoisa oo-defend- 
ant of Mudhoo Soodun Roy in the original 
case, but there is nothing on the record to 
connect Pulluk Singh and the*vetitioner in 
the matter of the theft of the nuthee. There- 
fore the Legal Hemembranoer bas not been 
able to show to the Court that the petitioner 
was in any way concerned in the abstraction 
of the record. 


Woe fully concur in the argeqgents of the 


Legal femembrencer šbat, afa gdhemg rule, | 


ex paris siateme ede in this, Court. y 
partios who invoke the aid of the Court to 
transfer a case from one aythority to another 
ought to be based upon truth, and that when 
any indulgence is asked fir from, the Court on 
an ex parte stetggpent, the party making that 


| applifsti$n should, to use the words of their 


e D 


l. T a 


* 49, 


a not to 


j ~N 
Eji nal 


\ 


OQ 00 e. 


LoMships of the Privy Cogneil in the pasa 


uoted bv the Legal Remumbraneer, ** 


theetruth.” The Legal Hemembranoer has 
called the attention of the Court to certain 
Passages in the petii. of the applicant, 
whfoh, he says, are not founded on truth. The 
first passive idterred to by him” was that oon- 
tained in the 2nd paragraph of the petition, 
that the record is missing." 
Eemembranoer saya that this is 
as the pefi- 
tioner must have known at the time he made 
that statement that the record bad been stolen. 
The next sament which was referred 10 by 
the, Legu Kememprauoer as not trne is fo be 
paragraph of the iis. in 

H 
' \offenpe was bailgb]e, the Depatr Magigtrate 

did not f]]] np the amonn$ of bail in the war- 

rant, end aopordinyly the petitiqner could not 

offer any ‘bail af thp time of arpest but was 


| whieh a 
* ' The Le 
‘not @ true statement, inasmüoh 


found in the third 
which the petitioner eys that '' althongh 


egrried&o Oynthea ọn the 61st Bhrgbun, and 
since then, owing to the 
Manger at Cynthea, he ooyld aot prfopre pail 
therg and is kep» in hajnt,” n the Tegal 
Remembranger ehbjeoted | that this was nots 
cape 1n which:tha Deynty Magistrate ought 
to be ralled uppn (o give hig evidenoe, and he 
referrad £o a case jn England, and also to Bec- 


tion 108 of the new Indjun Evjdenoe pill 


which has rot ye&oome into. operation 


We think thet with refereneeto the first 
quesuon, namely, the stateman: contained inthe 
4nil paragraph pf the petition. thera has been po 

: wilful suppreseign of the truth, The petitioner 


-Baya that the rpoord js missing. There jg na: |. 


thing ta mplicajp him in the theft of that 
recom, and it is admitted hy the Legal Ra- 
Penbraneer that he e4nnof. show any thing 


on the progeedingg of the Conrt whion ¢on- |. 


naota the petitioner with she theft of the re- 
eord. We therefore think thar the petitjoner 
in using the word t missing” noted prodently, 
aud that he Gapnot be gharged with sipprose- 
ing the tuth. With reference ta the atate- 
ments mada in the third paragraph, there is np 
doubt that some af them «re not sgriot[y true, 
but we do not think thet they are of thnt im- 
portanoe to aeprive the plisoner of whnt we 


epngider, under the je ciroumstan- 
ces pf this he'is entitled to, namely, to 
hnveti& causo transferred from the Court of 


the Deputy Magistrage to, that of another 
' authority. ^ With reference to the last objec- 
tipn, namely, thatthe Deputy Magistrate ough! 
examined in this case, Section 108 
of the Indian Bridenee Bill, whick’as already 
observed, haa not yet oomje into operation, 


e says hat “no edudgeor Magtatratd shal} be 


& o 


: ^e. \ 
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petitioner beipg a 


° * 
Rulings. [Vol. XVI. 
e : 


"required withogt his own conseng to i 
‘evidence asio what oceurred in RNY nroogex 
‘t ing before him in Court.” In this case ibis* — 
seid on behalf of the ae A and that 
statement is Supported by an effüdhvit, that 
there was on the ‘record $f the T 
has been stolen a letter written by the um- 
mooktear.of the Nawab Nazim of Bengal to 
Gunga Narain, nne of the DE d 
PHoated in the case. That jetter refere to oer. 
tain contribationa for certajn sums which ít 
is pleged were paid to the Police. Jt is with 
reierenoet to his letter, which the petttioner 
Saye was on the record which has stolen, 
and which must have come pnder t i- 
xance of the Deputy Magistrate, that ho - 
es to examine the Deputy Magistrate, and 
therefore although wo fully edunt that, aa 5 
general rule, it would not be right or politte 
to require Jgdgee or Mayixtrates to give evi- 
denop exgept poder very pounliar eirenmstan- 
968, we think that this isa casein whioh, look, 
ing to the ciroymstances of the pase, the peti: 
tioner js entitled to have the Deputy Magie 
trate examined with reference to that letter 
and to any other points which he wishes to 
examine him upon with reference to the pro- 
ceediggs and evidence on that reeord. 


l We therefore thiak that our former adoi 
directing 


the Magistrate to take thja pase 
Up and try it himself ought po stand. 


YS a a 


The 28rd Beptember 1871. 


Present : 


a 


The Hon'ble H. V, Bayley end Dwerka- 
nath Mister, wgon, ; 


Warrankt=Seetion 68, Yoda of Grimis 
^ nal Frocedare, e 


(Criminal Mation. ) 


Rideshnry Chowdbrain aud other&, Petitioners. 


Hr. Mun Mohan Ghose and Baboo 
Mohan Das fox the Petitiyners 


` e 

Seetion 68 of the Code of Orlninal Procedure gives a 

agbymte jurisdiction on proper evidenoe 10 wwe & 
t p the au rést of persons in a p ning oase, 


Doorga 


Rayley, J.—Ix this ease of forgery—Qnoon 
vormis Hmkisapre Ben and others—the applica: 
tion made to us is to the effect thut oe:taim 
warrants issued in a pending case under thjs 
chaige should be,eq, vado, and that MC 


. . 


1671.] 
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e recorde of the case should be sent for trial to 
another district. 


e Itris true thet in cases where nothing but 
& pojice report hus to be apted upon, that is 
no ii evidence on which a Magistrate 
shonld act; but in this oase there is the clear- 
est evidence of. Court Inspector who was 
deputed to make the enquiry as to wh 
a certain will alleged to have been made by 

jah Issur Chunder Roy was a genuine or 

a forged document. He deposes that there 

was no real will made by the Rujah, and that 

that wich was set up was a forged dooument. 

He sié says that the parties charged with and 
suspected of the offence have abeconded. 


I am of opinion that Section 68 of the 
Criminal Procedure (lode does give the Magis- 
trate jurisdiction to isme sych warrants. 
The words of that Section are—'* Except as is 
“ otherwise provided in Chapter XI of this 
** Act, the jo e, of the District, or a 
i Magistrate in charge of a division of a dis- 
“trict may, withow any complaini, toka cog- 
*! nizance of any offence which may come to 
« his knowledge and may issue a summons, or 
“in oases where a Warrant may iue, a 
«« warrant of arrest against the person known 
** or suspected to huve committed such offonoe, 
* in the same manner asif e complaint has 

* been made against such perron.”  Irrespeo- 
tive of this, it has to be observed that the case 
is only Mending case; and we should not 
therefore ordinarily exercise our extraordinary 
péwers to prevent the case from proceeding 
to a trial, Itisthen said that the parties 
are now ready to submit to the jarisdiction 
of the Magistrate, and that the warrants 
should be stopped, bit the rule of lew 1« that 
parties who seek the protection of the law 
must obey the process of the law, and we 
think we should pass no order ou that 
rafter. 


With vogshd ts the ssoond point, if ia to be 
observed that this is one of thoee peonliar 
cases where the same officer is both the 
Qollestor and the Magistrate. As s Collector, 
jt is his beunden p to give theo result of 
his enquiries ina case affucting the right of 
inheritance of a party under or likely to be 
Winder the Court of Wards to his superior 
authorities, as ulso«o state his own opinio 

“son the subject By,his opinion as a Co our 
he is inno «way sere asa Magistrate. 
a Cellector he sat (a oe of facts 
within his person ius ge: as a eAMagis- 
, trate he is bound to act upon facts which 
omy Some to his mowing judicially on 


o ali ° , 


* 


ld. of" all this, it has to be obsery- 
ed that the case is pending before the 
Magistrate and the utmost that he cat do is 
to commit the parfles to the Sessions. 


After hearing Mr. Ghose at some Pefigth 
I wee no such prejudioe exhibited in this case 
as would render 1t exped'ent for this Oourt to 
interfere and: ranger the osse. to yaanounee 
Oourt. 


This dispow of tho forgery cue. 


As to the daovity ` oase—Qupen persus Ram 
Proshad Chuckerbutty—the plea taken is*that 
the warrants should be set aside, -But the 
Magistrate pays that he meyer did mor will 
issus any warrant, Mr, Ghose however refers 
to a paper on the recdrd stating that there 
was a warrant issued authorizing the police 
to arrest oertain. parties, It appears, how- | 
ever, that all that the Magistrate had to do 
with that paper was to anuction the offer of 
a reward of rupees 2,000 for the arrest of the 
parties on the application of the: Police. 
Upon this the Police took “measures to*errest 
the parties, and it is argued that the reward 
having been offered by the Magistrate and 
the arrest following the reward, the latter 
must be taken to be the arrest of the Mugis- - 
trate himself. This, however, is not so. 
The Magistrate is: the chief executive offloer 
of the District in his flépartment, and as such, 
competent. to make all executive SAEs: 
ments as he thinks proper, 


We are then pressed with the plea that we 
ought to, take cognizance of the conduot of 
the Police in' issuing the warrants illegally. 
The conduct, however; of the Police is ẹ@ 
patter which onght to. be brought to: ‘ie 
notice of the superior officials in that depart- 
ment. They ast only  minísterislly, not 
judicially, The primary bility of 
their acts rests with them, not with this Goart. 
Under all these oiroumstanooe," WO eee no 
ground to inteifere m this came. — ^ 


On the third case, oň., the epplication of 
Bishen Bingh, the complaint is that afrer the 
order of the High Qnurt suspending the issue 
of all warrants, he was illegally taken before 
the Deputy Magistrate, und themagder passed 
was thi& he be sent to, the fall whet any 
evidence whatever being recorded against him. 
Now sending to the jail may mean that where 
the offence is not b&ilabla, the prisoner mgy 
be kept in custody pending ihe trial; but, 
under yhe«gironmatanees, we think i$ proper 
to ask the y Magistrate for eny ex- 
planataons that he’ may gigas to why the 


prisoner was so dgalt se ag what ee 


' . 2a a 


and what evidence there waa authorizing the 
Police, to arpeat the petitioner and the Magis- 
trate to transmit him to the haxut 


Afjger, J.—1l am of the same opinion. 


Whether the Magistrate has exercised a 
sound discretion in this case or not is a ques- 
tion on which I do not wish to express any 
dpinion. The petitioners have failed to make 
out that the Magistrate had no jurisdiction to 
issue the warrants which they ask usto et 
aside. The evidence of the Police I[nxpeotor 
waseufficient te give the Magistrate juriadio- 
His to issue those warranta, and asthe case 

pending in the Cour* below I do not 
think the petitioners are entitled to have any 
order from us for setting them aside. 





* With reference to the prayer for the re- 
. moval of the case from the Magistrste’s file, 
I wish t» observe that the petitioners have 
not been able to make out & sufficient case. 
Whether the Magistrate will, under the 
circumstances which, have tranepired, like to 
keep fhe case on his own file or not is a 
matter entirely in his own discretion, but so 
fur as the facts have bten brought to our 
notice we do not think that a sifilcient case 
has been made out by the petitioners to 
justify our interference. The Magistrate is 
not the offlcer who is (9 pase the final order in 
the oase, and all that'he can do againat the 
prisonere is to oommit them to take their trial 
before & higher tribunal. 


` Inthe Daooity case it appears from the 
Magistrate’s statements that no warrants have 
been issued against the ‘petitioners, and'the 
Magistrate expresaly says that he does not 
intend to issue any warrants against them. 
If the Police have attempted or are attempting 
in contravenjion of the law to arrest the 
petitioners, as alleged by them in their petition, 
all that I can say is that they, the petitioners, 
should seek for relief elsewhere and in a 
different mode. No arrests have yet been 


made and any interference on our part would 
a oe e 
> In the-last ‘caso b am» of opinion that 


the Deputy Magistrate ought to be called 
upon to explajn upon what evidence, in what 
case, “and under what‘anthority, he'had acted 
in keeping the petitioner Pane ee in 
"barat for 16 day. m 
- a \ 
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e 
The 25th September 1871. 


| "Present : " e e 
The Hon'ble F. R. Kemp, Offciating "Chief 
Justror, and the Hon'ble- W. Ainslie, JRdge. 


Bub-Inspector of Police — Oriminal 
Breach of Trust—G6ections 169 and 
406, Penal Code—BSestion 19 Act I 
of 1871. 


(Miscellaneous case). 
Rajkristo Biswas, Potitioger. o ° 


Messrs. J. S. Roohfort and M. L. Sandel for | 
the Petitioner. 


Where a Sub-®nspector of Polloe was charged with 
having puichased a pony which had been fmponaded, it 
was that the trate shoald hare 
Tudor Boonon 10 Aot [of 1871 taken with Seotion 169 
of the Penal Cod that the acou sed coud not be 
sea wie mui errr iar er the Penal Code of 
Criminal breaon of trust, i 


Kemp, C. J—Tun Petitioner Rajkristo Bis- 
was hgs been convicted by the Officiating Ma- 
gistrute of Howrah, of the offence of criminal 
breach of trust, and has been sentenoed under 
Section 406 of the Indian Penal Code to pay 
& fine of 25 rupees or to suffer rigorous im- 
prisonment for a period of 10 days. It appears 
that the petitioner was a Sub-Ingpector of 
Police stationed at the Thannah of Doomjurah. 
À pony mare was brought to the poundeat 
that station, and after certain preliminaries 
were observed to biing about the sale of the 
pony which had been kept for some time in 
the pound, the petitioner purchased the pony 
for rupees 6. Under Section 19 of Act I of 
1871 no offloer.of police shall directly or in- 
directy purchase any "cattle for sale under 
this Act The petitioner before the Magis- 
trate alleged that there had been a sele under 
the Act and that one Gopeenath Serdar had 
purchased the pony for 4 rupees and that sn 
entry hed bean made in the Diary to that 
effect; subsequently the petitioner purchased 
the pony after it had passed from Gopeenath 
to another party, who again sold it to the Sub- 
Inspector. : 


Nae dae however, has found on the 


that no sale Ae place, and as wes, 
ve already observed, convigted the pe- 
titioner under Section 408. Now, to cansti- 
tute th? offence $f driminàl breach of trust 
it must be shown that the peditioner' was 
entrusted with this property, that is *wijh ° 
this pony;or ham domivion over this pony, 
and-that he disht&nesüy misappropfiat«d C 


e . v” l / 
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converted to his own use that pony. There him from making away with the pro 
a must be aa intention preved on the pert of | 4 Thts was an injuno- the subject of the suit. 
the petitioner tn o&use atongfol gain OT | ton under Section 9% By virtue qf thip in- 
i loss to constitute the offence ofj Aot VII of 1859, now junction the Civil Oourt 
criminal breach of, trust. ¿The Magistrate in un- peon seized the cattle, 
his fipding and sentence clearly states that which he had no atttho- 
the petitioner paid almost the approximate | rity to do, nor could he in any*way bave sup- 
value of the animal. It is to be regretted in | posed himself to have authority. We must 
this case that the Magistrate did not proceed | assume that he knew this. A plea of good 
Under Section 19 of Act I of 1871 taken | faith founded on crassa ignorantia is inadmis-* 
with Section 169 of the Penal Code; but as | sible. Thus whether the cattle were still in 
the Magistrate has found on the evidence | the possession of Ful Mohmud or not, here 
that no sale took place and has convisted the| was a deliberate wrong under color of legal 
petiti under Section 400, we must hold, | process, aggravated, not justified, by the form 
as & point of law, that the petitioner has not | of proceedings. In so seiging the oattle he 
oommitted any such offenoo as to bring him | and those who aided him and who cannot, un- 
under the provisions of Section 405, namely, | der the circumstances of the case, be supposed 
that he has not dishonestly misappropriated | to be ignorant that they were acting illegally, 
or converted this pony to his use. We there- | clearly laid themselves open to prosecution. 
fore think that the oonviction® must be set| The pretence that the keepers of the cattle 
aside and the fine refunded. fled and abandoned them, is flims in the 
ge oq ; extreme. The Deputy Magistrate ie doubt- 
Asasiiey J.— T concur. lesa right in tubi ihis as no voluntary 
abandonment, and it gave no right to the 
peon or to those with whom he was acting 
to selze them. e * i 































The 4th October 1871. e As to the procedure of the Deputy Magis- 
trate, we think that, when a written defenoe 
Present : is tendered in a case tried under Chapter 


^ 


Tho Hon'ble F. B. Kemp, Ofloisting Ohief 
Justices and the Hon'ble W. Ainslie, 

^ Judge. : 

Sirooedure—' Written defence — Chap- 


ter XV Oode of Criminal Preco- 
dure—Hxamination of Acoused. 


XV of the Criminal Procedure Code, it'is 
not incumbent on tbe Magistrate to take down 
the defence of the accused by personally 
examining them. ' 3 
The Court declines to interfere with the  * 
conviction and sentences recorded by the 
Deputy Magistrate. Tha records are re- 
turned herewith. 
Reference to the High Cowrt under Seotion 434 
of the Code o Criminal Proosdure by the 
Officiating Magistrate of Bogre. 


` 
© e 





The 6th October 1871. 
Present : 


Dila Mundul and others, 
The Hon’ble F. B. Kemp, Ofpevating 
° sortus Jusiios, and the Hon ble wW. Ainslie, 
Judge 

Kally Shaha and others. Procedure — Theft — Boat — House- 
When a written defence is tendered in a case tried m- (Tig 

" der Chapter KV ôf the Code of Ortmina! the | The Queen eersss Mehar Dowalia and others, 
is not bound to teke down the defence of Appelianis. 


. Comasitod by the Magiirate, oR ad by the 
Sessions Judge of s pore on & charge 
of dacotty, go. á e 
A boat may be the subject of theft, Although under ` 
Section 442 of the Penal Code is for certain purptecs 
classed wi housse, it does not cegse to be movealfe + 
property Reotlon 878.. à 


A un 451 must ch a the accused 
with viia femme mime Berra er to eom- 
« QO 


a 
; ] 

2 Ainslie, J.—Fut Momxwvup sold 8 bAa 
to Dila Mundul fnd apparently gave thèm 
into his ion; he sold the same ani- 

' mgls to Kally Shaha. Thélatter brogghts suit 

d against Ful Mohmud to compel him to deli- 

ger’ the buffaloes to him. In. this suit he 
e. obtained an injunction degcribed as an ‘Gghte- 
, ,. har’ Addromed to the defendant vo restrait | mit some specif offence paniahabl8 with imprisonmenty ° 


[| í e 


m ë Qa 
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It does not seem to have occurred to the , 
i itti itv 1 boat migAt itself be the eubjoot 
-~ with commi dacoity in a boat under Seo- | JU that a mig i 
Mir . DR dy e added a charge | 9f p^ and that because under Beotion 442 
under Section 451 of houle trespass by night, | 1t 1» for certain purposes classed with honsese 


Tt isnot clear why the words “by night” | it does not onm to,be moveable property un- 
Bre used. Lurking house trespass and house- | der Section 378. : 
When the Judge found that a body of men, 


breaking ere punishable under different Seo- 
tions according as the trespass may be by day | stated to have been 20 or 26 in number, 
armed with sticks, attacked a boat, put its 


or night, but the time łs not taken into ao- 

count in the Sections which speak of house occupants to flight, carried it away and con- 

trespass other than lurking house trespass or cealed or destroyed it so that nothing has bee 
he found every t of 


house-breaking (Sections 442, 448, 449, 450, heard of it sinoo, 
461, 452). The Judge hes aoquitted the ac- deqoity. There was the dishonestly tho cause 
ousbd in respect of the charge of dacoity ‘and wrongful loss) taking of moveable prbperty 
conwioted them of house trespass by night un- Without the consent of the persor? in poset- 
elon which was theft. There was the volun- 


der fection 451 and sentenced them to rigor- 
ous imprisonment for 18 months. tary causing of fear of instant hurt making 
that theft bbery T5ODA 
Section 451 runs thus:—'* Whoever oom- r , and the number af pe 


i ; engaged makjng that robbery daooitv. It 
mits house trespass in order to the committing was not material, as far as po NOLO the 
of any offence punishable with imprisonment | offence committed is in question, that there 
shall be punished with imprisonment of | was doubt as to the bags of rupees and copper 
either description for a term which m rape coins or any óther property being in the boat ; 
to two and shall also be ljable to fine : 
and ifthe offence intended to be committed is 
theft, the term of imprisonment may be er. 
tended to 7 years,” 


Ths Judge has neither charged the &ocused 
with, nor convicted them of, trespass with p- 
tent to commit any offence punishable with 
imprisonmeut, and except for the introduption, 
of the words ‘‘ by night" which are without 
any effoot the charge and conviction, if sus- 
tained at all, must be taken as being under 
Section 448. 


Ainslie, J—The prisonórs were 


It ig manifest that the conviction, if any, 
ed 


‘remains in the charge or conviction but the 
house trespass, and the maximum punishment- 
‘for that under Beotion 448 18 Imprisonment 
for one year. But even this reduced sentence 
is not warranted by the finding of the Ses- 
sions Judge. Me has taken great pains tj 
show that the charge of daooity was fabrice- 
ted with a view to. injure one Mothoora 
Nath Gangooly Naib to Gooroo Das Roy, and 
he throws out doubts whether the lon 
iof the accused was.not improperly obtained 
by the Police, ‘In this Oourt nef deny the 
“charge and assert that their to lon was 
“nota confession but a statement obtainede 
‘‘from fhem on the plea that, they were giving 
""yidénce. There may possibly be some truth = ° 
“Ña this and their statenfent does noj seem 

“to have served ita p in bringing the 

*^ offenoeshome to tite Naib, wo that their oon: * 
‘fession can now: only affect themselves.” ` 

We do not understand on what principlethe ° 
Judge supposes. that the confession of ong 
Accused person was. do affect;ancther aboused nU 


It is diffoult to seo why any recourse was 
had to the trespas Sections at all. Tho 
Judge's finding, if it is a finding of an 
offence, is in substance that a daooity took 
place. He says “ the knowledge of these 
*‘faota makes the seixure of Kooran’s empty 
** boat (and tg dasiruotion, though, tts destruo- 
‘ tom has not yet boon proved) intelligible — it 
“also explains the attack with Wtloks and 
“ the flight of Kooran and his people and their 
‘‘ subsequent charge of a daooity * * + a 
** From the evidence in this Court and the at- 
“ tending circumstances I am of opinion that 
*! there is no of any daooity, that also 
‘otherej proof vat amount of tnoney 
* was carried: off from the boat, nor even do 
'* I eredit that the amotht sfated was in the 
'& boat, I believe this was an attack upon 
** Kooran’s boat to satisfy private enmity, and 
“ therefore I tiink the defendants ould not 
e uuu ur E the lon $95, 
“ bat under, on 45] charge will 

: i », f 
‘tbe reetified aocdtdingly. e 


- 
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2 
° e 434 of tu Obde of Uriminal Procedure by ths | length. . We, 


= 
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togethere fajled to consider the 
effect of the deception which he admits may 
eposibly have been used to get the accused 
to certain statements intended to erimi- 
nate a third party’; he seems rather to incline 
toa ‘belief that these statements were not 

uine, for towards the conclusion of his 
Judgment he says “it is not so easy to explain 
‘¢ the confession of the three defendants «ades 
“i they were induced to confess in order to obtain 
“ evidences against the Naib. They however 
‘ must abide by that confession and have no 
* gro 
» me punished themselves, nud if false, 
“they arg guilty of trying to bring a false 
" charge home to an innocent man.’ Now 
as the Judge has distinctly found that there 
‘was a deliberate attempt falsely to implicate 
the Naib in this case, one must fake his 
fading to be in substance as follows. The 
evidence against the accused is of scaroely 
any value; their confessions were improper- 
ly extorted and are not to be trusted; bat 
if they have not been guilty of either one of 
the offences charged they have been guilty 
of an offence not charged and therefore they 
have no right to complain if they® get a 
punishment suited: to one or other atate of 
facts. It is not usual to punish a man for 
au offence with which he is nov charged:and 
the provisions of Section 881 Procedure Code 
and Beogou 72 Penal Code do not warrant 
an alternative finding when there are no 
charges to support it. 


The Sessions Judge takiug thé view of 


the evidence which he has adopted was bound 
to acquit the accused altogether. False evi- 
dence will no more warrant a sentence of 18 
months’ imprisonment than one of transpor- 
tation for life. . 


* The appellants mast be immediately re 





leased. 
The 9th October 1871. 
° Premi: 
"Tho Hon'ble W. Ainslie and Q. ACER, 
Judges. , 
e e 


um—Penalty—Revising power of 
. ° igb Ooeurt—Ipformors, 


to the High Court under Section 
Ofieialing Sossions Judye of Paina, | 
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to complain ; for, if true, they ought |. 





assing that, we observe that the | The Queen serriasiamdya] Singh and another., 


The distribution of a penalty adjudged, by a ,Magis- 
trate under Section ?Og Act XIII of 1857 is no part of 
his Judgment, and therefore not a matter over which the 
High Court can exercise oontrol under Section’ 404 of 
the Code of Criminal Procedure, ° 


Quewe.— Whether a person who does not ogme for- 
ward ii person as an informer and take thé responsit 
bilities together with the proflts of his information, is 
entitled to any part of the penalties recovered. 


Ainslto, J.— Wn think that we canñoțe in- 
terfere under Section 404 of the. Criminal 
Procedure Code. Under Section 26 Act XIII 
1857, wll fines, penalties and confiscations, 
prescribed by the Act, shall be adjudged b 
the Magistrate. Under Section 30 one- 
of all fines and penalties levied from persons 
convicted of offences under Sections 19, 20 
and 21 of the Act, together with W reward 
of l rupee and 8 annas for eack seer of 
opium gonfiscated and declared by the Civil 
Surgeon to bè fit for use, shall, upon adsudsoa- 
tion of the case, be awarded to the officer or 
officers who appréhended the offender, and 
the other of such.fines and forfeitures, 
together with a reward of 1 rupee and 
8 annas for each seer of opium confiscated 


‘as aforesaid, shall be given to the informer. 


Fhe Section then goes on to provide that 
when the flne or penalty is not realized, the 
' Board of Revenue may grant such reward -nof 
exceeding rupees 200 as may seem fit. 


We think that the Magistrate is not bound 
fo declare in his jadgment how the fine shall 
be disposed of. It is his duty to adjudge the 
fine, and it is a necessary consequence of such 
adjudication that the penalties realised shall go 
to the parties indicated by the Act. If no 
fine comes into the Magistrate’s hands under 
the adjudication, the matter then passes to the 
Board of Revenue who oan gzant a reward. 
This appears to indicate clearly that the dis- 
tribution of the penalty is no part of the 
judgment, and, therefore, not a matter 
over which this Court oan exercise control, 


There is another point which the Seasions 
Judge seems to treat as i ial, but on 
whichewe entertain copsiderable name- 
ly, whether a person who does not come for- 
ward in person fs arfinformer and take the. 
responsibilities together with the ible: 
profits of his information, ls‘ entitled to any 
part of the penalties recovered. It is. how- 
ever not to consider this matter at 
ot interfere. Let the 
papers be returned to the Sdssions Judge,- 


4 f . 


^ bs 


A C `o 


e Qriminal. - TEN WEEKLY HEPORTER. 


Rekags. » [Vol XVI. 





The 9th October 1871. 













Present § 


The ‘Hon’ble W. Ainslie and G. O. Paul, 
Judges. 1 


: Sury—Objections to Jurors. 


Committed by ths Assistend Commissionor and 
tried by the Judicial Commissioner of Assam 
oy a charge of aiding and abstitng the 
dtthonest retention of stolen property with 
gully knowledge, $9. 


The Queen sers Krisno Churn and others, 


Appellants. 
The allo of an objectln to a Juror comin 
within of 844 of the Code 


^ Criminal Procedure, is in the discretion of tho Court; 
and although the is not bound to admit the 
objection, yet he ah not treat it as frivoloua. 
. 


Ainslis, J.—Bayxx persons have been oon- 


vioted on a trial held befor8 the Judicial Oom- |- - 


missioner of Assam anda Jury under several 
Sections of the Indian Penal Code of doing oer- 
tain actsin pursuance of a co to make 
away with the property of one Gopeo Ram, a 
trader at Dobaka in Zillah No , who died 
in the month of Aughun last. honath and 
Lochun Ram have been convicted of forgi 

* & Will purporting to have been executed by 
Gopee Ram in favor of Gonesh Ram ; Gonesh 
Rem of haviug possession of the forged Will 
with intent to use the same dishoneetly ; 
Komul Narain of forging certain socounts to 
make it appear that the property of Gopee 
Ram had come into possession of the conspira- 
tors by purchase; and the others of having 
possession of, and abetting the taking possession 
of, the property of the deceased, the same 
having been $btained under circumstances 
which constituted an offence under Section 
404 of the Penal Code. 


Three of these persons, Roghonath, Lochun 
Ram and Komul Narain, made statements 
before the Magistrate oriminating themselves. 
The princip idence is that of the approver 
Ro oa Radhapath; in adden * 
this the witness Mohai distipotly proves the 

* destruction by Gopee Ram of the original Will 
dragn up by him, and there is some other 

: aas in corroboration of the approvers’ 
statements. e : "M 

. ` Tho Jury were satisfied dte statonfents 
Qf the approvers were substangially true, and 


e \ a 


Unanimously came to the conclusion that all , 


the appellanta are guilty of the offences seve- 
Bib chi 


af misdireotion. ofthe points strangly 
insisted upon by all the appellants js an 
objection to one of the Jurors,—this was 
however only taken by one prisoner, Gunesh 


Ram; before the Judicial Commissioner, and 


was overruled. 


The objection was one coming within the 
9rd Clause of Section 344, and consequently 


the allowing of it depended bs in a 
ment of the Court. It is, we think, Te- 


gretted that the objection was notellowed, as : 


it would have been more satisfactory if the 
Jury had been altogether unchall ; and 
although we are not prepared to say that the 
Judicial Commissioner was bound by the terms 
of the law to admit it, yet we cannot concur 
with him in describing it as frivolous, 





The 10th October 1871. 
Preeent : 
The Hon'ble W. Ainslie and Q. O. Paul, 
Judges. 


Appeals—Nuisances—Rervisinf power. 


of High Oourt. 


Reference to the High Court under Section 434 ` 


of the Cods of Criminal Procedure by the 
recien: Fudge of West Burdwan. i: 


Shitaram versus Ramanund. 


There is no right of ap from the dealsion of a. 


Jury appointed to try er the order of a 
for the removal of a nuusanoe under Saction of the? 


Code of Oriminal Procedare was reasonable and p ; 
Sach decinon of the Jurg 1s not a Judicial proceeding 
with which the High can under 
Section 404. ^ 


Asnslis, J.—Tum Magistrate called upon 
one Ramanund, on the complaint of Shitaram 
under Section 808 of the Code of Criminal 
Procedure, to remove oertain obstructions to 


a partiogjar thoroughfare. Hamanund claimed ° 


togiavgthe propriety of theorder tried by & 


Jug. The Jary found that the order of the -* 


Magistrate was to a certain extent reasOnable 


and propey; and tha, Magistzate prooeeded*to , 


enforce itepro texto. 


Ramanund presented a petition to the Bede j 


sions Judge, prayingshim to quash the proceed. 


ings, and the Judge Aolds that the Jury'faind — ^ 


against them. The Judges ° 
charge is not open to objection on the grounds 


9 


` e 


«e 
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l that the goad was not a public thoroughfare, case—the prosecuter is tha Assistant Buper- . 


and has reported the matter to this Court under 
Section 484 of the Criminal Procedure Code. 


What the Jury found was, that the pathway 
was used by the women Qf the as à 
means of access toa certain tank, and that 


Ramanund had no right to close it altogether ; 
but that the complaint of obstruction was 
ted, and thaf with reference to the 
width of the passage at other parts it was not 
to keep open & way of greater 
width than 8 feet. The order of the Magistrate, 
so far as it related to this portion of the road, 
was he to be reasonable and proper. We 
are of "opinion thet the petitioner has no 
right of appSal from the decision of the Jury, 
and that it is nota judicial proceeding with 
which this Court can interfere under Sectron 
404 of the Oriminal Prooedure Code. 
i e 





The 11th October 1871. 


Present : 
Tho Hon'ble W. Ainslie and G. O. Paul, 
Judges. e 


Oontempt—Ohapter X, Penal Oode— 
Jurisdiction. 


e 
The form of an accusation by a District 
Polios under Section 198 of the Penal 
soia from ing the charge un- 
sanoton of the Baperin- 


Ainslis, J.— Ex Sessions Jadge holds that 


virtue of the powers vested i 
Section 250 of the Oodeof Criminal Procedure, 
er Section 177 of Chapter X of the Penal 
Sie and that express sanction under lon 
168 of the Prooedure Code is n ty 


“give the Magistrate gurisdiction. š 


Ithas been ruled that a Magistrate can, by 
Kis pode of procedüre, sanéion a pro&goutiou 
of tho offences specified in Sections 169-170, 
Pgoosdure Code, by implication, and that this 
isa Valid sanction in the gbeence of express 


intendent of Police .acting immediately under 


the orders of the District Superintendents the , . 
offence is said to lave been committed by’, 


certain acts which were from the first made 
the subject of investigation. The Diftrict 
Superintendent considered that they disclosed - 
the offence of fabricating false evidence—the 
Magistrate thought the offence was .more 
properly to be defined ss furnishing false in-* 

rmation on a subject in respect of which 
the accused was legally bound to furnish in- 
formation. Whichever view be taken of the 
nature of the offence, there eannot be the 
slightest doubt that there was a pre 
under the direot sanction of the District 
Superintendent of Police, and thet his object 
was to get the accused punished for the 
offence involved in certain ects which he 
undertook to prove. It is not esif im the 
course of investigation into an offense of a 
totally different character the eviddhoe had, 
casually disclosed that there was also an 
offence punishable under Ohapter X of the 
Penal Code, tie prosecution of which had not 
been contemplated. > ° 5 


Here the offence prosecuted was that of 
giving false information, and the form of the, 
accusation under Section 198 does not, in our 
opinion, preclude the Magistrate from apply- 
ing the provisions of &pction 177 ; it cannot 
be doubted that he had the implied sanction’ 
of the District Superintendent to frame 
the charge in any way he thought best, so 
long as it should in substance set forth the 
offence he was desirous of prosecuting the 
acoused for. The case of Abdool Luteef, IX 
W.B., Criminal Rulings, page 31, cited by the 
Judge, is clearly disti ble from this 
case, as the utor was there a subor- 
dinate Police officer acting on his own ace 
count ee individual, whereas here 
he is the District Superintendent himself 
acting through his subordinate dhe Assistant 
Superintendent of Police. 


So far as the judgment of the Sessions 
Judge is based on the technical defect in the 
Magistrate’s procedure, we think it is erro- 
neous; but, as pointed out by the Judge, 


£ , 


there was also & On ebhe evidence 
leadingéo the seme t ' AG^ 
quittal of the accused, with which this Oourt | 


cannot interfere. ° 


The Judge has recorded fs follows; ‘‘ The 
flaw is, I consider, fatal to the eonviotion and" 
vitiates thes whole proodedings. Apart from 
this, however, T so much in the evidenoe 
that is bad, that on that alone I should have 


", Words. "This appears to ous a very similar boon juntied, & consider, in anquiting them 


i» 


M = 
C'inipa 


prisqners." Hoe then wentinto the details of 
the evidence and' pointed out the defecta 
whioh, in „his opinion, rondered it unworthy 
of credit. 8 

In, respect of the charge of falsely reporting 
the movements of Ashruff Hossein in the 
Kouch JDaooity case, the Judge states that 
there is corroborative evidence against Ishar 
„Dyal ín his own admission to the Magistrate 
whioh he takes to be free from suspicion : 
but he reverses the conviction and sets aside 
the sentence on the ground of want of sanction. 
This part of the case must be reconsidered 
and-a judgment given on the merits. 


A8 ° 





Tho 28rd November 1871. 
Pres : 


The Hoa'ble E. Jackson and F. A. Glover, 
Judges. 


Adjeurnment—-Section 269. Oode of 
. Oriminal Procedure. 


Jieferencoo to the High Cowt «under Section 


481 of the Code of Oriminal Procedure by 
the Magistrato of Sylhet. 
Mahomed Alum  esfws Sheikh Akil and 


others. 


as illegal. 


° Reference.—Tum complainant brought a 
charge of criminal trespass and causing mis- 
chief against the defendant. 


Syud Mahomed Israil, Deputy Magistrate, 
dismissed the case on default of the complain- 
ant. 


The 18th August was the date fixed for 
trial, and the parties appeared on that day, but 
the Deputy Magistrate, con to. ‘High 
Courts Cireular No. 12 dated 27th November 
1865 to which I have repeatedly called at- 
tenti erged the witnesses on their own 
rocognianoe without faking their depositions 
because a female deferfiant* was absent and 

oned the case until the 21st. On that 

o examined the witnesses, fixed n je 
Tor hearing tie case again, but merely order 

torbring if up ‘‘ the next time.” On the 

20th. the case was accord! brought up for 


'* hearing and:accttsed was put'on his defence. 
— e 


: : P i 
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The case was then adjourned till next day : 
the 30th ; but ins of hearing the oase orf 
that day, he heard it on the following day the * 
dist, without an adjourument as prescribegl 
in Section 269 “ to a day to be then *ppointed 
and stated in the fresence ind hearing of the 
party or parties,” s 


I think that the Deputy istrate’s order 
is not only illogal but harsh— because 
the adjournment to the 31st was no legal 
adjournment under Section 269—and harsk 
because the dismissal is not compulsory even 


when an adjournment has been made. 
All that the law says is ** the Magi tp may 
dismiss the complaint" In this case the 


Deputy Magistrate was bound to be lenient 
considering the number of times the case was 
unnecessarily put off. Atany rate the De- 
puty Magistrate might have satisfied himself 
as to compfainant’s absence a little more 
carefully than by merely calling out for him 
in the usual way. The hardship in this case- 
is all the stronger because the accused was 
put on his defence, and it might therefore be 
presumed that a primd facts caso had at least 
been made out by complainant. I would 
therefore recommend that.the Deputy Magis- 
trates order dismissing the case on the 
ground of complainant’s absance be. reversed: 


The Deputy Magistrate’s explanation is 
forwarded with the records of the case. 


Judgment of the High Colt. 


Jackson, J.—We think that the order of the 
Deputy Magi is illegal and that.it must 
therefore be set aside, and, if the complainant 
desires, the case will be proceeded with. 
The constant unnecessary adjournments by 
the Deputy Magistrate of this description. of 
case is most reprehensible; and if it is the case, © 
as the Magistrate states, that he is in the habit 
of making such adjournmenta without proper 
cause, the Magistrate should bring the matter 
to the notice of the Government. 





The 28rd November 1871. 


Prosent : i 
The Hon'ble E. Jackson anf F. A. Glover, 
Judges. s: 


a m AT RE TE TTA öf conis- 


e plainant, : st 
Reference to the High Court under Shotion:434 
of te Code of Criminal Procedure by tha 

ons Judge of Dinagepore. 207 
Nilmoney Bhuttachargee on. the, part €f 
.  Kaminned Soondury Debey.. ` 


Le LI 
* 4 
r 


1871]p Oriminal 


Under Section 68 Code of Oriminal Procedure a Ma. 


, gistrate ls bound to examine fhe complainant and record 
* his deposition and then to pass orders for summons or 
ofherwifs a4 may be necomary, 

Glover, J—Uwoir Sooflo 68 Code of 
Criminal Procedure, the Magistrate was bound 
to examine the complainant and record his 
deposition and then to pass orders for summons 
or otherwise as might have been requisite. 
His order directing the petition to be filed in 
the i ia other words to be shelved— was 
ilegafand myst be set aside. 

He is direoted (should the complainant 
wish to proceed with the oharge) to tako his 
examination and proceed with thegase acoord- 
ing to law. 


4 


The 28rd November 1871. 


Present: 


The Hon'ble E. Jackson and F. A. Glover, 
Judges, 


Opium—Roevocation of licence, 
eo 


Reference to the High Court under Section 

. 484 of the Code of Criminal Procedure 

by the Officiating Judicial Commissioner 
of Assam +" the case of Bamdass, 


According to Section 88 Act X IT of 1858, no conrioc- 
tion can be had under Section 50 against a person whose 
Higos has not been recalled, 


Glover, J.—Tue Assistant Commissioner 
appears to have overlooked the provisions of 
Section 38 Aot X XI. 1856. The licence not 
having been recalled (and before convicting 
thé accused under. Section 50 it was necessary 
to prove that it had been recalled ) Ramdass 


, was still by law a daly licensed vendo of i" 


(pium and therefore ecommitted no offence 


either in sêllihg the drug, or in having more 
‘than 5 tolahs of it In his Possession. *e Tho 
order of the Assistant Commissioner is set 
ride, and the fines ( if levied.) ordered to be 
` returned. tð. Ramdam. , ° 


. AQ. 
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Rulings. e" B.: 
The 28rd November 1871. 
Present: D 
The Hon'ble E. Jacksonand F. A. Glover; 


Judges. 


Procedure— Chapter EIV Code of gri- 
minal Procedure. , 


Reference to the High Court under Seotisn 
484 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of  - 
Mymensingh. 


Jungi Khan versus Hur Chunder Rai. 


In a oase apparent! ming under Chapter XIV of 
the Code of Oriminal oderit Prostar where the complainant 
has deposed on solemn affirmation, the mere denial of the 
accused proves nothing. The oomplainant's witnesses 
iol be examines and and the investigation proceeded with, 


Glover, J.—Under the ciroumstanoes de- 
tailed by the Sgesions Judge, we quash the 
order of the Deputy Magistrate and direct 
him to reopen the case { supposing tho 
complainant still desires to prosecute) and to 
summon the domplainant’s Witiessds in the 
usual way. 


It may tarn oùt eventually that the grave 
portion of the charge ot be sustained. and’ 
that ee dee ity come under Ohap- 
ter XV of the Code of Oriminal Procedure; 
but, primá facts, the matter comes under  . 
Chapter XIV of the Oode (the complainant 
having deposed on solemn affirmation ) and 
the mere denial of the accused proves nó 
thing. The witnesses must be sent for and 
the investigation proceeded with. ee 


The 28rd November 1871. 
| Present: E 


The Hon’ble E. Jackson and F. A. Glover, 
Judges. 


, Falso BHvidenco—Jurisdiotion. 


PES the High Court Suds? Sedat 
of tha Coda of Criminal Procedure by the 
Offietating Sessions Judge of Rajshahyo. 


Gopal Mozamdar cereus Hurroe Soondery ° 
*e  Joistomdb, 


e 

a Snie Tadge kas o. anthority ginder ae law to. e 

interfere 6 er a trato awing a d 

prosecution: for flee evifbros, TA m 
A 


fe 


"To 


i 


| 
* 
Crimifal THE WEEKLY 
alere Wwenoo.— Tux Magistrate oonsidors that 
I no power to interfere orto set aside 
his ‘order permitting the prosecution of the 
mother of Shurnomoyes. I consider that 
‘whan the Magistrate is holding only the pre- 
liminary investigation in cases triable by the 
Court of Sessions alone, and when an applica- 
tion is made to the Judge under Suction 4365 and 
the ‘record is called before the Court, the 
" Bessions Judge has a right to express an opinion 
‘on the case and on each point connected with 
_the case, as stated in tho decision of the Magis- 
"trate. Bection 484 Criminal Procedure Oode 
doss not permit the Court of Session to alter 
or «reverse an order, but uires that the 
record should be forwarded to the High Court 
-for reversal, &o., of the decision come to in 
the Magistrate’s Court. But Section 436 
ves the Sessions Court power to reverse 
Eo order of a Magistrate discharging a 
` prisoners, &c., and I do not consider that I 
exceedéd my powers when I gave expression 
to my opinion as to the expediency or legal- 
ity of giving s ¿he accused to 
prosecute the mother o Shurnomo for 
: giving false evidence. . 2 


“Judgment of the High Court. 


Jackson, J.—We think that the Sessions 
Judge had no authority under the law to 
interfere with the order of the Magistrate, 
allowing the prosecution of Hurro Soondery 
Boistomes by Gopal Ohunder oleae 
and that such order: of the 
.in no way illegal The Sessions Tadeo 
order of the 26th July is set aside, and if 
‘Gopal COhunder Mozumdar desires, he oan 


Mens s his complaint, and the Deputy 
will hear and pass orders upon 


Tho Deputy ~Magistrate’s iiion of the 
14th August dismissing oe Chunder 
Mosumdar’g complaint is set asi 


The 25th November 1871. 
Present : 


que cae ae v. se and ap. Paul, 


üussdlative donteuda-sHeotions 143 
e and 393 Penal Oode—Unlawfual âs- 
sembly.-Oriminal foroo. f 


Miscellaneous Criminal Oase'No.’188 of 1871. 
‘Gobind Ohunder Roy end others, s Pétitioners. 


— a Baboo Molines Mokun Rotor the Petitioners, 


| 


REPORTER: Rulings. Evrae ; 


A cumulative sentenos under Seotion 148 of the 
pees est seen unlaw?ol assemnbly)° 


and under Section 858 
pablio servant) was upheld by the I High Courts hie” 

Bayley, J.—Wa think this applibetion 
must be rejected. The prisoner was comricted 
under Section 143 of the Indian Penal Code as 
being a member of an unlawful assembly and 
sentenced to four months’ rigorous imprison- 
ment. He was also found guilty under Bec- 


tion 353 of using Oriminal force against a 
public servant. 


If is urged that such a cumulative Wentenoo 
under the two Sections is illegal, and W. R. 
Vol. XII, page 2, Vol, X, page 63, and Vol, VII, 
page 13, have been cited in support of the 
contention. No doubt the principles there 
laid down support in a general view the 
pleader's arBument; but the precedents cited 
cannot apply unless the facts and the circums- 
tanoes are the same. The facts in those 
oases shew the offences there to be so nearly 
cognate and similar to each other that one 
could hardly be separated from the other; 
whereas in the present case the offence 
under Section 143 is quite different in nature 
from that under Section 358. 


The application is rejected. 


Poul, J.—In this caso the prisoner had been 
sentenced to eight months’ rigorous imprison- 
ment. He might have been senté&ced under 
the second charge of which he was convicted 
E one year's rigorous imprisonment. Unfer 

these circumstances, I would decline to inter- 
fere. 





The 25th November 1871. 


Presgat : 
The Hon'ble F. B. SR. and E. Jacken, 


Municipal Aos III. 1864 hg 0.) Seo- 
tion 67—Filthy land. 


Miscellaneous Criminal Case No. 142 of 1871. 
Dwarkanath Hazrah, Psittioner. 


Baboo Anund Chunder Ghosal for tho 
Petitioner. 


aera Seat Aesth ees 


Kemp, J.—' Tus ise charge brought inthe 
first instance against Baboo Joy 


enn tae eee m E 


Kishen , - 


Criminal 


e e. 
1871. ' 


*. ‘to be the owner of the soil. The Bes 
r 


e looking to the form 6 of the Nuthee, was fo 
depositing sal leaves fór more than 24 hours. 


Hurrish Ohunder Mooke:jee, a Bub-Overseer of 


«ho wan Municipality, appeared us prose- 
cuto& ~The Mookhtar Dwerkanath Hazrah in 
defenpe stated that the land belonged to Baboo 
Pearee Mohun Mookerjee, the son of the afore- 
said Joy Kishen Mookerjee, upon which notice 
was served upon Pearee Mohun Mookerjee. 
In answer to that notice Baboo Pearee Mohun 
Mookerjee admitted that the land belonged to 
him, but urged that the ryots in ocoupation 
were liable and not the Inndlord. The 
ry d of Dwarkauath Hazrah was that he 
wasthe Mookhtar, that the land was oooupi- 
: ed by tenants, that his employer lived in 

another district and therefore, to use the 


words of the Mookhtar, could scarcely be: 


lihble. He admitted that he was the em- 

loyee of Baboo Peeree Mohuf Mookerjee. 
[p this Mr. J. Cockburn fined the 
Mookhtar rupees 20. Under Section 67 of Act 
JIT of 1864, B. O., the Municipal Commission- 
er was empowered to flne either the owner 
or óocupier of the land who suffered ths samo to 
bo in a filthy state. Now looking to the faot 
that the owner of the land Baboo Pearee 
Mohun Mookerjeo admittedly lives in affother 
district, and as there is no evidence that he 
suffered the land to be ina filthy state, we 
think that the discretion which the above 
Section of the Act gives the Court has not 
been properly exercised in this case. We 
therefore quesh the proceedings and direct 
that the fine, if paid, be refunded. 


The Municipal Gommissioners are at liberty 
to.proceed against the occupiers of the land 
uf they think flt so to do. 





The 29th November 1871. 
Present: 
«The Hon'ble F. A. Glover, Judge. 


Hvidence—Sworn Interpreters—fiec- 
tion 198 Code ot Oriminal Proce- 


dure. 


”  Gommittod by the Deputy Magisirato and trisd 
by tho Sessions J 
LN" charge sf. giving Je evtdenos A 
The Qudbrf versus Mudun Mundle, A4ppelent. 
necessi y under Section 198 Lode of 


w no 
Onmfnàal Prooedure for making use of a regularly 
e aking ciemeater to interpret his evidence to 


THE WEEKLY REPORTER. 


sof i i ty 


æ : J 
Rulings. | 
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Tma point of law taken in this appoal is 
that the exhibit ,D (thé deposition of the 
acoused taken at the Beasions in English) 
ought not to have Bean received in evidence 
against him, inasmuch asit had notebeen 
interpreted to him by a “ sorm” interpre~ 
ter. . 

Section 198 Code of Criminal Procedure 
provides that, when the statement of a wit- 
nees is recorded in a language which he does 
not understand, he, the witness? ** may require 
“ his evidence as taken down to be interpret- 
“ed to him in a language which he under- 
' stands." There is no provision for making 
use of a regularly sworn interpreter—exoept 
in cases where his services are required by 
the Court (Section 431 Oriminal Procedure 
Code). Itis the presiding officer's duty to 


soo that the eridenoe is clearly and properly 


interpreted to the party making a statiment, 
and the certificate or memorandum specified 


in Section 199 is sufflcient proof, until the 
contrary be shewn, that the deponent under- 
stood all that was written down as deposed 
to by him. A sworn*interpreter is only re- 
quired when the Court and Jury are ignorant 
of the language in which a witness is de- 
posing. ; 
The Sessions Judgo was not quite right in 
telling the jury that the absence of proof of 
sworn interpretership might effect the degree 
Of credibility to be attached to the exhibit D 
as representing what the accused said when a 
witness at the Sessions—for the want of sworn 
interpretership would not, it seems to me, 
have that effect—the general question of ore- 
dibility, namely, whether the prisoner did or 
did not make the statement contained in ex- 
bibit D, would, of course, in; but that 
the Juf% considered. . . f 


4 


The accused kas certainly not been pre- . 
judioed, on the contrary he hes had somewhat 


more than his righta. ° 
ec be 
The appeal is Rpected. 
p 
e e. 
| ' e me e 


Cm. 
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^" Thé 80th November 1871. 
Present? | 


The Hon'ble H. V.Bayléy and G. O. Paul, 
ë o 4 yx Judges. 

Revision by High Oourt— Procedure. 

eferenon to the High Court by the Officiating 


Meayistrato of My ng, for rerinon, wader 
” Settion 404 of the Code óf Oriminal Pro- 


cedure, of procesdings in tha oas of 


Bheik Hhxari versus Chundi Churh Chucker- 
à e, e butty. 


APulicatiol fot revisión by the High Court of an 
SoA pamen Ii appeal Uy a Bosaloda Jodge must be by 
iod 


Poul, J.—1n this case an appeal was heard 
by the Judge from the decision of the 
Officiating Magistrate, and on that appeal the 
Judge reversed the decision of the Magistrate 
atid fele@sed the prisoner who had been oon- 
vioted.  Aóoorditig to Circtlar No. 7 of the 
High Court, dated 12th August,18695 applica- 
tion fgr revision under the circumstances of 
this cake should te made by motion by the 
partiés ‘interested or their pleadera. We 
‘therefore think it would have been more for- 
mal and regular to have left iteither to the 

rty aggrieved or the Government pleader, 
if ho thought flt, in the interests of justice, to 
have moved this caseTcr revision. - 


MoreoYér Wwe have read thé docision of the 
Jadge, and we think he was quite right in 
his view of the law as applicable to the 
circumstances of this case. 


al The 2nd December 1871. 
Prebeni à 
Thé Hon'ble f. B. Kemp and È. Jackson, 
. Judges, 
Mischief. 


deference to the High Court wader Section 
434 of the Code of Criminn] Procedure by 
the Officiating Sessions Judge of Midnapore. 
Kashij hose and others sersw® Dino- 
bundhoo Mytoee. 
bad o e . i 
Wiihóut evidence that the socused intended or knew 


that he was likely to panse wrongful low or e to 
diende of tinchli under Beles 


tfe com Mex eue 
* 425 of P Oode was held not made out. 
e 


Kemp, J.— Ws think, the' Judge has 
taken a right view of this 2.01 $9 
c 

e 


” œ 
Rulings. + [Vol. XVI. 


mri ee 
There is no evidence thnt the accused Int 


— 


' | tended to cause, or knew that they wene likely. 


to cause, wrongful lóes or damage to the com- 
plainant; and in the absence of such inten- 
tion or knowledge the offenee of misphitf, af 
defined in Sectione426 of the Indi&n Penal 
Code, with the explanation annexed thereto, 
is not made out. 


The order of the Joint Magistrate is set 
amide, and the fine, if paid, must be refund- 
ed. 





The 2nd December 1871. N e 
Present: ' 


TheHon'ble F. B. Kemp and E. Jackson, 
í Judgos. 


Maintenance of wives and children— 
Section 316, Oode of Oriminal Pro- 
oodure. 


Ltoforence to the High Court under Section 484 
ef the Code of Criminal Prosedure by the 
Ofiorating Sessions Judge of dltdnapore. 


Pachoo Dass versus 8Sreemotée Soodhamonses. 


The Deputy AMagistrates order in this case was 
quashed a» illegal, he haying hel! thas the wife was 
not entitled to mamrenanoce uuder Section 816, Code of 
Orlinina: Prosedure, and yet, without evidenos of the 


husband, unwillingness but the contrary to support 
hi» infant obildrea, directed nim to pay her a monthly 
sum a» maintenance for the children 


Jaference.— Tk prosecutrix sued her hus- 
band for maintenance under Section 316 
Act X XV of 1861 on the ground of inflde- 
lity and oruelty. - 


The Deputy Magistrate oonsidjred that 
the wife having failed to prove her case wap 
not entitled to maintenance, but directed the 
husband and father to pay Ra 8 per month 
to the. wife as maintendnoe ‘for the two 


The Deputy Magistrate's order in effect 
deprives the father of the custody of his 
children, one of them aged 3*yeara, whom he 
expressed himself willing to support along 


with heir mother if would live with 
vu "à A 


è e di 
The Deputy Mugistrate, having Meld that 


the entitled to maintertance 


d wus not . 
under «Section n. Criminal Procedure Gode, 
ought to have stopped there and not . 
on to order an allowanoo fot ths cube. 


thereby, 


ti 


1871.]o 4. Criminal. 


indirectly .enabling the wife to 
effectuate her refusal tf live with her husband 
i-without sufficient reason... I think the order 
«eas improper, and that there is no sufficient 
proo&to'sustaÀnit. ==» 7 ^ ^ 7 
Ly eire Der eT a ee En 
„Ihe Deputy Magistrate’s explanation acr 


: companies the reference. j 
Sonus, Judgment of ths High Court. ` 
Kemp, J—Woe think that the proceedings 

„Of, the Deppty Magistrate are illegal. Ho 
finds tWat the wife is not entitled to receive 
a j ano6, as she has not been able to 
prove that Her husband ill-treated her, or was 
‘living in adnltery with another woman: 
_ There is no evidence that the husband is 
_ unwilling to support his infant children; on 
.the contrary hé states that he*is willing to 
.do ao provided they reside under his roof 
"and not in his father-in-law’s house. The 
order of the Deputy Magistrats is quashed. 

jp els 

+ The 2nd Deoember 1871. e 
: 7 Present: 
"The. Hon’ble F. A. Glover and Dwarkanath 
e Mitter, Judges. 
f Oommitmont—Trfal — Wrongful res- 
traint—Slavery. 


. Reference to the High Court under Ssotion 
484 of the Onde of Criminal Procedura by 
the Sessions Judge of Backergunge. 


e 
The Queen verrus Firman Ali. 

"The Sessions Judge was held bound to try the accused 
upon his commitment by the Deputy Magistrate on a 
charge, under Bection 870 Penal Code, of having detain- 
ed a woman against her wil] as a slave. 

> 


e Reference.—Txm Deputy Magistrate of 

Perozepore has c itted one Firman N Q 

ptako his trial at the Court of Session 8n a 

‘charge under Beotioff 370 Indian Penal Codd, 

- of having detained one Abidulnimea against 
e 


` her will as & slave.” . 
* ° The evidence goes to show that Abidulnissa 


-wfs induced under oartain pretences to leave 
Caleutta und go to the prisoner’s house in 


THE WEEKLY : REPORTER.” 


Ruhia ° 


Gyanpara and wak there detained agains? her 
will and employed iu à menial capacity. - 

It seams to me that the ordinary *' y" 
or so-called slave girt in à M family 
is not a slave in the legal acceptation of the 
term.” There’ is:'no” definitiqn’ of the Word 
slavs or slavery in the Penal Code. Tho de- 
finition of slavery according to Blackstone is 
that “ Civil .relat;on „in which,one magn pas. 


* 78 


‘sessoa absolute power over the life, liberty, and 


` . 


fortune of another?" Sucha state of things 
does. not and cannot subsist in England or 
British territory. "The Indian’ Panel “Cole 
provides specific enactments to meet tHe iriva- 
sion of life, liberty, and fortune of one pefaon 
by another, and therefore if, taking the pre- 
sent case as an illustration, it be proved. that 
Abidulnissa has been detained against her 
wil and made the victim ‘of oompuls 

labor, Firman Ali, the person oe a 
detaining her, is liable to punishment for the 
offence of wrongful restraint or wrongful oón- 
finement, As I understand the provisions ; of 
the Indian Pemal Code, Sections. 370, 371, 


which relate to slavery, thty are intended to 
meet the case of persons d with slaveg 
tn connection with a foreign country ‘where 


slavery obtains. In India itself, although 
the treatment which some unfortunatos receive 
at the hands of their master may well ,en- 
title them to be regarded as slaves, there is 
no such thing as slhvery proper, tlie. said 
masters being penally. liable for: any acts 
whioh they may commit in violation of the 
liberty of the subject. The point raised is 
one of great importanoe, for there can ‘be no 
question that the position of the woman 
Abidulnissa is by no means unique, and that if 
Firman Ali is hable under Section 370 Indian 
Penal Code for his treatment of her as a slave, 
every Mussulman in the country who possesses 
a “ Bandhi” is liable to a criminal prosecution. 
Under theee circumstances, I have the honor 
to request that, if the High Oourtagree.in my 
view of the law, they will quash the order of 
oommiiment'of the uty Magistrate, " 
Judgment of the High Court. 


Glover, J.— There is nothing illegal in the 
commitment made by the Ml Magistrate. 
preferred was one ffence 

punishaMe by the Penal Code (Bon re3 70) 
and the Sessions Jpdge, was bound to try it, 
It will be for him to decide, when the case 
comes before him, whetherethe evidence ès 
sufficient to prove the offence of keeping" 
aoe e edo wil asa slave. The 
eesions Judge by law the power of 
amendifig the alare, should he think proper 

to do so. e 
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Tha 3nd Dogember i871. taken s quite inedequel t0 
. Con eet qo appeal lay in ° 
° Pres ; power to in quashed the SER [eterence, having 


e S ə 

Bayley, J.—I pave carefully gone through 

all these papers. The Magistrate has oon- 
vioted the two prisoners of taking 

gratification, and sentenced them, the 1st to 

a flne of 50 rupeos and the Bae to a fine of 


80 rüpeos. 


In the first place I would observe on such a 
conviction ag this, that the simple o to re- 
fand the money taken, is quite inadequhte to 
the gravity of the offence. In such, a case, 
however, the Judjciel Commissioner has ño 
Jurisdictiqn by way of appeal and the order. . 
lis final excepting so far as the Judicial Com- .' 


"E. minsioner Has the power to send the papers 
Before, initiating proceedings under Section 818 Coda | to the High Court in order that this Oourt | 
of, Orimifis] Procedure, a Magistrate must satisfy him- | may pass such order as it thinks proper. 
gel. ory lagal evidence that there exists 9 Hkelihood of » i : 

breach, of the peace and also recor! eqproceeding stating Now I have been carefully through sl the 

the gfounds of his Wing so satisfied, . | pepers, and I quite oonenr with the Judicial 

t . ‘| Commissioner in considering the evidence for 

Glover; J.— Tapae the circumstances stated | the prosecution to be ypinustworthy. There 

by the Sessions Judge, we think that the {is the grossest discrepancy as to the looelity 


€«ntonment Magistrate's order must be quash. | Where the money was borrowed, as to whe- 
ed. ther the loan was to carry interest, and as to 


TM l . {the form in which the money was conveyed : 
Before initiating Proceedings, undan Section | to the prisoners. ‘Fhe Mahajan from whom 
.918 Criminal] Procedure Code, + Magistrate | the money was said to have beas borrowed 
, ust first patisfy himself on legal evidence | utterly denies the transaction on his oath, and 
ae thera ee ph qum b a o there is no reason why he should favor fhe 
a peaoe, and mui Leo0rÓ & prooQe prisoners. The evidence of the manager of 
ms the grounds of his being eo satis, 


‘The Hon'ble F. A. Gloyer and Davarkana 

- Mitter, Judges. . 

. Breach of the peace — Section 318 
Qode of Oriminal Procedure. 


j "484 of the Codsof Criminal Procedure by 
Tha Sessions Fudge of 24- Pergusnals. 
Tarafdi Mundul cereus Chunde- Bhoosun | 

Banerjee and. others. 


the Sidlee estate, Mr. Scanlan, in no way 
supports the case of the prosecution, but on 
the ogntrary shews that be was nok influenoed 
by the Sheristadar in the matter for which 
the money issaid to have, been given. I 
think the case is one Where the High Oourt 
| should interfere and quash the conviction ey 

the Magistrate; but aa the local offloers have 
come to opposite conclusions on the evidence, 
I think the decision of the Deputy Commis. 
sjoner of Gowalparah,. being then gantrary 
oT as being against tha evidence, is set 

e. 





~ 


The 8th December 1871. 
e Present: 


The Hon'ble H. V. Bayley and F. B. Kamp, 
Judges. 


Taking illegal gratification—Appeal 
—~FReviaing nower of High Court. 

ad 
Rajala to the High Couri under S63tion 4 
tha Gade of Criminal Prossturs by the 


Kemp, J.T have yer parefull consid ‘ 
is pate ] entirely distract Oe dee 
adg@ficed by the- proadtuter. The dise. o 


À leia!ing, Juductal Commissionor of Assom, apen 8nd jnoonmutemcies in that. evidgnoe" . 
x {a tha carg ofe , aro fully set forth In the refi fepolytiop 

. a , of the Judicial Qommissigner and haxe’ heen . 
Mutty Tall Ohustapadhya ang another, ' comnfented upon by my learned colleague, 
Petiiiongg. Mr. Jugtiee Bayley. I entirely ecpngyr,jm th 
Baga, td 


Oe 
opinion expresged by Mr. Justice 
would quash. thefoonrictign. à ba 


| a 


s . $ o ee 
- Baboo -Mo hins? Mohun ay for the Petitipners. 
: e 4 
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the J ered that th 
. The 9th December 1871. bingo rendir etpelar qi e nq iid 
e plainant's on he spot where the alleged assault 
Presefi : was oommitted, (2) want of exp n of delay in 
Hider complaint, and (8) i: of pid ole 
, n S 
. Ths Hon’ble F. B. Kemp and E. Jackson, ani ae see,Srrere : E dum the Judge 
o Judgem nsidered that the mere assertion of a claim to 


Mii eric AE of sentenoe— 
Power of High Oourt. 


The Queen cersus Jamal and others, 
Appellants. 


Committed by the Magistrate and tried by 
the Sessions Judge of Dacca om a charge 
of Murder. 


SBjuboos Balee Mohum Dass and Durga 
Mohun Dass for appellauts. 


The High Court has no power, even where there 1s 


d for doing so, to mitigate a sentence of trans- 
B rtation tor HA passed ou persons eand pully df 
murder. 


Jackson, J.—'lürEB is ro doubt that all 
these prisoners have been guilty of murder, 
and they must be sentenced either to death 
or to trahsportation for life. We have uo 
power under the law, to mitigate the sen- 
tence of transportation for life which has 
been passed, even if there was any ground 
for doing so. We e the appeal. 





The 18th December 1871. 


. Present: 
The Hon’ble H. V. Bayley and W. Markby, 
Judges. 


Jurisdiction— High Oourt—Dismiss- 
al—Trespass—Right of Private Deo- 
fenoo— Assault- Delay— Bruises. 


“Reference to the High Court wader Seotion 
484 of the Code of Criminal Procedure by 
the Officiating Sessions Judge of | Mymen- 


* sing. 
1. Mahomed Jan sersws Khadi Sheik. 
2. Hurnsth De Khashkhil persus Joygo- 
pal De kar. 
3. Huris Chundra Das versus Bolai Àu- 
- @ dhicaree & others. 


4. Bheik Ahmuddy versus Anund «Nba 
2 Mozoomdar, , 

Court d 
BA eclined to interfere in pas 


the Magistrate De 
riterred by uam, nl Eee itd 
erede e pir 






en 
by the accused did not J 
minal charge as to theft of its produ 
Dupaty mine should be directed to hold a proper 
enquiry ose of the case after evidence ; 
Sand Lue e h, because the Judge consldertd that 
delay |n making complaint was not of itself a l 
ground for disn pardeularly where an T 

of the delay is tendered. 


Heferenos in the lat Cass.-—Tho complain- 


ant, a person in the employ of the accused, - 


went to his house and demanded arrears oftent. 

Accused refused to pay, and referred com- 

plainant to a suit under Aot X. On com- 

eps persisting, accused forcibly ejected 
im from the homestead and assaulted him. 

Fhe Magistrate Held that the accused had 
not exceeded his right of self-defence, and 
dismissed the complaint under Section 67. 

It is submitted that mere persistence in 
demand of rert is not either insult, Pappe 
dation, or anno he irte within the mearfing of 
Section 441; (2) that, even if the con- 
duct of complainant was such as to amount to 
constructive trespass, the right of private 
defence ceasod as soon as he had been ‘‘ chas- 
ed” off the premises; and thet (3) enquiry 
was necessary to determine whether the vio- 
lenoe used was in excess of that necessary 
and allowable under the circumstances; the 
Magistrate seems to have been guided solely 


.| by the absenoe of bruises or other marks. 


Reference in the Ind Case.— The complainant 
stated he wa» walking about near the house 
of accused Joygopal, when he met him and 
assaulted him, because of complainant’s having 
obtuined a decree against him. 

The record of the examination of com- 
pluinant (under Section 66) is very brief, 
and if is not stated that he was asked why 
he delayed to come to Court, orewhy he was 
walking near the house of accused : the Ma- 
gistrate hoWever probably asked the ques- 
tions, and was not satisfied with the repli 
and did not record them: there are, I think 
many reasons for preferring the former cus- 
tom of-a detasied written compan t» Bon- 


The"omplaint was dismissed Mhsasons 
assigned by the Magistrate—(1) want of ex- 
e | planation of the cause of complainant's presence 
on the spot ; (2) want of explanation of delay; 
(3) wunt of material evidence in the shape 
of bruises. It is submitted that these are 
not sufficieht daw to justify & summary 
dismissal: ¢he 2nd &nd 8rd are really ona—for 


, ler reasons; and it does not appear that (in 
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the marks would probably disappear in a 
week—as I have previously reported to the 
Honorable Court, the Magistrate is, I hare 
reason to believe, in thegnabit of dismissing 
complaints of this nature for this and simi- 


Reference inthe 4th Case. —'Tho complaint, 


Magistrate on 22nd November: the oom- 
pluinant alleged that the delay of 12 days in. 
coming to Court was owing to sickness 

The Magistrate *üisbeliewed the plea*and 
dismissed the osse at once, on the greund 
that he should have oome ut once to his oamp 
in the vicinity. 

From the Magistrate’s explanation, how- 
ever, it would seem that his camp on the 
lOth November was at Guffergong, which is 
12 miles from the place of the alleged ocour- 
rence but across the river, and on h. "E 
and 13th his camp was at Rowha ( 
miles by the map, bat according te o Yo. 
gistrate 14 houfs journey) ; it also is apparent, 


this case at least) there is any satisfactory 
and sufficient ground for the disimiseal, for 
it is mot unlikely the man was unable to 
walk at first and resides at a considerable 
distance from the station. 

Refersnxos in the 8rd Caso.— The oomplain- 
ant was a servant of one Gobind Deb, and 
stated that his enuster's bamboos, fruit, &o., 
ud roduce of his homestead, had been taken 

y the accused (also a Brahmin) who held 
d adjacent land. The Deputy Magistrate 
recorded the complaint in six lines, and ask- 
ed no questions us to the date of occurrence, 
extent of the theft, ralationship of the par- 
ties, cause of his master not appearing in per- 
son, andeother points necessary to enable bim 
to exercise a proper discretion under fection 
67; he at once summarily dismissed jhe case, 
and referred the „complainant *to the Civil 
Court.” 

Apart from these defects in the examina- 
tion of the complainant, there is, I think, a 
serious error in æo in this dismissal The 
mere asseríion of a claim to land by accused 
does not justify the dismissal of the Criminal 

e. charge as to 

* A AT te onght to hear theft of its pro- 


“evidence In support of a charge duoa, videVII* 
a eToro diemissing the complaint: m p p A 
vA bare aseertion by an accused, ° P- 


charged with committing theft pellate, page 

“on propriete right in the al- §5,+ which is 
^] stolen property, 1s no rea- exact] 

“son for a Magistrate to aa y 

entertain the charge of lel. To refer 


all such casas 
to “the Civil Court is & virtual denial of jus- 
tice ; and it is submitted for the consideration 
of the Hon'ble Court that the Deputy Magis- 
trate should be directed to hold a proper in- 
quiry and dispose of the case after recording 
evidenoe. 

There has been some delay it this refer- 
ence, owing to the petition being at first un- 
der Bection 485, and subsequently there has 
been a delay of, 5 weeks in the Magistrate’s 
ofice (to which the Magistrate's attention 


has been cg] le@. ) 

heat Magiatrate's explandfion is 
annexed :, he ın no way replies to the remarks 
made on the above points, and seems to have 


bgen partly inflyenoed by the accused being 
«à Brahmin. 


camp, but made excursions, which would 
not facilitate ¿he petitioner ’s finding him. 

Aliowing that the Magistrate was on the 
llth November within 6 miles of the place, 
it is not to be assumed the complainant knew 
of his movements, if he knew of his going 
into camp at all, he would not know of his 
retracing his steps from Guffergong to Rowha, 
und might linve preferred the going 10 miles 
in thegother direction to the sudder station 
for a certainty to the vague search for the 
Magistrate’s camp, I cannot consider even 
6 miles as in the etoissiy. 

If, however, the man was realy siok, tho 


of no moment since he was unable go to 
any place. On this point the Magistrate re- 
les only on his own inspection (vide ex* 
planation) : he did not, however, record this 
on the deposition, and it is submitted he 
should either have sent the man to the Civil 
Surgeon for report, or have allowed evidence 
to be tendered. 

There is no limitation in Criminal cases, 
and it is most unlik d aman would leave 
his harvesting to come to Court with a fuls® 
char 


I submit therefore for the consideration of 


not & legal ground for dismissal; (2) that, 
if an explanation of the delay is tendered, 


(3) that the Magistrate’s argufnent from his 
camp being in the vicinity, is unsound. 8 


ee Cowrt. 
è enr 


de in interfering in either of thee four 
We do nq think we are in a postion 


: Š i Du dé aa of law, dy in Sie l 
z ‘trate in either case acted mor å 
}IVI W, R, Criminal Rogge pie * missing the cases, °. 
e . . 


` 
. " | 
a . 


one of theft of oropa was laid beffre the e 


that the Magistrate was not always with his ' 


question of the Magistrate’s camp becomes , 


r 


the Hon'ble Court (1) that delay of itself i8 . 


it should nt least receive consideration ; ` 


J.— We do neg think we should be e 





9 8 "i 
* 1871.) Criminal THE WEEKLY REPORTER., Rulings. | © 7 
, is 
i , The 16th December 1871. Under these ‘ciroumstances I think the 
x ? €. indictment for fhls&ly charging cannot be sus- 
* Present : 


The Hon'ble F. B. Kemp and E. Jackson, 
e Judges. 


Procedure—Theft—False Oharge. 


Reference to the High Court under Section 
484 of the Code of Criminal Procedure 
by the Officiating Sessions Judge of 
Aighapore in the case of 


Bishoo Barik. 


"Where a charge of theft was reported by the Police 
to be false, HaLD that the Magistrate ought first to 
have enquired into the charge of theft and passed some 
orders upon it before prooeeding under Section 211 of the 
Penal Code to enquire into the offence of false charge. 


Statement of the Case. 


In appeal from n conviction under Section 
211, Indian Penal Code, this Court qfashed 
the conviction reourdiug the following obser- 
vations: 


“I regret to say that I think I am compell- 
ed to quash this conviction upon a techuical 
ground. 

The charge made by the appellant was one 
of theft before the Police, who reported it 
false ; thereupon the Magistrute instituted 
proceedings under Section 211, Indian Penal 
Code, on the lst Julf. 


°’ But upon the 5th July the appellant ap- 
peared in Court, and formally renewed tlie 
charge. 

This petition was ordered to be brought 
on at the hetring of the case under Section 
112, Indian Penal Code, but subsequently no 

Grders were passed upon it, and it has B t 

° 5, disposed of. 
The tharge m one which could not bo 
dismissed without inquirye and in goiut of 

] faot the accusation was still pending when 
= tibe'nppellant was convicted. 

° x a 


ww d 





tained, and I must, quash the conviction, and 
direct the release of the appellant. 

The Magistrate must pass „2 judicial * deol- 
sion upon the charge of theft after hearing the 
appellant’s evidence, and thereafter, if peces- 
gary, proceed under Section 211, India 
Penal Code, 


Remarks by the Sessiogs Judge. | 


The proceedings weie instituted om the 
lst July, and hearing fixed for 14th. On the 
6th, convict complained under Section 66, 
and wns examined, but no order made under 
Section 67. Outhe 7th, convict was admitted 
to bail, and on the 14th the accused hppeared 
and was examined, and this case under Sec- 
tion 211 made over to the Joint Magistrate. 

The Police report being. no evidence, the 
Mngistrate had nothing before him on the 
14th but the convict’s exninination and that of 
his accused. Under such circumstances he 
was bound to proceed, under Section 67, Cri- 
minal Procedure Cofle. ‘Lhe convict had a 
right to an adjudication under that Section 
upon the point whether there was sufficient ° 
ground for proceeding. 

The mere order of reference of the charge 
under Section 211 left the convict’s charge 
pending, and invalidates the subsequent pro- 
ceedings against him. ) 

I note the cases at 8. W. R12; 10 W. R, 
61; and 11 W. R., 54; also 8 W. R., 37; 
15 W. R., j8 ; also 2 W. BR, 47; 7 W. Bu 
45, 47; end 15 W. R. 87; 16 W. RB, 18. ` 


4 


Judgment of the High Court. 


J.—We think that «hg. procedure 

to be followed by the JudBet-vis., 

first to enquire *into*the charge of theft and e 

pass some orders upon iț before proceeding ' 

under Section 211 to enquire into the offence o 

of false cherge,—yras, under the circumstances 

of this case, a pnp par procedure. R 
e tt 

i e E . 
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: The 16th December 1871. 


e 
Present : 


e 
The Hon'ble F. B. Kemp and E. Jackson, 
° ' Judges. 
e 
Theft—Julkur Rights. 


Reference to the High Court, under Section 
484 of the Code of Criminal Procedure, 
by the Sessions Judge of East Burdwan. 


* Kletter Nath Dutt 


versus 
Indro Jalia and others. 


Inability to prove « prescriptive right to fish within 
certain limits free from payment of rent, ie quite distinct 
from the want of right of any kind to fish therein, 
rendering Spese Se ee een PUR 
See E 


A E ET progpcutor charged the 
acoused with theft of fish taken by him 
from that part of the river over which the 
prosecutor exercises proprietary rights. ‘The 
Deputy Magistrate gf Culna, before whom 
the case came, has dismissed the charge, be- 
cause he considers that the decision of the 
High Court upon which the prosecutor relies 
as proof of his proprietary right is a quali- 
fied one, and does not rule that the fishermen 
hawe no right to fish in the portion of the 
river under dispute in the civil suit. 

I consider that the Deputy Magistrate is 
in error in holding this View. I think that 
the decision df the High Court clearly estab- 
lishes that the accused have no right to fish 
in the part of the river Ganges specified. In 
the words of Mr. Justice Kemp “ the Sub- 
“ ordinate Judge found on the evidence that 
* the two i lifors in dispute had been 
“ by M E frofh the Governmént, and 
“that thé defendants? wert entitled tò the 
“ exclusive right ef fishing in these julkurs.” 
"That finding was upheld by the High Court 
It seems to me that a “Jalid” (one of the 
plaintiffs in that, case) whoj after bavittg been 


ee e 


. N d ° | 


declared by the highest Court in the country ' 
to have no right to dish in these wm oon- 
tinues to fish against the proprietor's yill is is 
liable to be brought up for the theft of the 
fish he has taken. To hold otherwise, is to 
drive the prosecutor again into the Civil 
Court, although it has already been decided 
between him and the accused that.the latter 
has no right to fish in these waters. I think 
that the ruling in the case of the Queen 
vs. Kalichurn Misser, page 55, We VII, 
B. L. B., Appendix,* supports my view of the 
law. As urged before me, the effect of the 
Deputy Magistrate's finding is to drive the 
prosecutor into the Civil Court to establish 
aright which the High Court have already 
found that he exercises, nnd has a right to 
exercise, and to encourage the accused to 
continue to fish in waters to which they have 
no right. 

J think that the Deputy Magistrate should 
be directed to try the nocused upon & charge 
of theft. 

Judgment of the High Court. 
: Kemp, J.— We take the same veew of this 
case as the Deputy Magistrate has done. 

The decision of the High Court, referred 
to by the Deputy Magistrate nud Sessions 
Judge, was to the effect that the fishermen, 
plaintiffs in that case, had not established us 
against their zemindar, the defendant in the 
same case, a prescriptive rigbt to fish with- 
in certain limits free from payment of rent. * 

We did not flud that tho fishermen had no 
right of any kind to fish in the river. What 
we decided was that they had not proved a 
right to flsh free from payment of rent either 
: grant or by user for such a lengthened 


Ww, as to, raise the ERR p pon of «4 


[Vol XVI 


* The Deputy Magistra®’s decision, , dismiss-** 


ing the charge of gieft, appears to us to be 





& propftt one. The papers are returned. 
E e 
p Ante, p. 18. x 
. . : 
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e Thè 20th December 1871. 
e 


Present : 
e e 
The Hon'ble Q. Loch md W. Ainslie, 
° Judges. 


Jurisdiction—Sections 23D and 6623 
and Ohapter XX Oode of Oriminal 
Procedure—Plea of Want of Jaris- 
diction. j 


lieferenhbe to the High Court under Section 
49 of ihe Code of Criminal Procedure, 

„by the Officiating Sessions Judge of 
Tirhoot. 


Messrs. Macdonald and Macrae 
versus 
Mr. Riddell. 
Mr. R. T. dian for Mr. Riddell. 


The power of a Magistrate to delegate the resolving 
of complaints under Section 68B, Code of Oriminal Pro- 
cedure, 1s not equivalent to the power of the Looal 
Government to invest with local jurisdichon under 
Becdon 28D; and no Magistrate oa act under Chapter 
XX, who has not been legally invested with local 
junsdicaon. e 


No order of the Local Government under the latter 
Section can legally have retrospective effect. 


A plea of want of Jurisdiction may be taken in the 


High Oourt, though not taken below. : 


Ainslie, J.—'Turs is a reference from the 
Officiating Sessions Judge of Tirhoot, who 
peoposee that an order made by the Joint Ma- 
gistrate of that District, under Section 808 of 
the Criminal Procedure Code, dated 18th 
August 1871, should be quashed for want of 
jurisdiction. He cites the case reported in 
XV Weekly Reporter, Criminal Rulings, 
page 36, as authority.for the view taken by 
him. Mr. Allan appeared in support x th 

éJoint Magistrate’s order, aud contended thaj 
the Joint Magistrate was in fact in charge of 


` the Sadder Sub-division of the Distrit, and 


, Mcrefore competent to proceed under Bec- 
tidh 808 ; and that even if this were not the 


thus, —* the 


case, the objectio was taken too late? and 
should not prevail. * 


It appears that, ly an order of the Govori 
ment of Bengal, Joint Magistrates werg put 
in charge of the Sudder 8ub-givisions of the 
Districts to which they were appointed, but 
by a subsequent order dated 10th May *1871, 
this arrangement was set aside, This last order 
was followed by correspondence between 
the Magistrate of Tirhoot, the Commissioner 
of Patna, and the Government of Bengal, 
which terminated with a letter of the 24th 
September 1871 to ihe Commissioner, from 
which the following is an extract :— 

Para, 2 —" In reply I am desired to say with 
leference to para. 14 that a Sub-djvisional 
officer may make over cases to other Subor- 
dinate Magistyates placed under him undor 
Act VIII of 1869, Section 96 ; ond thatmvhen 
the Magistrate is ab%ent and the Joint Magis- 


trate or other officer is put in charge, the , 


Lieutenant-Governor thinks that that offloor 
may be considered to be Sub-divisional off- 
cer pro temporc: shetfld any doubts arise 
as to the legality of this course, the diff- 
calty may be easily obviated by the Magis- 
trate himself prescribing what officers are 
competent to hear what cases (according to 
the description of cases or the locality) so 

that the transfer of such cases may not at ‘all 


be necessary.” 

On the 25th May 1871 the Officiating 
Magistrate, Mr. Worsley, hadeplaced Mr. 
Hodgkinson, the Joint Magistrate in charge 
of the Sudder Sub-division, aud ou the Ist 
September Mr. Halliday, on receipt of the 
Commissioner’s letter of the 29th August 
~~... an order to the game purport 
with spective effec: to thf his, May. 
The order under Section 808 was emade on 
the 18th August 1871. . . 

Looking at the terms of Segtion 28 D of* 
the Criminal Pragedure Code, which runs 
y Government may invest 


i a x ` e 


m sm 


"Mr. Allan contended that under Section 66B. 


"^^ 


In Seotion 179 complaints to a Magistrate 
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any* Magistrate with the focal jurisdiction in | trate to delegate the receiving of eqnplaints 
a particular part of a D'striot declared by | under Section 66B if not equivalent to the. 
Sàction 18 to be deemed g division of a Dis-| power of the Local Government to invest 
tric ot and may from time to time alter the with local jurisdiction under Sectton, 23D, 

limits of such local jurisdiction,”—it is clear | and no Magistrate can aot ‘under Chapter XX 
the Government alone can appoint any Magis- | Who has not been legally invested with local 
tratedo the charge of a division of a Distriot, | Jurlsdlotion. If the orders of Government 
of the 24th September 1871 distinctly invest- 

ed Mr. Hodgkinson with local jurisdiction, 
which certainly they do not do, we could 
not hold that there was any thing iif them to 
warrant their having retrospectiye effuct, and 
neither Mr. Worsley's order of the 265th 
May 1871, nor Mr. Halliday’s order pur- 
porting to have retrospective effect of the 
lat September 1871, are of any legal effect 
as far as concerns the matter now before us. 









































the Magistrate was authorized to empower 
Mr. Hodgkinson to entertain all cases on 
cofplaint preferred directly to himself or 
on ‘the report of a Police officer, and that 
the Joint Magistrate was therefore compe- 
tent to receive nud deal with the complaint 
of Mr. Riddell in the present case. Bat 
we think that the word “complaint” must 
here be limited to complaints of offences 
punishable by a Magistrate with fing.or im- 
prisonment, A comparison of the opening 
Sections of Chapters XIL XIV, and XV of 
the Criminal Procedure Code ‘with the first 
Section of Chapter XX clearly shows this, 


The objection taken to the ground on 
which the Judge questions the jurisdiction 
of Mr. Hodgkinson to make the order of 
the 16th August 1871, must therefore fail. 


As to the second part of Mr. Allan’s conten- 
tlon, we are of opinion that the plea of want of 
jurisdiction may be taken now, ghough not 
taken below. Neither the ignorance and con- 
sequent silence of the parties, nor, their con- 
gent, can vesta Magistrate with powers which 
the law does not give him. In Archbold, p. 
111 (Ed. 1856), it is said “ bat, although 
the defendant may plead to the jurisdiction 
in such a case, there dre but few instances 
in which he 1s obliged to have recourse fo 
such a plea. If the offence were committed 
out of the jurisdiction of the Court, the 
defendant may take advantage of this under 
the general issue ; or if the objection appear 
opon the face of the record, be may demur, 
or (it should seem) move in arrest of judg- 
«enger bring a writ oferror.” 


having power to eqmmit persons for trial 
before the Court of Sessions, and in the 248th 
and 257th Sectious complaints ton Magistrate, 
t. e. any Magistrate authorized to receive 
complaints of offences triable by the Court 
of Seasions, or punishable-by the Magistrate 
With imprisonment for a term exceeding or not 
exceeding six months, are spoken of; but in 
Section 808 the words are “whenever the 
Magistrate of a Distirot or of a division of a 
District oonSiders that any unlawful obstrac- 
tlon or nuisance should be removed * * + 
he may issue an order, &o." The source 
of his information may be a complaint by 
some private individual, using the word * com- 
plaint’ in its eommon acceptation ; but it 

e has a commlains before that 
he has authority to ppocéetl under Chapter 
XX, but because he, being the officer specially |. 
tntrusted with the local jurisdiction in the 
whole or the speciflo part of a District, consi- 
ders it necessary. The poker oa Magis- | of jurisdiction, | e 
ä . 





e e 

We concur with the Sessions Judge, and 
set asige the ordérs of tht Joint Magistrate ` 
dated 18th August 1871 in this case, for TEM 
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Court Toos’ Act—Plaint—Jurisdiction 
—Moonsiff—Declaratory decree. 


Civi letter No. 1701, dated the 1st June 1871, 
from the Offoiating Registrar of the High 
Cow, Appellate Bide, to the Judge of |‘ 
24-Perguttnehs, daisd Caloutia, the lui 
” June 1871. 


| (Civil Side.) e 
Present: 


The Hon'ble J. P. Norman, Oficisting Obsf 
Justice, and the Hon'ble G. Loch, H. FV. 
Bayley, L. 8. Jackson, A. G. MacpMarson, 
and E. oiii on dio 


I Ax directed to acknowledge the receipt 
of your lefer No. 223, dated the 8th ultimo, 
ins which you report the refusal by the Subor- 
dinate Judge to receive a plaint endorsed on 
a stamp of 10 rupees under Clause 3 Articles 


= 17 of the Court Fees’ Act, from a suitor seek- 


ing to establish his propietory right in 2,300 
beegahs of land valued at rupees 4,600, and 
ig which you suggest a more full explanation 
of the intention of Ciroular Order No 11, 
dated 14th May 1870, because it is quoted 
by the Bubordinate Judge as a warrant for 


his procedure. 

2. I am to observe in reply that you are 
right in supposing that a Moonsiff has not 
jurisdiction in a mit the subject mater of 


“which is the right go reocive the rentă af 


2 ,900 beégdhs of land valued at rupees 4,600 
' (deo "Section 20 Act VI Of 1871). *Ànd a 


" decree establishing the ownership and right to 


thè present enjoyment of property as against 
^ e ' e 


wd 


a person previously in possession cannot be- 
treated as a mere declaratory decree; nor can 
the prayer of the plaint for such a decree bé 
treated as a prayer which asks no relief. The 
Oourt has no doubt that the full amount of 
stamp duty on the valuation ef the property 
is demandable. A 


3. The plaint ought accordingly to have . 
been received by the Subordinate Judge who . 


7 


ought to have required the plaintiff to put in, ` 


the additional fee. 


4. The Qourt is not of opinion that the 
misconceptionarising in the mind of a particu- 


lar Judge makes it neoentgry to expliin tho 
Circular Order. 


An original judgment once delivered 
is final in regard te the power to oor- 
rect it—Hvidenoce as to good and bad 


| 
» 


character produced for or against 
the acoused—Previous conviotion of ' 


accused—Oross-examination — Hvi- 
dence—Signature by Magistrate— 
Ohargo sheets—How charges should 


be drawn — Hxtortion—Section 194, . 


Oode of Oriminal Prooedure—Sec- 
tion 383, Penal Code. 


Extracts (paras. 1 to 7, and 10) from Criminal 
letter Na 497, dated the 14th June 1871, 
from the Registrar of the High Court, Appel- 
late Side, to the Magistrate of Monghyr. 


~~ . (Oriminal Bide. ). 
Preda: dn E 


The Hon'ble IL V. Bayley and W. Ainslie, 


Judges. : . 
Ix acknow the receipt of your letter 
No. 436, «dated 6th ultimo, 
" i 


i E as t 


^. 


N 


eot High Court 


copy’ of a letter fram the Jdint Magistrate of 
+e * * and asking the Court to dall for the 
records of the case of Diflawor Hoseein un- 
der Section 404 of the Code of. Criminal 
Procedure with & view to passing orders 
thereon, as you concurred with the Joint Ma- 
gistrate in considering the decision of the 
Bessions Judge wrong in law, I am directed to 
observe as follows :— 


2% With divertence to para. 4 of the 
Joint Magistrate’s letter the Court is of opi- 
nion that he cannot write ‘‘a sort of codicil,” 
ashe œlls it, to his judgment. His original 
judgment once delivered was final in regard to 
his power to correct it. 


8. The Joint Magistrate states that the 
original and amended judgment were delivered 
simultaneously amd as one. Granting that 
they were read, if read st all in Court conse- 
outively, they must be -taken as they stand, 
€. e., first the judgment of the 20th and 
then the amended judgment of the 21st. Thus 
according to the Join@Wagistrate, the prisoner 
was formally convicted, and then a , minute or 
two later discharged as not put on trial at all 
Whether the 2nd charge was, as the Joint 
Magistrate holds, ''4pso facto null and void 


, or not, was a matter that he should have de- 


termined before he proceeded to record a con- 
wiction on it, 


4. Tho Joint Magistrate in para. 6 asks 
the Court "whether he had power to correct 
his:own error ormot, and says that ‘ one thing 
is clear,—that having discovered it, I was 


, not bound to make it worse by convicting tho 


—— 


prisoner on s charge which I believed to be 
bad in law. The Court observe 

' mattor fast, the Joint PAP not 
correct his own error end &hat he did oon- 
viot tho prisoner, whether the "believed: the 
«oharge to be bad An law or not. All that he 
did, as far as appears*from reoghd, was to 
alter one, passage in his j ent of the 20th. 
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October which stood,—'' I pass to the second. 
head of the charge relating to, &o.," by substi- . 
tuting for the words underlined the words 
‘‘part of the evidence" and ther ta add 
what he terms “a “sort of codicil ” which was 
contradictory of the judgment. From this 
it may be inferred that the Joint Magistrate 
had intended to alter his judgment so as 
to make it acoord with the conclusion he 
had finally arrived at, butit is certain that 
he did not take the proper steps to eirry out 
his intention effectually. Poseibly the Joint 
Magistrate also withdrew a charge sheet from 
the record, as no charge in respect of the 
28 head of cattle impounded from Kooshal- 
tola is to be found in the record. If he. did 
this, he ought not to have done it. But it 
may be that he had ROVER romed:a soona 
formal charge, but had proceeded 
trial without it. 


Letters. 
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5. " Bo this as it may, it is evident that the 
Joint Magistrate did not take proper steps 
to amend the judgment he was going to de- 
liver before delivering it, and that he allowed 
such passages as the following—® whatever 
doubt I may have had as to the truth of 
Dilgunjun's complaint, of thts part of the case 
I have none whatever,” and ‘ on the grounds 
and for the reasons aboye detailed, I have no 
hesitation in convicting the prisoner on both 
cownts’’ to stand unaltered in the judgment 
actually delivered: and therefore whatey 
his intention may have been, he did not in 
fact correct any error into which he’ had 
fallen. : 


6. The Joint Magistrato in his * sort of 
codicil” records as follows :—* The evidence, 
“ however, recorded relating to this aot ef 
u pyfoner, is still of great importance as dis- 
« crediting the prisong’s general „plen ofe* 
integrity, as shewing that he ‘was in the 
“ habjp of of tampering with his accounts, and ' 
‘‘ extorting more than his lega] dues;" gnd i TA, 
a É of this evidate ° 


$ k . 
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above referred to, FÉ muM be of the same 
nature as that which the accused is entitled 
to give, namely, eviflenoo of general character. 
Taylor, in Section 836, says :— The enquiry 
too must be confined, except wrhere tntentton 
forms a material ingredient iy the offence, to 
the general character of the prisoner and* must, 
not condescend to particular facts.” Now 
extortion is.an offence per æ and not one 
of those acts which msy og may not be 
criminal according to the intention of the 
doer. i 

a * * * + * 


, a8 havisg an indirect influence on the case. 
e: Tho Court has to obsefve on this that the 
goint, Magistrate was altogether wrong in 
treating this evidence as jegally admissible. 
Tayler (Section 827) says :—'' Although the 
defendant from motives of humanity is allow- 
ed this reasonable indulgence (s. e. to produce 
evidence of general good character) the prose- 
cutor cannot, in the first instenoe, have re- 
course to the same loose testimony as the 
means of establishing the guilt of the acous- 
ed: but ifwith the view of raising the 
Presumption of innocence, witnesses to cha- 
racter are called for the defence, tho Counsel 
for the Crown may then rebut this presump- 
tion by cross-sramining the witnesses either 
as to parttouler facts, or if they deem it essen- 
tial as to the grounds of their belief. It 
seems also that on principle, evidence of 
general bad character would in such case be 
admissible, though it is seldom, if evea, re- 
_ sorted to in practice. In most trials for fe- 
lony and in some for misdemeanonr, if the 
defendant endeavours to establish a good 
character, either by calling witnesses himself 
or hy cross-oxamining the witnesses for the 


presecution, the prosecutor is at liberty in 
answer thereto to give proof of the prisoner’s 


= * * + * = 


10. In conclusion, the Court regrets to 
observe that Mr. * * * 2's pro- 
ceedings show a want of attention to details. . 

The first examination of Dilgunjun Singh 
on the 28th June is stated to have been taken 
down before him, but not in his own hand 
owing to his inability to record it.. It has 
been left unsigned, although Section’ 196 of 
the Criminal Procedure Code specifically pro- 
vides that evidence so taken shall be signed. 


The re-examination of the prosecutor is 
in the Magistrate’s own hand, but bears no 
previous conviction.” data: : 

The charge sheets in both cases bear no 
dates, and although the examples in Chapter 
XIII of the Procedure Code and the printed 
forms issued by -the Court do ndt specially 
provide for the insertion of the date, it should 
always bé (and the Court, believes that it 


usually is) entered. 


' V. The Court wishes to point out to the 
Joint Magistrate that evidence of particular 
fasts tendered to rebut evidence of general 
good character ought to be either such as is 
‘extracted by oross-examination from the de- 
fendant’s own witnesses or in the shape 
of proof of a previous oonviction, and 
that itis not open tothe prosecutor to try 
! a soparate. charge on a separate particular 
fact in respect of which the accused iÑ not 
hound to answer in | order to uso as if it 
amounted* te a previous oonviction; and 
' furthet that when the proseomtor adduoeg evi- 
üqnos'of bad character to rebut evidence of | It isnot fequired that “charges should be 
good character other than such eviflence as|drawn withe eF cesio minutenpes, but still 


= e e l $ i e [] D 
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themselves are wanting in preci- . 
ion— do nót show «rhat whs rted,. 
or from whom or by whft means it was ex- 
torted. i e = 


na eh, 
« High Court 
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quitó distinctly so» that parties may know 
e 
exactly what has to be dealt with. 


In the case idu Weekly Re- 
verter Oriminal,Rulings, p. 7, it was observed 
—‘‘ we are not acting under a procedure in 
Xi which no amendment is allowed and any 
* variance from precise charges would be 
“ fatal. Under our procedure, one count 
H charging each specific offence and desorib- 
*C ing it with a reasonable degree of certainty 
‘¢ would seem to suffice.” 

On the other hand, in a case reported in 
X Woekly Reporter, Criminal Rulings, p. 38, 
Mr. Justiós Phear observed :—‘‘ It ia Eon fair 
tt to igs prisoner i that tho charfo which is to 

't stand for ever on recorg against him, should 
‘t be made as definite and speciflo as it reason- 
** ably can be." 


The illustrations woder Section 388 of the 


Penal Code show that extortion may be com- 
mitted in many ways and that the injury 
threatened may be either to the person from 
whom something is extorted, or to some 
ether. | 
À simple charge that on suoh a date and at 
such a place A committed extortion does not 
. show wheter he has to depend himself on a 
' charge of extorting money from Z by threaten- 
ing to publish a defamatory libel ooncern- 
ing Z unless Z gives him money (Illustra- 
. tion e), or whether he has to answ 
ehafgff of extorting’: promissory tote from 
X by threatening to keep -X's child in wrong- |e 
ful confinement {Illustration 4); and it cannot 


Jurisdiction — Sessions Judgg has, 
e. ° 
power to send for any reoord of any 
case decided by Magistrate ‘of the 
. / 


District as a Oourt of appeal. e 


Criminal letter No. 519, dated the 28th June 


1871, from the Officiating Rogtsirar of the 
High Court, Appellate Side, io the Sessions 
Judge of Sylhet. d 


(Oriminal Bide) 


Present : 


The Hon’ble J. P. Norman, Offctating Chief 
Jusivs, uud the Hou'ble G. Loch, L. B. 
Jackson, A. G. Macpherson, and B. Jackson, 
Jfiges. 


I AM directed to acknowledge the receipt of 
your letter No. 13, dated 1st instant, in which, 
at the request of the Officiating Magistrate, 
you solicit a decision on the question whethfr, 
under the circumstances therein described, 
you had the power to cali for the record of a 
case in which an appeal had been preferred 
to the Officiating Magistrate. In reply, I am 
to state that in the opinion of the Court your 
view is correct. | 

2. The Court is of opinion that the Court 
of the Magistrate of the Distriotis, within the 
meaning of Section 484, Oode of Oriminal Pro- 
cedure, immediately subordinate to the Court 
of Sfssions, and that the, Sessions Judge has 
fulf authority to send for any record of any, 
‘caso decided by the Magistrate of-tHb District 
as e Geurt of appeal for ¢he purpose òf ex- ' 


be said that hers if any n degree of | amining, and, if nooessrry, referring them, 


en a&boug it. 
® 


to the High Court. e 
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An apbeal lies from a Magistrate's | 


* sentence of 14 days’ imprisonment 
sand fine under Section 379 Penal 
Code. ` $ 

: No. 502. 

From the Registrar of the High Cowrt, 
Appellate Side, to the Sessions Judge 
of Ruxgpore, dated Calcutta, the 16th 
June 1871. 

(Criminal Side.) 


$5 Present : 
The Hon’ble H. V. Bayley and the Hon’ble 
i W. Ainslie, Judges. 
e 
L4 
e 


In forwarding qopy of a petition of Alee 
Mohamed and Roy Mohamed, Appdilants, 
in Criminal Appeal No. 9 of 1871, in your 
Court, against the order of the D$puty 
Magistrate of Rungpore, convicting the said. 
petitioners under section 379 of the Indian 
Penal Code, and sentencing them to 14 daye* 
inprisonment axd a fine of 10 rupees, or in 
default of payment thereof, 10 days’ rigorous, 
imprisonment each, I am ditected to ainte 
that, in the Court's opinion, an appeal, will 
he in the oase in question, and that you 
should entertain the appeal, f 





© 
Cancels Oircular No. 7 dated 22nd 
March 1871, 
Xo. 1 dated ńth January 1871, 


and restores Oircular 


regarding the transmission of re- 
cords by tho post. 


CIVIL CIRCULAR No. 16 


From the Officiating Regutrar of the High 
Court of Judicature ot Fort William in 
Bengal, to all Civil and Sessions Judges and 
District Magistrates, dated Calowtta, the 
22nd May 1871. 


(Civil and Criminal Sides.) 


P) eni : 
2 


The Hon'ble J. P. Norman, Officiating Chief 
Justice and the Hon'ble G. Loch, H. V. 
* Bayley, A. G. Macpherson and E Jackson: 


Judges. 


Tua Court having been informed by the 
Officiating Post Master General of Bengal 
that he has, by a Cipcular No. 3 dated 24th 
April 1871, cancelled as erroneous his former 
Circular No. 95 dated 30th December 1870, 
of which a copy was circulated by the Court 
with ita Ciroular Order No.7 dated 22nd 
March 1871,* in supersession of its former 
instructions (Oiroular Order No. 1 dated 4th 
January last) ;+ and as it now appears that 
those instructions were correct, the Ciroular 
Order of the °22nd March 1871, No 7, is 
&ereby withdrawn, and the Court directa 
that the instrugtions conveyed * i 


Order of the 4th January 187], |: 


Circular 

No. 1, $e observed &s if they had never bein 
superseded. 

e e e e 
SF  - 
e. * 15 W. R, Civil Circulars, p. 12. 

e 7 T 15 W, R, Ctyil Circulars, p. 1, 


E 


. CIVIL CIRCULAR ORDERS OF THE HIGH COURT. ` 





Oirculates rules for the ‘admission of 
appeals. ^ 


OIVIL CIROULAR No. 17. 


From the Offlotating Registrar of the Haigh 
Court of Judicature at Fort Willis m 
Bengal, to al District Judges and Subor- 
dinate Judges, dated Caleutts, the 23rd 
May 1871. | 

(Civil Bide.) ° 


: Present A 


The Hon'ble J. P. Norman, Offeiating Chisf 
Justios, and the Hon'ble G. Looh, H. V. 
Bayley, F. B. Kemp, L. 8. Jackson, J. B. 
Phear, A. G. Macpherson, E. Jackson, F. 
A. Glover, Dwarkanath Mitter, W. Ainslie, 
G. C. Paul, and O. 0. Mookerjee, Judges. 


Ir having come tothe knowledge of the ' 
Court that memoranda of appeals are fre- 
quently filed in the Lower Appellate Oouztg, 
bearing the endorsement of pleaders who, 
when the appeal comes on for hearing, betray 
a more or less complete want of acquaintance 
with the case, and even with the grounds of 
appeal, to the loss of public time, the detri- 
ment of suitors, and the utter neglect of their 
professional duty, the Court lays down the 
following rules, to which the sanction of the 
Governor-General in Council has been obtain- 
ed, for the guidance of Subordinate Courts 
in the admission of appeals. 


RULES. *..' 


e FOL THE d 


Gutdance of Subordinate Courts in the Admis- 
sion of Appoals, made the High Court 


and sangiioned by the GoverRor- General. in 
undere Seciton 16 of 24 and 26 


Vitoria, Chab(er 104. 


"HE WEEKLY 


l.* AIL petitions of appéal in the Subor- 
dinate Appellate Oourte ahall be presented 
in o Gurt either by the party in person, 
or his “ recognized" agente within the mean- 
ing of that term in Section 17, Oode of 
Civil Procedure, or by a pleader. 


e. 

2. In every case in which the petition is 
presented by a pléader, the grounds of appeal 
shall be drawn and aigned by a pleader who, 
at the foot of the petition of appeal, shall 
subscribe the following statement :— 


** I certify that I have examined the record 
in this case, and that, in my opinion, there 
are good grounds, as above set forth, for this 
appeal; and, having prepared it, I undertake 
to appear and support the appeal before the 
Appellate Oourt.” 


3. In every case in which the petition of 
appeal is presented by the party in person or 
by a reoógnized agent, and a pleader is after- 
wards retained by such party to support his 
appeal, the pleader before being alfowed to 
‘appear to support the appeal shall subscribe 
and ffe in Cout the llowing statement 
which shall be annexed to'the petition of ap- 
peal :— 


“I certify that I have examined the re 
cord and the grounds of appeal in fhis case, 
and that, in my opinien, the grounds of ap- 
peal are , and I undertake to appear and 
support them before the Appellate Court.’’ 





Oanoels 7 Circular orders which have 
coased to be necessary since the 
"now Rogistration Act VIII of 1871 
came into force. 


CIVIL OIRCULAR ORDER No. 18. 


From the Officiating Registrar of, the High 
Cowrt of Judicature at Fort, Wilkam in 
Bengal, to all Cwil Judges, dated Calcutta, 
the 6th July 1871. t 

æ “ (Civil Side). 


Ad - 


. Present: . 


Th Hon'ble J. P? Norman; Officiating Chief 


Justice, and" the Hon'ble G. Logh, L. 8. 
Jackson, A. G. Macpherson, ` and E. Jack- 
Bon, Judges. 3 1 . e e 

e 


, e 
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Tnm Circular Orders noted on the soargin , 


¢ ° having ceased to be 


secl darse cd m ; . sioe the 
OE n Ente 199. Ist July 187], &hene 
Z 3 omar "ign. the “Indian” Regis. 

I " n 
^ nu I mhJae aza tration Act, 1871, 


came into force (wide 
Section 1 Act VIII of 1871), are hereby 
cancelled, except in Bo far as they superseded 
any orders of prior date. 





Oalls attention to Section *243 Act 
VIIIof1859 regarding the appoint- 
ment of a Manager ‘for property 
which has been attached. 


\ 


CIVIL CIROULAR ORDER No. 19. 


From the Officiating Registrar of the High 
Court of Judicature at Fort William in 
Bengal, to all Civil Judges, Lower and Extra- 
Regulation Provinces, dated Calcutta, the 
115 July 1871. 


(Oivil Side). 


Present : i 


The Hon'ble J. P. Norman, Oficiating Chief, 
Justice, and the Hon'ble G. Loch, L S. 
Jackson, A. G. Macpherson, and E. Jack? 


son, Judges. 


d 


Tua High Court, having recently had un- 


er congideration a number of cases in which? 
i Ne an that the*provisions of Sec- 


tiqn 243 of the Code of Gvil Procedure had e 


been abused, thinks it proper to call the at- 
tention 
purpose 
carrying out of that purpose. ME. 
e e 


. 
LU 


the Civi] Couria generally to the, 
or which that Section was intended, 
and to prescribe certain rules for the better * 
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9. By Section $43 Act VIII of 1859, it 
is enacted that ** when the property attached 
thal] consist of debts due 2 ; 
° le . . orof lands, houses or other 
imnfoveable property, it shall be competent to 
the Mourt to bi cane said 
property," &o., do. 


9. The power te appointa Manager is 
consequently given to the Courts in respect 
of property belonging to the party liable 
a a the decree, which the execution-creditor 
may Mave atiathed with a view to sale: and 
Sedtiin 243 has no application whatever 


t to “property which is actually wader 
reni et 


4. Itis plain that what the Legislature 
intended by this and same ogous provi- 
gions of the Code was to vent needless 
waorifloe of the judgment s property 

& foroed sele, and «t the same time to pro- 
vide for the satisfaction, within a reasonable 
time, of the oreditor's claims. ` 


5, The late Sudder Court, in pagagraph 
54 of their Circular Order dated 29th July 
1859, directed that care should be taken not 
Xo exercise the power given by Sections 343 
and 244, 4 so asto inflict an injury on the 
decree holder.” 


. 6. While, therefore, a judicious use af 
the power conferred by the Section may he 
extremely beneficial to the judgment-debtor 
without unduly 1 the creditor's 
remedies, an order placing under 
management which not provide for a 
timely Hquidation of the debt is an unjusti- 
fiable wrong upon the creditor and benefits 
po one except Mansger. 


7. An essential element in such arrange- |, 


ments, moreover, is the economical admimis- 


‘ tration of the property. 


fe 


8. The appointment of a Manager who is 
too highly paid in proportion to the value of 
ethe property, or w is wanting in the prope 

ualifications, withdraws an undue unt q 

assets from the for which the} 
weroajsshe, or endangers the full rl 
iion of titose assets. 


e e 
9. Itis further to be borne in mind that 


gn rder made under Section 24$ concerns 


only the particular attaching creditor or 
' a 
A & 


REPORTER."  OoulaTa. „° * 8 


creditors who may have been before the 


Court at the time*when the order was made, ' 


and will not affeot the rights of other" credi- 
tors to attach the same property. Shoulda 
second attaching creditor apply for an order 
for sale, the existence of an order appointing 
» Manager seems to afford nd valid reason for 
refusing the application. Indeed it may well 
be that an arrangement which was right and 
reasonable in view of the liabilities of the 
judgment-debtor which were before the Oourt 
when the order appointing a Manager was 


made, would be unreasonable with referenoe. 


to the rights of other creditors seekiñg to 
enforce demands under decrees against the 
same debtor, whose remedies might be in- 
definitely postponed, while the first attaching 
creditor might be getting peyment in such a 
manner as to suit his own convenience and the 
interest of the debtor. 


10. The following rules are to be observed 
henoefofward,in all cases where it is proposed 
to place under the immoveeble 
pro of judgmept-debtom which is y 
u attachment :— 


L The judgment-debtor is'to be strictly 
examined touching the profits and out-goings, 
such as Government revenue, putni rent, or 
the like, the cost of management, and the 
existing condition of the property. l 


IL The ereoution-creditor or his pleader 
is to be asked by the Court whether he con- 
sents or objects to tho arrangement proponed ; 
and such consent or objection, with the 
grounds (if any) of objection, is to be’ e- 
corded. 


IL. If the creditor object and the objec- 
tion be over-ruled, the Court isto record, in 
the handwriting of the Judge, an order set- 
ting forth its reasons for placing the property 
under management, the amount of the debt, 
the profits or income of the property, and 


the period within which, by estimate, the ' 


jabi wil be liquidated. Such iod, in 
ardin -y 08.808, ought not to Froud tro or 
three . When fhe er is mé&de-by 
consent, it will only be necessary to record 
the last-mentioned parti 


IV. ‘he Oourt sheuld then proceed to 
appoint a r with such establishment 
(if afly)* as Bd 
e 


_o LY e - 2 


be neoegsary, with such , 





remuneration as ite may think proper. The 
expenses of managementp however, should 
not, under very ee circumstances, 
exoeed 10 per cent. of th® gross collections 
or profits; and security should be required 
not less in amount than half the yearly collec- 
tions. : 
e V. Notice of the intention to appoint’ a 
Manager should be given at the Oourt House 
and on the pro at least 15 days before- 
hand, and candidates for the office should be 


dnvied. — * 


. VL No person should be appointed Mana- 
ger, (unless with the approval of the District 
Judge) who cannot read the language in 
which the accounts of the property.are kept 
and the ryote leuts are written, or 
. who cangot give tho security required by the 
Court. * 


VII. Whenever property is placed under 
ent, TA, 
the Oourt, making the appointment be not the 
District Court the ordo &nd tbe appoint- 
ment should be reported to the Judge of the 
District Court; who, if he disapprove thereof, 
may signify such disapproval to the Court 
vu such order 8r eappointment ; and if 
such Court shall iz fy the District 
Judge thereupon, the Judge should róport 
the matter for the information of the High 
Court. : 


VIII. Whenever application is made by 
subsequent or other judgment-creditors for 
the attachment and sale of property alread 
under management, the Court should 
upon the judgment-debtor to show cause why 
such property should not be sold, and to give 
notice of such application to all previous 
attaching oreditora; and unleas it oan be 
shown that, regard being had to all execution 
claims upon the property or against the 
judgment-debtor, the management oen still 
be properly continued, such pro ought 
then to be brought to sale,—the earliest 

taching crggitdt being of course enti 

the benefit of Éeotion 270. a 

IX. Any execution-creditor who has st- 
tached the pro under management may 
at any time apply to the Court to pnt an end 
to the management, and euch Application 
should be duly considered, **, .+ o 


LH 
bad 
. 6 
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is appointed, if 
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on Probatesand Letters of Adminis- 

4 i e 
' tration undor theo SuccessioA Kot, 
and on Certificates under Act XVII 


of 1860. 
OIVIL CIRCULAR No. 20. 


From the Offotating Registrar of à High 
Court of Judicature at Fort Wilkam in 
Bengal, to all District Igawa eiaa 
Commissionbrs, dated Calcutta, the 13th 
July 1871. | 

(Civil Side.). - 


Present = 


The Hon’ble J. P. Norman, Officiating Chief 


Justice, and the Hon'ble G. Loch, L. S. 
Jackson, A. G. Macpherson, and® E. Jack- 
son; Judges. | a) 


At, the instance of His ‘Exoellency the 


Governor-General in Council, the High’ Court 
requests all District Judges and Judicial 
Commissioners to submit*to this office, in the 
form appended hereto, returns of duty levied 
on probetes and letters of administra- 
tion granted under Part XXXI of Act X of 


—- 


1865, and certificates issued- under. Act ` 


XXVII of 1860. 


2. ‘The statistical information required for, 
réturns should he pregerved in registers 


Oalls for a returns 9f the duty levied . 


opened for that purpose, from the lst July 3 ° 


1871, and the first return should embrace the 


six mafths ending with December of thee ° 


current year. Subsequent returns one be.. 
annyal, : . e. 


. ] 1 


C4 
we. &. 
: e 


B e s .Probates and Letters of Adminstration and Certificates issued tp the District of 


DECLARED VALUE OF 
Assets OF ESTATE. 


zr aiii 
e 


Number of 
Probates Number of 
or Letters of | Amountof |Lettersof Ad- 
Administre- Court ministration 
tion with will | fees paid. withoui Will 
afinexed, annexed. 
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Bxplains a previous QOircular and | Hxtends to Small Cause Oourgs Oir-, 
e 


states that the charge for sending 
e 
records should be borne by the 


Courts, and not by the Post Office. 


CIVIL CIRCULAR No. 21. 


From the Offciatng Registrar of the High 
"Court of Judicature af Fort William in 


Bangi to all Civil and Criminal Courts, 
dated Calcutta, the 17th July 1871. 


. (Civil and Criminal Side.) 


Present s s 


The Hon'ble J' P. Norman, Oficiating Chief 
Justice, and the Hon'ble G. Loch, L. 8. 
Jackson, A. G. Macpherson, and E. Jack- 
son, Judges. 


Is continuation of Circular Order No 16, 
dated the 22nd May last] and in explanation. 
of Circular Order No. 
1, dated the4th January 
18711 the Court hereby 
notifies that the inten- 
tion of the Government 
of India (as since" more 
‘fully expressed) in de 
ciding that the postal charge for-transmitting 
judicial records shall be borne by the State, 
is that the charge for sending records under 
Section 343, Act VIII of 1859, which it has 
been the practice in some places to | 
the*parties appealing, shall be boffe by th 
Courts ‘themselves, i ai by the Post 
f fice. 


* Vide Letter No. 569, 
dated 19th Aay 1871 
efm Under-Secretary, 
Government of India, 
Financlal Department, 
to Director General of 
the Post Office. 





T "Ante, Dy ].- e 
t 15 W. R., cit tir., pd o 


















cular Wo. 18, dated 23rd June 
1870, regarding farnishing coples 
of documents" do. to eapplicantá, BO - 


far as tho same may be appltoable. 
CIVIL CIRCULAR No. 23. 


From the Officiating Registrar of the High 
Court of Judicature at Fort Willig vn 
Bengal, to all Courts of Stall Causes, 
dated Calcutta, the 18th July 1871. ` 


(Civil Side ) 
Present: 


The Hon’ble J. P Norman, Officiating Chief 
Justice, and the Hon'ble G Loch, L S. 
Jackson, A. G Macpherson, and E. Jaok- 
son, Judges. 


Au Judges of Courts of Small puses, sub- 


ject to the control of the High Court under 


Section 4 Act XI of 1865, are hereby dirébt- 
ed to carry out in their Courts the provi 
sions of Ciroular Order No 18, dated the 23rd 
June 1870,* as far as they may be applicable. 


—á eee — 


e- 
Girculates Holes regarding the ap- 


pearance in suits of the Govern- 


ment Pleaders on behalf either of 


the Government or of Government 


servants. 
e 


P 
eCIVIL CIRCULAR ORDER No. 23. 


e 
From the Offleiating Registrar of the , Iligh 


CBurt of Judicature at Fort William ‘in’ 
a Se eene ee RC 
* 14 jy. R, Civ. Cir. p. 2 te. 

e e. 
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Bekgal, to all Civil, Courts, Lower Provinces, 
dated Calctta, the 25th July 1871. 


«(Civil Sio). 


Present : 


The Hon'ble J. P. Norman, Officiating Chef 

~ Justice, and the Hon'ble H. V. Bayley, F. 

B. Kemp, L. S. Jackson, J. B. Phear, A. 

G, Macpherson, E. Jackson, F. A. Glover, 
W. Ainfhe, and O. C. Mookerjee, Judges. 


Tm following Rules are circulated for the 
guidance of all Civil Courts subordinate to 
e 
the High Court :— 


RULES. 


l. In every case in which the Govern- 
ment Pleader shall appear for the Govern- 
mont (whether for the Government as & party 
on its own account or for the Government as 
undertaking, under the provisions of Section 
70 of Act VIII of 1859, the defence of a 
suit against an offlcer of the Government), 
the Gov®rnment Pleader shall, in lieu of a 
=vakalutnamah, file a memorandum on un- 
stamped paper signed by him and stating on 
whose behalf he appears. Such memoran- 
dum shall be, as nearly a8 may be, in the 
terms of the Form annexed hereto. 


2. In every œse in which the Govern- 

e ment Pleader shall appear on behalf of any 
officer or servant of the Government, other 
«than cases in which the Government hag, un- 
der Section 70 of Act VIII of 1859, under- 
taken the defence of the suit, such Pleader 
shall file a vakalutnamah in the same manner 
e 28 if he were not the Government Pleader. 

a 


FORM QF MEMO. REFERRED TO °IN 
THE FIRST QF THE ABOVE RULES. 
. i * 
Title of the suit, do 
i A B., Government ‘Pleader, appear on 
t- 


THE WEEKLY REPORTER. 


e v. 


Ciroutars, * er 
behalf of the Secretary f State for India in 
Council (or, the Government of Bengal, or as 
the case may be) tespondent (or &o.) in the 
guit ; e 


or,on behalf of the Government (whioh , 


under Section 70 of Act VIII of 1859 has 
undertaken the defence of the suit), respond- 
ent (or &o ) in the suit. 


Requests Judges to report for the 
sanction of the High Court all cases 
in which a Serishtadar is placed in 
charge of the current autios of a 
Pioonsiff’s Court. 


OIVIL CIRCULAR 


MO. No. 4. 


2E 
F-om the Offoaiing Registrar of the High . 


' Qowri of Judiosiury at Fort Willen in Ben- 
gal, to all District Judges and Judscial Com- 


missioners, datod Caloutia, the 5th August ° 


1871. 


(Civil Side. ) 


Present : 
The Hon'ble L. B. Jackson, Judge. 


Tux Court finds it necessary to point out 
that in all casesin which the Sherishtedar 
is placed in charge of the current duties of a 
nsiff’s Court during the temporary absence 
vo or otherwige of the Moonsif, or 
pending the arrjyal qf his Jocum ignens or suo- 
cesor, the fact dhould be reported for the 
sanction of the Court in fhe same mannfr as 
is requined to be done» when a District Judge 
appejnts an Offoisting Moonsiff under Section 
9 of the Bengal iil Court® Aot, 1871. 









e e f N . 
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Asks Judges to inform the Gourt FOrvi] Side.) : 
whenthey consider it advisable that 
° @ Moonsiff should bé “invested with oa * o 


jurigdiotion of a Oourt of Small 
Oauses up to the amount of fifty 
rupeos. 


. « OT VIL CIROULAR ORDER No. 24. 


From the Offerating " Registrar of the. High 
Couri of Judicature at Fort William in Ben- 
* gah to all District Judges and Judicial Com- 
musstonors, dated Calowita, the 12th Augusi 

. 1871. 


(Civil Side.) 
Prevent ; 


The Hon’ble J. P. Norman, Offictating 
` Chief Justice, and the Hon’ ble L. B, Jack- 
son, A. G. Maopherson and €. Jackson, 
Judges. 


Arr District Judges and Judicial Commis- 
sioners are hereby directed to inform the Court 
when, for any ial cause, they consider it 
advisable that'a particular Moonsiff should be 
invested, under Section 29 of the Bengal 
Civil Courts Act, 1871, with the jurisdiction 
of a Court of Small Causes up to the amount 

e of fifty rupees ; stating both the local cir- 
cumstances which appear to call for the mea- 
sure, and the Moonsiff's fitness to exercise such 
„powers. Among the circumstances to be stat- 
* ed are the following : whether there is more 
thaneone Moonsiff at the station indicated ; 
and if so, what the distribution of business 
between the Moonsiffsis; und within what 
limits it is intended that the proposed juris- 
diction should x exercised, 


^ 


Gives instructions as to the prepara- 
tion of statements A, B, and O pre- 
scribed by Oircul&r Wo. 31,dated &th 
.Movember 1870, laying down 
quasterly returns, 


*  QIVIL CIRCULAR ORDER No. 25. 


Feo the Ofloratin} Registrar of the Ligh 

; Court of Judicatura gt Fori William i^ 

Bengal, to all District Judges and Judtctal 

- Commissioners, dated Cake Mia, the 42th 
August 1871. * 


a Al . 4 











The Hon'ble J. P. Normnn, Oficiating Chief 
Justice, and the Hon’ble L. 8. Jacksonp A. 
G. Macpherson and E. Jackson, Judges. 


Tue follówing instructions should be care- 
fully observed in the preparation of Btate- 
meuts A, B and O, preeoribed by Circular 
Order No. 81, dated 4th November 1870.* 


2. In every column bearingsthe eu pewsorip- 
tion *in- 
sfituted 


or 


Crass oF OocxTR. received by : 
transfer,” 
the number 

DNE TRE of cases filed 
tn the Court 
Moonaff of whose work 
is represont- 
ed as distin- 
Moonsuff cf 


guished 
frem the. 
totn] number 
requiring to 
be shown in 
r — LLL CUm NL LL C. the column 
as received by such Court, should be entered 
under such total in red ink, in the manner 
indicated on the margin. 





3. Similarly, in every column with the 
heading “‘dis- 
Duposed of | posed of by 
ty foal order) final order or 
transfer,” 
the number 
of cases actw- 
aly decided 
by the Court 
whoss work® 
is wnder re- 
port, as dis, 
tinguished' 
from the 
total number 
(which  in- 
*. cludes trans- 

) intended to be shown: in the column ine 
nexión with such Court, should be entered 
Under uch total in red ink. 


4. In both the above e the ob- 
ject, it will be seon, is to distinguish ofbes. 
newly iffstituted and pe decided frem. 
mere transfers. p. 28 


~_@ 
*1& W. R, Gril Ciroalars, p, 16, 
" . 





Subordinate Judge 


AMoonmiff of 


Moona of 


! | nm)... 


1871] ^. Cid] °°. THE SYKKKLY RHPORTHR. , Circular. . . B 
v. 
e 






















. : ; 
Calls for information regarding the 
transmission of records df Moon- 


"Direodng a a TENN yeroontage to ba 

, deducted from prooeeds of sales. in, š 
siff’s Ocurts, dc., to the Appollate 
Courts in the several Cree with 
& view to OUI. out the pro- 
-visions of Olircular Wo. 17; dated 
28rd May last. 


exBoution of, decrees and credited 


a 
to Government. 


CIVIL CIRCULAR ORDER No. 26. 


From the Officiating Registrar of the High 


OIVIL CIRCULAR MEMO. No. 5. 
e e. ° 
:Ce@wt of Judicature at. Fort Wiliam ta 


From the Officiating Registrar of the High 
Court of Judicature at Fort Wilkam in 

Bengal, dated Caleutta, the 11th, September 
1871. 


e 
, Bengal, to all Civil Courts, dated Calcutta, 
` the bth September 1871. 


(Civil Side.) 


a9 


(Civil Side.) 


Present: Present: 


The Hon'ble J. P. Norman, Officiating Chief The Hon'ble L. 8. Jackson, Judge. 


Justice, and the Hon'ble L. 8. Jackson, A. G. |: Ix order that there may be as little impe- 
i diment as possible to the oerrying out of. 
the rules promulgasef with Circular Order 
No. 17, dated 23rd May last, the Court pro- 
pose to give further directions touching the 
transmission of records to the District Court, 
or to the Court in which by any order made 
under Section 39 Aot VI of 1871, appeals 
from the decisions of any Moonaiff may be 
préferred, i 


. Maopharson, and F. A. Glover, Judges. 


es oun are pleased to direct that when 
property is sold in execution of a decree, a 
deduction, at the rate of one anna in the 
rupee or six and & quarter per oent,, shall be 
made from the progeeds of sale and credited 


4o Government, whether the sale is effected 
by the Noxir or other Officer. 


2. The Court therefore deire that you 
will have the goodness to report, at your 
earliest convenience, within what period, and 
at what intervals, it will be practicable to 
require the transmission of Moonsiffs’ records, 

d of the records of Subordinate Judges ab 
out-siajions, to the several Appellate Courts 
in your district. ' 


.3. When, however, the sale is oonducted. 
by a Nazir or other Officer (not being a Civil 
Court Ameen “for whom special rules are al- 
Qnem in force), a, moderate daily alfowan 
$ should be made oub of the percentage above: 
mentioned, to covet the expense of travelling 3. Itis extrem deattabls that the perj- 


, and tho oogt which the Ofloar may bé put to od of trasmission sh in no case exceed 
Py his absence E | Éfteot days. e?e ie EE. a 


6 . ` 2 


LL A OQ 


* 
10 . , Cie, : THE WEHKLT REPORTER. ~*~ Circulars. [Vol. XYT: 
e 





upper portion of the half sheet :—ngme of i 
Court; date of makjng the seal ; where pro-^. 
oured; by whose order, and under what 
authority: € Pr tee see ie Heart Pe 
5 deg se EP q^ uper eat xoti tuu* 


Smail Causo Court Judges to, obtain 

and keep up the “Diary of the 

' Uourt" prescribed by, Circular Order 
dated 14th February 1870. 


` UIVIL OIRQULAR MEMO. No.’6. 





















®© 
uro T. I - r ta e 


From. ET Officiating Registrar -of the. High | Worbids the employment of Shorish~ 

` Court of Judicature at Fort Wiliam in|: ^ tüdhrs on the Bench. Pe 
Bengal, to Judges of Small Cause Courts, 
dated Calcutta, the 25th September 1871. 


. CIVIL CIRCULAR ORDER No. 27.. ; 
: 

Prom the Officiating Registrar of tha * Hg 
Court.of Judicature at Fort William 4^ 
Bengal, to all Civil Courts, Lower Provinoes, 

' dated Calcwtta, the dih October 1871.- 

e 


e. (Civil Sida.) 
Present: 


"The Hon'ble L S. Jackson, Judge. 


Rxqurgrs that they will obtain from the (Civil Side.) 
Superintendent of Stationery and keep up in 
their Courts the “ Diary of the Coust” pre- Present : 


scribed by the High Court .Circflar Order 2 
of thee14th Febrhary 1870, to be kept up 
in all Civil Courts subordinate to the High 
Court. 


S The Hon'ble L. S. Jackson, A. G. Macpher- 


son, and F. A. Glover, Judges. 

Taa Court, having reason to believe that 
many ‘Judges of all grades sit in Court with 
their Sherishtadars in attendanoe, ecbink fit 
to call the attention of all Judicial Officers to 
the prejudicial effect of such a course. DPA 


District Judges tQ forward to the 
High Oourt an impression of the 
‘seals of their respective Oourts. 


CIVIL CIRCULAR MEMO. No. 7. 
* From the Officiating Ragistrar of the High 


Lourt of Judicature at Port William tn 
- Bengal, to all District Judges, dated Cal- 


First.—It tends to give an‘ erroneous im: . 
pression of the position and influence of the i 
Sherishtadar. BEEN 


ewtia, the 26th September 1871. "REPE: > 
(Civil Side.) Secondly. —By the Sherishtadar being kopte 

all day in attendance on the Judge, the, 

Present : ` Office, the Subordinate Amlah, and the, 


details of businesa lose almoat entirely the 
benefit of his presumably superior capacity 
and experience. ` 


The Hon'ble L. S. Jackson, Judge. 


' Disraror Judges are requested to be good 
fig Coen ee to the Registrar of tle 
High Oourts without delay, a carefully, taken 
impression of the seals of their respective 
Courts. ° "i9 


i e 
2. ‘Phe Oourt accordingly forbid the em- 
ploymént of the Sherightgdar on the Bench, > ° 
and remind all Civil Judges of the *egular 
* pressed in the centre Af the lower half of a FOU sie his roper place is A the * 
sheet of paper of foolscap sise, andethat tho'| Sherishtah, for the management of which he’. . 
following particulars be briefly, stated-op-the lis more immediately responsible: «^: : ^ e 


e. 


9 ‘It is request&d the seals be im- 


& x * L l Tet 


a 


~ 
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i Forthoy instruction in respect to the 


* Forms A, B, and € of the quarterly 
returns of Oivil work. 


* CIVIL CIRCULAR No. 38. 
- 


From the Deputy Registrar in charge of the 
Office of Registrar, High Court, Appellate 
Side, to all Dastrict Judges and Judicial 
Commisnonmers, dated Calcutta, the 12th 
October, 1871. . 


* (Civil Side ) 


instruction in respect to the Forms A, R, O, 


of the quarterly retyrns of Civil work. 

These statements are mainly intended to 
exhibit the work of each Court as & whole, 
and the work of individual Officers shduld 
not be distinguished in the body of the re- 
turna. And in the columits headed 'c Tns- 
tituted or received by transfer," as well as’ 
in those headed “ Disposed of by final order 
or transfer," the term transfer was intended 
to relate to those cases only which heve 
passed from one Court to another by an or- 
der of the presiding Officer, and not to those 


`| which have been left by the presiding Officer 


Present : 


" e 
The Hon'ble F B Kemp, Oficating Chief 
Justice, and the Hon'ble L. S. Jackson and 


A GQ. Macpherson, Judges. 

Ix continuation of Circular Order No. 25, 
dated the 12th August last, the Court find 
it necessary to iue the following farther 


to his successor in the same Court when 
successive Officers have presided in the game 
quarter. Cases of the latter deefription 
may be distinguished by a note in the oo- 
lumn of remarks, where the number disposed 
of by each Officer out of “the total in*each 
of the columns indicated ought also to be 
exhibited. 


9 e 
. 
4^ 
T o 
f * e e e 
e e . 
e . 
& 
PE: 
s e 
e à t5 
'' ` 
e í . 


~] 
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* CRIMINAL CIRCULAR ORDERS OF THE-HIGH COURT. | 


; e 
q— E ———————————— M — ÀÓ— 
Directs Officefs to forward to the Oalls attention of Magistrates to Bec- 
e 


Government of India in the Brilita- 






















tion 237 Aot VIII of 1869 prohibit- 
ry Department a copy of all con- ing Police Officers in charge of. 
wistione of persons serving Govern. stations from proooeeding in casos 
mont in that Department. where no sufficient gropnds appear 


CRIMINAL CIROULAR No. 6. 


for inquiry &c. ° 


CRIMINAL CIRCULAR No. 7. 
From tho Ofoisting Registrar ef the High 


` ; From the Offloiats: epee ance Gr Tene tig 
Court of Judicature at Port William in id f * 


Court of Judicature at Fort William ín 
Bengal, to di] Magistrates, dated Caloxits, 
the 20th July 1874. 


Bengal, te all Criminal Courts, dated Cal- 
outte, the Vth July 1871, 


(Oriminal Side.) (Criminal Side ) | 


Present : Procli : 


o 
The Hon'ble J. P. Norman, Officiating Ohtef 
Jwsitos, and the Hon'ble L. S. Jackson, 
A. (i. Maopherson and E. Jackson, Judges. 


The Hon'ble J. P. Norman, Offotating Chisf e 
Justios, and the Hon'ble L 8. Jackson, A. 
G. Macpherson, and E. Jackson, Judges. . 


Tum Court finds it necessary to call the 
attention of Magistrates to the provisions of 
Section 137, Aot VIII of 1869, hich forbid 
a Police Offloer in charge of a station from 
proceeding with the investigation of any case 
in which he may consider that there is no 
cient ground for entering &n an inqujry,- 
or that the immediate afprehension of the ac- 
cused is pot recess, Jor the ends of justice ° 


ga of India i in that Department 899 con; 2 [fhe should bef this opinion, he is o 


. voted ; in a Criminal Court. not to prdceed ," with the case, but must 
9. ? e pe e 


, $t. : 4 e N : E 


IN acoordance with the wishes of His Ex- 
@ellency the Governor-General of India in 
Council, the High Court directs that Judicial 
Dore District Judges and Magis- 
trates will forward to the Military Depart- 
ment of the Government of India, a copy of 


] fhe conviction and sentence in all oses i 


LÀ 
$ whioh reoi servwng under the Govers- 
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report the substance of the complaint or in- 
formation for the orders «f the Magistrate 


Bequests Sessions Judges and Ma- 
gistrates of Distrists to thform , 
themselves thoroughly from time to 
time of the mode in which business, 


no iuriadi e 
paving) ERN is transacted ky their subordinates. 


) 8. Where & Police Officer in charge of a 
station is thus precluded from entering upon 


CRIMINAL OIROULAE Xo. 8. " 


From thse Offotating Registrar of the High 
Cowri of Judtoature at Fort Wiliam in 
Bengal, to all Sessions Judges and District 
Magistrate, dated Caloutta, the 26 July 
1871. 


an enquiry, no other Police Offlcer is oom- 
petent to make such inquiry unlees he is au- 
e E todo 80 by an order of 
the Magistrate. 


(Criminal Side.) 
Present : 


The Hon'ble F. P. Norman, Officiating Ohef 
Jusives, and the Hon’ble L. B. Jackson, A. 
G. Macpherson, and E. Jackson, Judges. 


WirH reference to the altered farm of the 


4. The Court desires that the Police may 
be restrained from entering on inguiries in 
cases where their voluntary action is prohi- 


bited by law; and also cautions Magistrates 
against tho indiscrimi one of Police agen- EE the sae esa and ad 
cy, which is too frequent in some districte | Judgew a larger share of responsibility now 
! rests upon the local &utborities than former- 
for the purpose of ascertaining matters upon | ly. e Oourt thinks it necessary to bring 
Which the Magistrate is bound to form his De des ee tcintates of Distrinte 
own opinion upon evidehce given;in his pre-, who ere accordingly requested inform 
T" i . | themselves thoroughly from time to time of 
sence This caution is especially needful in the mode in which business is traneacted by 
respect of oases triable under the 15th Chap-| their subordinates Such inquiry is far 


| more effective than the mere inspection of 
ter of the Code. ` statements. 


e 
Rootes 3 and 15 of Pleaders’ and 
ABIlooktears' Rules of Znd May 1866, 
as amended. 


' Notification, dated 7th September 1871. 


(Civil Side.) 
4 e 
Preseni: 


The Hon’ble J. P. Norman, Offteiating 
Ohief Justice, the Hon’ble H. V. Bayley, 
F. B. Kemp, Louis 8. Jpokson, J. B. 
Phear, A. G. Macpherson, E. Jaokson, 
F. A. Glover, D. N. Mitter, W. Ainslie, 
and G. C. Paul, Judges. 


THe Rules of the 2nd May 1866,* drawn 
up by the High Court, 
under Section 4, Act 
XX of 1866, for the 
qualification, admis- 

gion, and enrolment of 
seer 1885). Be Des Pleaders and Mookh- 
° tears, and published 
in the Calcutta Gazette of the dates specified 
on the margin, are hereby amended to tle 
extent indicated below : 


Origin ot in Calowtia 
Gasatte of 4th July 1806. 

Republished in Calcutta 
Gasetia of 10th and 24th 
November 1869. 

And (with modi- 
floation, catia Gaserte 


* 5 W, R. (Roles of Practice), p. 9. 


' RULES OF THE HIGH COURT. 


m (—————————— — 


Rules 3 and 15 of the Rules are hereby 
cancelled, and the following Rules substi- 
tated therefor (to be reud and regartied as 
Rules 8 and 15): 


8. Those of the lower grade shall be 
competent to appear, plead,’ and act ia the= 
Courts of Moonsiffs and in Small (Cause 
Courts, and in the Courts'of Officers in the 
District of Cachar and the Divisions of Assam, 
Chota Nagpore, and Cooch Behar, exercising 
the powers of Moonsiffy under the Bengal 


-Civil Courts Act, 1871. 2 


15. «Any person who shall pass the ex- 
amination as a pleader of,the higher, grade, 
or who shall hawe obtaifled the degree of 
Bachelor in Law of one of the Universities of 
Calcutta, Madras or Bombay, or of Licentiate 
in Law of one of the said Universities, and 
who shall desire to hgeadmitted, shall pay into 
the Government Treasury of the District in 
which he sball intend to practise fs. 20 and 
shall, on presentation of the certifloate of the ` 
examiners, or of his diploma and the Collec- 
tor’s receipt for the said sum of Rs. 20, be ° 
entitled to apply to the High Court fore ad- 
mission and enrolment. 


' e IN THE JUDICIAL COMMITTEE OF THE 


, » . 


— COUNCIL. q~ 








The 17th June 1871. 





Tasu are appeals from two judgments of 


.| the High Court of Judicatare of Caloutta, in 


Pramit : 


Sir James W. Oolvile, Sir Joseph Napier, 
Lord Justice James, Lord Justice Melli 
and Sir Lawrence Peel. 


© 
Limitation — Tenants in commen — 
e Beparate collections. 


On Appeal from the High Court at Caloutia.* 
Eanes Khujooroonissa 
versus 
Syud Ahmed Hexal ; 
and 
Syud Ahmed Resah iK 
versus 


Ranee Khujoorconissa. 


having agreed to collect the rents 
the 


pointed by 
collected and received sums in the mofussi! from the local 


common, but that they were all part and 

common arn whieh the whole the 

were to be ved by Saan cr UT MS party Beane 
with the tacit assent of the 


absolutely n the scoounts from any 
date to see what the state of wes between them 
at that 





| as against 
a olai of this Mature ?" 


two suits which were instituted in the Zillah 
Court of Purneah. They may be described 
asa suit and a oross-suit respectively, by 
the owner of a joint estate against the other 
owner or owners of the eskate. The High 
Court dismissed both suits as having been 
misconoeived, their reasons being shortly 
stated in the judgment before us. One suit 
was instituted covering a period of twelve 
years, and treating anything anterior to that 
as barred by the Statute of Limitation. The 
other was a suit that sought, by way of cross 
amount, to tako the acwuwuib frum parlo 
long anterior to the commencement of the 
twelve,yeara. The Court in its judgment 
says—'' The first Court was of opinion that 
“ the Statute of Limitations did apply to a 
«€ portion of the claim of Ahmed Rezah, and 
“ that the Court could not enter into trans- 
“ aotion or revive accounts relating to a period 
“‘ of more than twelve years before the institu- 
' tion of the present suit, and that as the 
* suit was instituted in April 1857, the aò- 
‘“ counts td be settlêd by the Coutt would 
“ be those subsequent to 1845, and those 
“only. After examining the accounts, the 
“ Judge dismissed the claim of Mahomed 
* Resah and passed a decree in favor of 
** Enaet Hossein, whose whole claim was subse- 
‘quent to 1846, for rupees 34,630-2-10]j. pie, 
‘ with interest of twelve per cent., and gosts 
“in proportion. From these decisions two 
' appeals have been preferred to-this Court, 
“ and the first point to which our attention 
' was called was the applicability or other- 
‘“ wise of the Statute of Limitations to any 
“ portion of the claim of Rajah Ahmed Reszsh. 
'* There on be no doubt that mutual accounta, 
‘if they contain some item, or even any one 
‘* claim within twelve years, would not be 
*' barred by the Statute of Limitations, though 
‘the rest of the claim were beyond that 
“term. But this rule is srictl confined 
' to accounts between two parties «which 
‘‘ show a reciprocity of dealings, or, iù other 
" words, to tranefctions in which there is a 
** mutual credit foubded og a subsisting debt 
‘on the other side, Vr an express or an im- 
“ pliéd ent & set-off of mutual 
‘t debts. "Is, thén, thé present claim of Syud 
" Ahmed Resah,’ raitist Enaet Hosein, 
The parties are 
v e À : 
à e’ * 


AJ 


2 e val 
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Council. 


Rt nsn 
‘‘@-annas proprietors of fhe same estate.| '' spective clients to one-half of the net actual 


‘‘ They have held tlfeir shares separate. They 
‘‘ have by tacit, if not by «press, agreement 
* collected their yearly ds of the rents 
“ by their separate endeavdurs ; and, in short, 
“ by their acts have taken up a position al- 
‘‘ together unconnected with and antago- 
“ nistic to each? other. This mode of ac- 
* tion, no doubt gives the party who has 
ft rooetved less than half the yearly net rents 
‘(of the estate, an action against the party 
' who has collected more than his rightful 
“ share of those rents ; but his right to these 
“ surplus rents, grises in oonsequonoe of & 
^ wrongful act of the other party, aud at the 
“ end of each year a wrongful act of this 
“ nature is a canse of action from the oom- 
‘“mencement of the year following that in 
which the surplus collection was made, It 
'* follows that these, yearly claims are in the 
‘nature of separate and distinct demands, 
“ against which the ^tatute of Limitations 
'* runs, and that they can by no process of 
‘‘ reasoning be brought within those specjal 
“ and particular acconnts as agajns® which 
* ]imijation will not run. Turning, then, to 


** the remarks which have been addressed to us. 


“ by the learned Counsel op the part of both 
“the plaintiffs, and to the accounts filed, and 
t the case made by each of them against the 
** other, they appear to us that they are found- 
“edon a mistaken view of the case as be- 
“ tween the parties béfere us. The conten- 
í tion before us has been that each p 
*gs against the other is entitled to ona-h 

** of the actual collections made ; bat in our 
* view this is not the case. Considering the 
“ independent and antagonistic position which 
“ each party has taken up against the other, 
“and the tacit, if not express, agreement 
‘* éntered into between them as to the mode 
** of collection, it seems clear that neither 
* party has a claim against the other on ao- 
* count of superior diligence exercised by 
‘ him in the polleotion of the yery rents, but 
“ that the only ground ọn which & right of 
“ gotion accrues to either party.is the re- 
“ glization by the other side of a sum larger 
“ in extent that one-half of the yearly rents, 
« that is, of a sum beyond that to which he 
«! ia of right entitled. "That spoh has been 








' beyond *their legal w 
** of the net rental of th 
<‘ Attempted to be*sho us; but the learn- 
« ed Oonnsel have onlyfentered into elaborate 
“ ogloulations, founded upon very ijffirm data, 
* of collections actually emade, and, have 
“ thereupon asserted the wght of thar re- 
e 
. "MN 
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' collections. Such a view of the gase, as 


* we have above observed, is altogether in- " e 


u gdmipeible. "^ 

Prooeeding upon that footing they "finde 
that neither has reeeived mgre than his half, 
dui they proceed to dismiss both suits. Now 
in this view of tha pase, as atated by the 
Court, their Lordships are unable to concur. 
Their Lordships are not satisfied either upon 
the case as stated by the pleadings, or uppn 
the facts as proyed in evidenee, that the posi- 
tion of the parties was that. of parties un- 
connected with, and antagonistic 23 each 
other—each oolleoting only *that which he 
could by his diligence sollact of the réhts of 
the eetate. 


- The materia! ciroumstances are these -—The 
parties having had quarrels with one gnother 
had first of al? a collector appointed. by su- 
perior authority.. They then, having got iid 
of the offloial collector or manager, appointed 
an agent of thoir own; they then again were 
obliged to be placed under the oontrol of the 
Court, who appointed an offcial manager. 
The duty of the agent and the mnnager was 
to receive all the rents and to divide them 
betwee& the parties, Both parties, however, 
appenr to have collected and received eums 
in the mofussil from the local agent of the 
collector, and sometimes from the tenanta, 
The whole of the oircumstances, however, 
show to their Lordships that thelr receipts 
were not receipts whioh can be alleged to be 
receipts by a tenant in common aptagonisti 
to his other tenant in common, but that thet 
were all part and parcel of a common arrange- 
ment by which the whole of the rents were 
to be received by the agent, or by the party 
acting under the authority or with the tacit 
assent of the agent, so that the whole was to 
be treated as a sum received by the agent, or 
in his behalf, the separate collections of each 
party having to be dealt with as if received 
from the agent or collector. That being so, 
it seems also to their Lordships that 1t would 
he impossible to apply the Statute of Limi- 
tations to the claim, hecause if the account 
was a continuing account--one party havin 
received more one year, and having receiv 
less the previous year—it appears to their 

rdships impossible to say, ‘ We will cut the, 

accotint short at the twee. years, and not 
« allfw your receipts during the twelfth year, 
«snis Litem, to go to pay Phat which was due 
« £o you in the thirteenth year, asite litem." 
It woghi be abselufely necessary in taking. 
the acqounts from any date tp see what the 
state of things was. between them at hat ° 
date. e 
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_ — Tha$ being so, their Lordships have to oon- | reesi B . . 

/" sider what really ‘was? the docree which the receipt by Ahmed's brothés dose appear sufit- 

" Hgh Court ought to have made upon the ciently before to enable them now to 

^ esppéa? in Enaet Hossein's sult, whioh is the | arrive at a oonolision without referring it 4 


qne mow substantially befpre us, because it i$ | back to take any further evidence, or to, enter 
again into the account. 






























stated by the dther t that if that 
appeal is decided in his favour, so that no- 
thing is deoreed against him, he is not mind- 
vd spe any olaim on his pert fur- 


Now, Mr. Simson has treated Meeran—aend 
it has been suggested before us that he hae 
rightly treated him-—4s being a mere name 
and à mere sham; as a person who really 
was receiving for Ahmed, and that his rectipts ~ 
were to be treated as Ahmed's reoeipts. * But 
it appears that Moeran had really obtained 
a depres entitling him to a certain portion of 
this estate, as an ancestral estate. He was . 
a half-brother of Ahmed, and was therefore 
primd facie entitled to share in tab estate. 
He had,obtained that decree, and after ob- A 
taining that decree he did receive the amount 
of collections which have been brougft into 


- Tt resolved itself therefore into this, whe- 
ther the decree awarding rupees 34,000 and in- 
terest ip Enact ossein was well founded, and 
whgtper the eppeal ought to have been allowed. 
The accounts were, jn the first instance, refer-- 
red to Mr. De Courcy. Mr. De Courey took 
“those accounts. Theresult was complained of 
by both parties, Their Lordships have before 
them the objections which werg taken by the 

ive parties to the accounts of Mr. De 
€ourey, which objections were really the 
matters for decision before the Oourt of first 
instance. Of course it would be impossible 
to ask any Court to go and retake an account, 
whioh, by reason of it» complicated character 


had been referred fo an to take be- 
foto es me rai taal E this account. There is nothing to satisfy 
right for Court not to go through all the | their Lordships, and nothi apparently “to 


items of the account, but to require and ob- 
tain from either party the ‘objections which 
he took to the account as so taken. Both 
ies thereupon do present their objections 
to the ao®unt. Mr. Simson, the Judge of 
the Court below, prooeeds to deal with these 
ebjeotions; and it is in respect to the mode 
in which he has dealt with these objections 
that it appears to their Lordships that 
are able to come toa conclusion which 
dispose of the appeale to-day. The balance 
found due is rupees 34,000. There is one 
item alone of rupees 50,000 to which an 
objection was taken,” which would more than 
ver that balance, if the objection were well 
founded and ought to have been allowed by 
Mr. Simson. ‘That objection arises with 
*rospeot to rupees 56,000, which, by the ad- 
mission of both parties, was not received by 
Ahmed Rezab, the defendant; but was ao- 
tually received by his half-brother. But that 


justify the assumption of Mr. Simson, that 
he could treat the whole of that as a mere 
sham and.oollusion between Ahmed and his 
half-brother, for the purpose of preventing 
Ahmpd being responsible for these receipts. , * 


But it does not reet merely upon that. It 
is important to see in what way the plalnt d 
itself in the original suit treats Moeruf's 
position. The plaint in the original suit does 
not treat Meeran as being a mere sham, as 
being a person who was not entijled to receive — . 
the rents, but says that Meeran was a shares- 
holder, and was made a defendant in the first 
instance as one of the parties to acoonnt. 
The plaint this: The share of Mesran 
receipt by the ‘brother of the rupees | <a mye dues oe 
58,000 was treated by Mr. Simson aa a receipt in tho zemindary ; was in the possession of 
by Ahmed; bd erg Contended beforf| Syud Ahmed Resah, and Syug Ahmed Resali 
us that that was tly so treated, af, least wingl ithatanding i exten | 
i that we have not get the materials for sa 59d aod xh n NDS put is e, 
that if was not rightly so treated, and s appropriation by , granted Meeran 
we ought, therefore, if ye differ or | certain mehals unddp putnte pottah, in «he 
doubted the ks of, the conclusion beris name of Mooseh his sort, in proportion 
* at by Mr. Simson, to send it back again or : 
* dufther investigation., But it appears to their to hig shafe in jig malikanah profits, and got 
+ Lordships that the case with regard tothe a deed relinquishing elaim ow the xemindary ° 
e € e e 
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executed by Meeran. Henge the responsibi- 
lity for this*money collec y Moeran whieh 


appertained to the zemin devolves upon 
Ahmed Reseh personally. Whatever Mee- 
ran received under the denomination of his 
own malikanah frqm the Mostajirs and Mal- 
goozars of the pergunnah, Ahmed Resah, 
after he had the deed of relinquishment exe- 
cuted, not having given to Moostajir and Mal- 

credit for such money collected and 
appointed by Meeran, has realized it over 
again, proofs asto whióh are forthooming. 
Meeran and Ahmed Resah are both step- 
brothers, and the estate of Meeran is includ- 
ed in the said 8 annes in the possession of 
Ahmed Resah. Thus, whoever of the part- 
mers of that 8 annas appropriates, responsibi- 
lity thereof devolves upon Ahmed Resah, the 
oooupapt of the entire 8 annas of the zemin- 
dary. Still, it ts considered expedient to 
make Moeran pro formd defendant. That is 
the oase which is made there: that isto say, 
Nuwharge is made as to the receipt, the only 
ground for it being that here was an aotaal 
reoeipt by Ahmed. “ We charge you with 
“ the receipt of money for our use because 
* Moeran reoeived it" The ground upon 
which they put it is—'' Meeran is your 
* brother. You are‘the joint owners of the 
“one-half which is divided between you. 
** There has been some deed by which, subse- 
z quent to the receipt, Meeran has relin- 
“ quished his share in favor of Ahmed for a 
* valuable cofiaideration. Therefore, we will 
*! treat the receipts in respect of -the whole 
«of that half which was divided between 
* Moeran and Ahmed eas being receipts for 
‘¢ which they are jointly and severally liable.” 
That seems to their Lordships to be the founda- 
tion of the clafin in espect of the seoeipta 
ef Meeran? In point of law it is to their 
Logiships quite clear no such claim oan 
Be sustained ; shat it isfoot béecanse.a man 


who was tenant in commen has receivod 


something, and bes then odd "it to another 
. ?» - id 
*. a i " Ed 


tenant in common, that a third tenfnt in , 

common can-make the purchaser answerable 
personally for that which was receivé& by e 
the person who has relinquished in his feror. 
That is the oase made; and there is no ease 
whatever made, and no evidence . before their 
Lordships to show, as has been suggested, 
that Meeran was merely a name and a sham, 

receiving everything he oda on behalf 

of Ahmed. & 

It appears to their TERA alear that 
Ahmed ought not to be made, and could not 
legally be made, personally responsible for* 
the rupees 56,000 ina suit which, in their 
Lordships’ vieW, was sustainable only ss a 
suit for adjusting the account between the 
parties in respect of their respective receipts 
from the common agent, or which they had 
intercepted on the way tothe agent. That 
being so, it entirely turns the balance against 
the plaifüiff. The plaintiff did not, therefore, 
in the Oourt below, make out the proper 
proof to his right to any balance at all as 
due to him, and the suit in the Court below 
ought to have been dismissed,—thgir Lord- 
ships agreeing in the result with the High 
Court, although compelled to dissent front 
their grounds of decision. 

The one suit is thus disposed of, ‘and the 
plaintiff in the other suit is satisfied with 
things remaining as they aro, and does not 
peck to have any further accounts or to pro- 
ceed with his appeal. Under the ciroum -* 
stances of the case, and both appeals having 
come on together, their Lordships do not 
think it right to give any costs of either ap- 
peal. k 


\ Theis Lordships therefore agree humbly toe 


report*td Her Majosty, as their opinion, that 
both the decrees of the High Court ghduld be 
—— Bou 
missed, each party dcn: his own re 
therein. 
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The 22nd June 1871. 
' 
i Present : 


e. A 
Sir demo W. Colvile, Sir Joseph 
* LordJustice James, Lord Justice 
afid Sir Lawrence Pee? 


Practice—Decree for possession— 
Boundary. 


On Appeal from the High Cowrt at Caloutia.* 


Baboo Puhlwan Singh and others, 
verna 
: Maharajah’ Moheehur Bukeh Singh ; 
° and 
Maharajah Moheehur Buksh Singh, 
versus y 
Mogburn Singh and others. . 


Where a decreo directed that plaintiff should obtain 


posee n o land according to the boundaries given in 
e. pau and also specified the quantities o 


Tams was a suit in the nature of an action 
of ejectment, brought to recover a oonsider- 
eble quantity of land which was alleged to 
belong to the plaintiff, on account of its 
having been gained By accretion to fonr mou- 
exahs which had been previously his property. 
Besides certain defenees in point of law 
which have all been abandoned before us, 
there were two substantial defenoes in point 
of fact on the merits whioh were raised by 
the defendant. First, he said in substance 
that the land was not gained gradually by 
accretion, as alleged by the pleintiff, but was 
What is called a chuokee, and after stating thg 





* The appeal in the first case (that by Puhlwan Bingh 
H nh ne pagoa of Bteer and Kemp, J. J.ein 

A No. 194 of 1868, decided on 2th April 

1864; see Number of the Weekly Reporter, Civil 


N epier, 










) | €‘ the plaintif was 


them to be, he summed up 


facts, as ho £ 
conseqüenoe of the route 


by saying—“ 


** thus described ly the river, the chugkee in 
‘suit stood firm§ retaining all the traces of 
“numbers and undaries, and continued 


“ without opposition on part of any gue in 
‘the oocupanoy of your petitioners.” Then 
he raised a second defence oh the merita, by 
which be said—<“ The land,in the south and 
"north of the disputed land is in the pos- 
“sesion of your petitioner, hence, were it 
“even admitted according to the plaintiffs 
‘falso plea that the diluvion was by Dhooee, 
“still considering the land jn suit to bea 
“part and parcel of the land Noe. 447and 
“912 in the occupancy of your petitioners, 
“none but your petitioners, under the pro- 
' visions of the law quoted by the 
“ plaintiff, could be entitled to its posees- 
* sion." Issues were formed on those plead- 
ings. Both parties were allowed tó present 
their issues, and then the Judge, out of the 
issues presented, formed those whioÉ were to 
be tried. The material issue was this— 
“ Whether the disputed lands have been 
“ gradually washed away and have ted 
“fon the estate of the plaintiff by oblitera- 
“ tion of its former marks, or whether by the 
‘sudden change of the Ganges they have 
‘“‘acoreted with a continuance of the former 
This issue a little confuses the 
matter by bringing in the marks es if they 
were necessarily oconolfifive of the question— 
* Whether the disputed lands have been 
** gradually washed away, and have accreted 
“on the estate of the plaintiff; as if it 
followed that because the marks were oblitera- 
ted, therefore the land had gradually accreted. 
The other alternative is put in the same way— 
‘ Whether, by the sudden change of the 
‘ Ganges, they have accreted with a oontinfi- 
"ance of the former marks," Then there 
are farther issues—'' Even if gradually wash- 
* ed away, whether, on the ground of the 
‘same being intermixed up with other lands 
' jn the possession of the defendants on the 
‘south ang north of the disputed lands, the 
“defendants are entitled to the same or 
“ not P? —'* Whether the plaintiff, after being 
** in possession of the disputed lands, has been 
“ ousted by the defendants or not, and whe- 
‘‘ther any land adjacent tg the disputed, 
“land amongst the accreted glands, is ‘still 
“in ion of the plaintiff, or whether 
erin possession of the 
A great mass of evi- 


e Jufige in the 
below, the Sudder himself, i 
the groufg on sev Occasions, and most 


carefql epquiries were made on the spot as to 
[| . 


“ contested lands 
dence wes given. 
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whether the land had ‘gradually aooreted or 
whether it had been a ocftuckee suddenly 
formed. It was then ordergd that an Ameen 
should*draw a plan, and ey the land and 
present a report to the Co That saocord- 
ingly was done. He framed the pe in the 
snit which is before their Lordships, which 


shows by distingtive colours— yellow, pink, 


and green—the land sought to be recovered 


. in the action, the 'ehuckee which is admitted 


still to belong to the defendants, and land 
which is in the possession of the plaintiffs 
but is claimed by the defendants. 


- Now, the queations which really arise are 


L| 


two,—frst, whether the land has gradually 
accreted, and how that issue ought properly 
to be determined; and secondly, whether the 
defendants, by reason of their chuokeo, are 
entitled to any portion of the land, even as- 
suming that it has been acoreted ? 


As ts the first question it is necessary 
to oonsidér, have the Courts below been wrong 
in point of law, or have they commi any 
error in fact? Now, no doubtetheir Lord- 
ships af one period«of the argument had ocon- 
siderable doubt whether there might not have 
been a mistake in point of law, because, look- 
ing at the nature of the report of the Ameen 
and of the judgment of the first Judge, and 
even at the form of the issues, there ~ appear- 
ed reason to doubt whether it had not beat 
supposed that if the surface of the land had 
all been changed, and the marks had all been 
obliterated, so that 77 houses or trees or 
mounds or vestiges of boundary could be 
found, and that all the surface of the land 
was freah land which had been brought down 
by the river,—that was conclusive of the 
qyegtion. Now, if the Court below had 
meant to say that was conclusive in point of 
law, so that the land was to be considered as 
land gradually accreted, even although the 
channel of the river had changed and had 
gone from one bed and coarse to another; if 
the Court below had meant to say that, if 
the marks of the old channel were bbliterated, 
and if the marks of the land between the old 
channel and the new channel had also been 
obliterated, by reason of the water having 
flowed over the surface and washed off the 
old land, and ebrought new sand and mud 
down .upon itp notwithstanding these was 
land left between the two channels which 
had not, in'fact, fallen inft4 thf river and been 


entirely sunk into the ohgnnel itself.—if they 


meant to say that "was cgnolusive, their Lord- 

ships would have thought they would clearly 

have been wrong in point of law. e But upon 

the whole of the case it dof« not, ine fact, 
.9 [| 
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appear that the defendants ever substantially 
raised that question before the Cour& below 


at all. In their arguments they 


have-assented to the framing of the issues in 


the way in which they were framed, awbthey, | 


appear to have ted to resting thbir, caso 
on the question whether the land which is 
sought to be recovered did or did not dh its 
surface appear to be entirely new and fresh- 
formed, with no marks of the old cultivation 
and habitation upon it, or whether it had, as 
they seem to have alleged it had, houses ahd 
trees, and boundaries and marks of the old 
cultivation upon it. Certainly, when parties 
before their Lordships allege that a nistake 
has been made in point of law, if theye gave 
not raised that question in the Ovurt below, 
although it is certainly open to them to 

it here, yet their Lordships ought to be very 
certain indeed that the Ju really has made 
the mistake imputed to him, end that the 
decision in fact is attributable to such mistake. 
It may well be that the Judges mado no 
such mistake at all, that they perfectly un- 
derstood what gradual accretion is, and what 
the true rule of law on that subject is, and 
that they meant merely to say that, as a mat- 
ter of fact, which no doubt wasa material 
fact toe in| there were none of the 
marks of the old cultivation upon it which 
tho defendants had alleged. any marks 
of the old channels, or of the old houses, and 
of the trees, and of the old mounds, could 
have been found, that would have been con- 
clusive against the plaintiff, and fRerefore it 
was a matter v material to be inyuired 
into, It did not necessarily follow, neverth& 
lees, that because no marks were found, there- 
fore the plaintiff had proved his case, but it 
does not appear that that objection was ever 
taken. The parties were content to rest upon 
the issues as framed, and it may be that they 
all thought, and possibly thought rightly, 
that under the circumstances, the oondition 
of the land would be the best evidence which» 
could be given as to whether the land really 
had gradually accreted, or whether there 
had been a sudden change in the course of 
the river. Therefore their Lordships think 
that it is impossible to say that either of the 
Courts below came to any wrong conclusion 
in point of law on the question*of accretion. 


* Didghey then make any mistake in point? 
of fagt? And certainly, léoking at the great 


| Vol. XVI* 


appear to À : 


it of the changes, qnd perticularly at 3 


e maps, and some portion of the. evidence, 
there 
the weole of it hil really accrued eae 
accretion as alleged. But their Lordships. 
are of opinion that the case clearly come 


ight be some reason to doubt whether -" 
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` withi# the rule which they have so often laid 


down, where the disphte turns upon matters 
of fact and where the Courts below have 

pn the conclusion which they hare 
come to respecting that, fact. This was a 
casg Where a careful examination on the spot 
was most material towards coming toa proper 
conclusion on the fact. That examination 
washeld, and apparently very carefully held, 
and it was after that examination that the 
first Court came to a conclusion. in favour of 
the plaintiff on that part of the case. The 
High c came to the same oonclusion, and 
their Eordshipe are of opinion that there is 
certéinly no such errror shown in that conelu- 
sion as wofild enable them, or make it right 


eand proper, to reverse or alter that decision. 


It may be added that the map of 1851 ap- 
pears to their Lordships to show that as re- 
spects one change that tdbk place in the 
course of the river, the effect of ıt was that 
the plaintiff got a large acquisition to his 
mouzaha, and that whathe so got, which 
contains & large pert of that coloured green, 
and probably a small of that coloured 
ellow, was gained gradual accretion. 
fore, on the whole, their Lordships think 

that they ought to come to the odhelusion 
that the first material issue was properly 
proved and decided in favour of the plaintiff. 


Lopes's case* was very strongly urged 
u thgr Lordships; but their Lordships 
do not think that this cease is at all governed 
by the decision in Lopes’s case. That was a 
case where the river first went forward, and 
then, after a certain number of years, came 
back again, and brought to the surface the 
ground which hed been sunk. It was held 
that that went back to the old owner. Here 
the sole question is,—has the land, by gradual 
accretion, been accreted to the estate of the 
plaintiff, the defendants not having at all 


© raised the issue that it was their old asceytain- 


able land, swallowed up and then restored? 


. As their Lordships are not convinced that 


the Courts below have erred in point of law, 
and as they have taken careful means to 

right, and there is nothing to satisfy their 
Lonishipe that they went wrong in point of 
fact, their Lordships are of opinion that their 


e judgment on that ‘part of the case ought to 
° ba mind è z T 


Buf there is a second Met p portion 
of the case, namely, whe the whole of 
the lands have. really gocreted qn to the 


. phüntiffg land; and certainly the m® itself, 


pt 
“44 W, B, P.*O, p. 11 


to the eyes of everybody «rho looks at #, ap- 
extraordi 


pears to show it 18 a 
oónolusion that lands have*whoMy ac- 
creted to the pldintiffs. Here we have on 


the south the chuokee, admitted to belong 
still to the defendants; the land on the other 
side of the river belongs to the defendants: 
and yetitis supposed that many hundred 
acres of land in faot directly situated between 
the defendants! land and the river, and theif 
land on the other side of the river, somehow 
or other have accreted to somebody else's 
estate, and not to theirs! 


e? 

The Judge in the Court below, dealing 
with this queetion, deals with it very shortly, 
and says they cannot claim any portion of 
disputed land as having aooreted or belong- 
ing to their land, because the river Ganges 
flows between them. That isin itself un- 
questionably an inaccurate statement. The 
river Ganges does not flow, atleast» did not 
flow at the commencement of the suit, or for 
some time previously, between them. What 
bad happened was this. The river Ganges 
had originally flowed, as i& admitted *on all 
hands, at the bottofh of the undisputed chuo- 
kee. Then, by what is admitted to have 
been a sudden change, a portion of the 
Ganges began to run above the chuckee, and 
between what is now the chuckee and the 
disputed land which js&eoloured yellow. Now 
it seems quite oleer from the description of 
the premisee that the whole of that portion 
of the stream which so flowed between the 
ehuokee and the land coloured yellow, and in 
fact much of the land coloured yellow itself, 
was then the property of the defendants. 
Therefore, the whole that was there before 
the came was the property ofthe 
defendants. Well, then the Ganges oomes 
there. Itis not necessary, perhaps, to say 
what exactly the effect of that might have 
been on the soil covered with water. Their 
Lordships must not be suppose to say that 
that was taken away from the defendants. 
But, at any rate, the moment that the Ganges 
left that stream which it had so formed—and 
it certainly does not appear to haye remained 
there above a year or two, es far as their 
Lordships can discover—the moment that 
course became a nulleh, dry iff the BORBOIT, 
it appBars to their Lordships “quite (and 
indeed Lopes’s qase, would be for that a direct 
authority) that tbat land which had been 
oovered with ; When it ceased tp be 
covered with water,\became the property tf 
the defendants, The consequence is, that 
the gefendants,were themselves the owners 
of. the land td which the greater part of the 
~ n ° . 
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he was entitled to up to the- Ganges, but he , 


new Hind accreted. * It ap ars to their Lord- 


ships quite alear that that portion of the 
w whith is ef adoerto Ghe chuckee mult 
taken aa aocreted to the'bhuekoe. 


Asto the other portion, their Lordships 
think that the plamtiff. have ehown that tho 
land coloured gfeen was in their possession, 
and that that portion which is er adverso the 

nd ofloured green, has accreted to that land. 

High Oourt on this part of the case took 

a view which certainly rather sur- 
prises that because the defendants had 
„Mainly no doubt, and principally denied that 
the Tand had accreted at all, and bad said that 
it had been caused by a sudden ohange in the 
river, and had not been caused by gradual 
accretion ; that because they said that and 
failed, they were not entitled to rely on their 
second defence, which is moet olearly stated 
in their pleadings, is most clearly stated in 
the issue, and is also stated in the judgment 
of tha BON Jadgo in the Court: balow. Tt is 
„to their Lordships iie d clear that the 
mere fact of their having relied en their first 
defence could not poseibly prevent them also 
relying on their oond dgfenoe if the first 
defence failed. The final result is that there 
must be a division of the disputed lend, each 
estate taking that which is ex adverse its own 
frontage. carefully prepared map of the 
Ameen shows with syfficient acouresy how 
this division is to be ma. Their Lordships 
think that taking the point where the extreme 
left of the yellow at the bottom of the nullah 


¢ intersects with the land coloured white in the 


map directly below the green, a line must be 
drawn from that point, as nearly as may be 
e perpendicular to the course of the Ganges, 
until it meets the river, and that the land 
which lies to the right of that, that is to say, 
to the south-east of it, will belong to the 
defendants, and thet the land which hes to 


stated also the number Bf beogahs that there 
were in his plain&, according to his measure- 
ment, as 2,067. When the Ameen @f thee 
Court came to measyre it, he found that there 
were more beegahs than the infi 
estimated, and therefore the High Court came 
to the oonolusien that he had only recovered 
the 2,967 beegahs. They did not alter the 
judgmemt of the lower Court at all, bub 
simply affirmed the judgment with costs, 
The High Court then comes to tho conclusion 
that, having recovered only that quantity, ho 
had failed to recover the exces, ig 
therefore not his, and that the subsequent 
accretion is to that exoese. It is hot easy to 
sec, if he was not to recover the whole of thee 
land between the boundaries which he had 
stated in his plaint, what portion of the land 
stated within fhose bounderies he was not to 
recover ; and it is not very easy to sco why 
that portion has been taken from tho land 
next the river rather than from any other 
portion. But their Lordships are of opinion 
that that is reelly a misconception: of the 
true legal effect of the decree of the Court 
below. That deoree is this:—'' That a de- 
‘ores bf given to tho plaintiff, that the 
‘plaintiff obtain possession of 2,987 beegahs 
* 10 oottahs of disputed lend mentioned in 
“the plaint, and in the map of the Court 
‘Ameen, according to the boundaries given 
"jn the plaint.” Well, now, ithe gudgmem$ 
is thet he 1s to recover it aocording to the 
boundaries given in the plaint. It is true,, 
it goes on to specify the quantities, but it 
turns ouf that those quantities are not strictly 
accurate. Then the question is, which is he 
to recover, the quantities or according to the 
boundaries given in the plaint? Their Lord- 
shipa think that it must be interpreted as if 
it were a conreyanoe of land stating the 


boundaries, and then saying that it contains ' 
so many acrea; of course the real conveyance * 
would be of the land within the boundaries, 
and it would be a mere false desoription that, 
there was some slight mistake in the quantities: 
Their Lordships think that that principle 
ought to be applied to this case, because they 
find raat ety rules which prevail in the 
Courts in India, it is stated:—‘' Where the 
"boundaries of the property in suit are © 
‘‘requirdd by the Code to be specified, they 


the north-west of it wil be the only land 
« whioh the plaipüff is entitled to recover in 
this sait. 

With reference to the second suit, their 
Lordships think that the point on which the 
High Court decided that suit does not arise, 
because they say that the plaintiff has not 
recovered the whole of the lands which he 
might have recofered in the first suit. Now 
they arnived af that conelusion from thi con- 


, sideration: fhe plaintiff, in his plaint in the | “ ough? to be stated with as much precision g 
* first suit, specified the daries of the | ‘‘appossible, a map being, if necessary, an- 
lands which he sqnght ty recover, and he |“ nered to the plaint, or some map which has 
« mest clearly epegifled the f boundaries towards | ‘the c of atpublic dofument being re- ' 
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the Ganges as being the^river Gangos * ferred to; but if the boundaries be set forth, , 
and there can be ro doubt he ought to: ‘the land may be deoroed to the DEN ' 
. Tecover the whola of the land which "he said | * even though the quantity be somewhat more 
e = ^ 
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t thanhey stated in the plaint” Now, that 
is the very thing that happened here. The 
quantity was somewhat more than they 
in the plaint; but their Lordships 

thing that the true construction of the decree 
in the first suit Was, that Tt was a judgment 
for Yll the land contained within the bound- 
aries stated in the plaint. That being so, the 
ground on which the Supreme Coart relied 
in the second suit, namely, that there wasa 
splitting of tbe suit, did not’ arise at all, 
because he has recoyered in the first suit all 
‘the land which he could recover. In the 
result As arrived at by their Lordshipe, he 
hasenet in fact recovered anything like what 
he has claimed. At any rate that point does 
pot arise, because it was not correct to say 
that it was not necessary to bring a second 
‘suit. There was a continual accretion 
pong on during the two yearsewhich elapsed 
een the time when the first suit was com- 
menoed and when the second was brought 
It appears to their Lordships that the second 
‘suit is substantially brought for thet newly 
nocreted land, and the docision in the second 
suit ought simply to follow the decision of 
the first.  To' avoid any ible misoonoep- 
tion, their Lordships have had the line drawn 


‘on one of the copies of the Ameen’s map | 


"which is to be annexed to their report, and 
so much of the land olaimed in the second 
wuit as lies to the north-west of the line 
‘which has been already specified, their Lord- 
ships thinf the plintiif is entitled to reoover 
in the second suit. 
There will, of course, be some further 
question about the meene profits; and it ap- 
that the o&ses must go back to the 
Court below for the purpose, first of all, of 
fixing the boundaries as described in the line 
whioh has been specifled ; and next, of finding 


: out what are the reak meane profits according 


these-boundaries. There 1s no information 


pn their Lordships by which it is possible |. 


that they could specify what those mesne 
profits should be. i 


As to the costs, their Lordships are of 
opinion that, as reapects the costs in the first 
Oourt, they should be given according to what 
is the ordinary practice of the Oourts in India 
as to giving costs in ` cases where a pleiutiff 


* recovers & partion enly of the land which he 
t claims, and thoro is a successful defense as 


respects the other portion. Their e 
are further of d soy under all the 
tircometances, thére.should*be no 


j tig PUE 
,to either party, either of the appeals to the 


, a" 8 


Oourt or of the appeals that have 
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- Their Lordshifs will. therefore, r&com- 
mend to Her jesty that an order be 
dwn up in a000 ce with theed terms, 
Their: Lordship®’- recommendation to Her 
Mnjesty on these appeals will be thet she 
would allow both appeals, and declare that 
the plaintiff in the suits (the Maharajah) is 
entitled to so much of the, accreted land as 
lies on the north-west of the line drewn on, 
the map annexed to this roport, and that the 
defendants are entitled to so much of the 
accreted land as lies on the south-east of that 


line; and that she should remit the causes to — 


the High Court, with a direction to put'the 
parties in possession, and to settle the amount 
of wasilat payable and reoeivable by either, 
in conformity with the above d ion. 
And declare further, that the oosts of both 
the suits in the Zillah Oourt should be paid 
and received by the parties according to the 
practice of the High Oourt, in the propor- 
tion which the amoant recovered? by the 
plaintiff bears to the amount’ claimed by 
and tha? each, party should bear his own 
in the High Court; credit tp be given for an 

costs which have already paid; and that 
there should be no costs of either appeal. 


N 


The 28rd June 1871. 


Present : 


Sir James W. Oolvile, Bir Joseph Napier, 
Lord Justice’ James, Lord Justice Mellish 
and Sir Lawrence Peel, 


Finding of fact—Fabricated docu- 
ments. ve 


On Appeal from the High Court at Calouita.* 
Rause Surrot Soonduree Dabea 


versus E 
. Kooer Poreshnarain Roy. 


Judgments of the Lower —ho that two 
dona et up ovine ddaa maler Shun hee 
claimed to hold as jotedars were fabrications,—upheld. , 


Tuis suit was brought by the t 
Poreshmarairi Roy against Bhyrubnath Rendyal 
to impeach as s, falig and invalig jote the 
tenure of certain lafds which were held by 
Bhyrubnath Sandyal under several leages, 
granting perpetual leases at a, fixed jumms, 





* From thé judgment of Steer and L. S. Jackson, J. J. 
pagar gpa We S7: of 1862, decided on 24th 
Deoember 1865,—no€ geported. ge M D E 
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‘the mnis of the jote, which of course in- 
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The eriginal leases are said td have been grant- 
ed by one Ranee Soorjomqnee. The history 
of thé plaintiff’s family is @hortly this. The 
zemindary, in the year 1788, belonged to one 
Rajah  Rajendronarain. He died without 
issue, leaving as his heiress his widow, Ranee 
Boorjomonee ; but he also left an onoomottee- 
puttro or direction to adopt, under which, in 
the yaar 1813, fhe adopted a person of the 
name of Bhoopendronarain. Bhoopendro- 
narain died in the year 1845, and he left three 
sons, of whom the plaintiff in the action was 
one. The two o sons died, and their 
shames vested in*their mothers, the widows of 
Bhoopendronarain. It is not n to 
consider their interests, because the de- 
cree gave to the plaintiff in the suit only that 
one-third of the oy dade to which he would 
have been entitled, if a co-sharer with his two 
deceased brothers. Therefore, for the purposes 
of this appeal, it may be considered as if the 
litigation were between the plaintiff in the 
suit as samindar, and the jotedar—who was 
represented by the defendants. : e 
It is admitted that this title commenced, if 
it oofmmenced at all, by grants of these 
tenures from Ranee Scorjomones, and that the 
date of the earliest of those grants was poste- 
rior to the date of the adoption. It follows, 
therefore, that t the time when she made that 
grant she was no longer heiress in the posses- 
sion of the estate, Whatever her rights as a 
Hindoo female and heiress might have been 
previously, but that the whole interest in the 
estate hed vested in the adopted son.  Bhoo- 
narain appears to have come of age 


some time about the year 1840. He brought 
e ait to recover the estate from his adopted 


mother, and a decree was made in his favour 
it July 1844. He sought to execute that 
decree ; and after he sued out execution, 
& compromise took place between them. Dis- 
putes afterwards again arose between them, 
and he renewed his application for execution ; 
and itis clear, upon that’ proceeding in which 
the rights of the Court of Wards with the 
widow were afterwards discussed, that, when 
he died, that second ge for execution 
&n 


was then ing, that no writ of exe- 
cution a A nci from the Court. In J 


the Court belog, the principal issue was as to 


the question whether the jote ever 
been created by the leases and grants of the 
Ranee, and if they had been so granted, whether 
these leases were talid as against the plaintiff 
end if not valid as against the plaintiff 
whether they had been «on by his 
father Bhoopendronarain, dm which oso, of 
course, he would be bound by them. The 

E 


e p °’ 
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Principal Sudder Ameen seems to have held 
that the leases were noteproved, but it will be, 
perhaps, the simplest and most favorable way to 
the appellants to assume that those leasepevere, 
really granted by the Ranee. It is, owgver, 
admitted that if not afterwdtds oonfirmed by 
Bhoopendronarain, they would not be binfling 
on the plaintiff in this suit. If it were ne- 
cessary for us to decide the question of the 
original grant of the leases, a good deal might 
turn on the fact of possession, because it"is 
perfectly clear that those, parties were found 


in possession as ijaradars on the death of -+ 


Bhoopendronarain, when the estate pd&ed in- 
to the custody of the Court of Wards sand 
that they were, for a considerable number of 
years, in poesession under it. : 


As the real turning-point of the case is this 
question of cogfirmation by Bhoopendronarain, 
it 1s necessary to consider what the case made 
by the appellants in that respect is. Their 
title rests entirely upon two documents at 
166, and the evidence which they have 
given in support of those documents. Now 
the first of those documents has been some- 
times spoken of as a dakhilla, but it seems 
really ip be what Mr. Field described it, not 
a mere ordinary dakhilla, or receipt, by a ool- 
lector of rent, but a statement by Bhoopendro- 
narain that 300 rupees had been paid as rent. 
It is in the form of a letter to the then jotedar, 
importing thatthe writer had received that 
rent, and that the jotedar would9 receive in 
the ordinary way, at Pootia, the ordinary dak- 
hilia. Still it no doubt implies that this 
money had been paid as rent to and received 
by the Rajah in person, and that, not at 
Pootia, but at Rampoora to which he is said 
to have gone, and the date of the document 
is the 10th Asain, fifteen days before the 
Rajah died at Pootia. The other docament 
is ın the nature of a provlamatiou, addressed 
to the gomashta, Munduls, ryots, eto, of al] 
lands oomprised in the jote, and it assumos 
that there was an attachment affecting that 
property, and directed the attachment to be 
removed, and that the ryota upon those lands 
should be allowed to pay their rents to the 
Jotedars. It is upon these two documents that 
the title of the defendants im the action de- 
pended. 


It is no doubt true that these documents ' 
did exist imme- 3 


which are now impeach 
dfately after the death of Bhoopendrenarain, 
because they are referred to in the proceeding 
of thg,Éourt of Wards, which is at page 17T. 
The proceeding is addressed to the tenants, 
of the jote, and after stating that noto 

the documents whith purported to be original 
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lease from the Ranee, but those granted: un- 
* der the signature oreeql of Bhoopendronarain 
rs “Roy in the year 1252 had been brought jnto the 
- e m it ys—“ you will, until you reosive a. 
pre order fun thoDourtol Warde pay 
e rents to the seid permanent jotedar, and 
Tardar, and will take receipts thereof." But 
even supposing that the Oourt of Wards 
had the power, which their Lordships are not 
prepared to say they had, of binding the re- 
fans then an infant, by a recognition of. 
jote, that proceeding is not more than an 
ad interim Teteres title because it 
make? the dirgotion to the rents subject to 
any second order of the of Wards, There- | 
fore there»seems to be no ground for contend- 
, ing that the defendants were relieved by that | 
” order, or by the subsequent possession and 
enjoyment the jotedars, which certainly |, 
ees sit ong asthe Coumt of Wards was 
of the estate, from giving that 
proof ag nra oer in this suit, whioh 
be bound to give. Their |, 
ae is ae this’ these documents were exe- 
cuted by the Rajah at Rampoora, that they |: 
were executed in pursuance of some arrange- 
= the he Ad of which are nowhere 
y stated, which had previously | 
RE res "t Ponti and that they were exe- | 
cuted within fifteen days of bis death. On 
the other side, itis said that the Rajah did 
not go to bsp ore dieit was incapable of 
going there, he was in the last stage of 
consumption, that he died fifteen days after 
this document is said to have been executed 
° at Pootie, and therefore that the documents 








but there is reafly noegidenoe of ans such » 
proceeding. testimony of the last two 
eritnosses read ba Mr. Bell pointeto an attach- 
ment, in, the of an execution of: that 
decree, which the Rajah had obtained ener 
the Ranee. 


Their Lordships, therefüre, are unable to 
soe that the Courts have ia any way miscar- 
ried in coming to the conclusion t whigh 
they have come, and, adhering to their rules, 
they must humbly advise Her Majeety.to dis- 
miss this appeal with costs. 
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The 27th June 1871. ° ‘ 
Present : 


‘Bir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lewrence 


. denee. Tee 0» 


are fabrications. ee Ape e e Government did not » 
It is im le to conceive a case which repe need TA an Cocia by lisa 

more y turns on a pure issue of fact, | that En eee ee E MS ee 

Both the Courts below have decided that there | resed barbara no actione 

isa failure of proof and that the documents | Suey exa only responsible for the deflckecie whic | 

are not genuine; and their Lordships are | might have taken place subsequently to the giving of 

bound to see not merely that there is a mare | “* lee bond. 

e balance of testimony, but that there is soj „Pan thet in the absence of any thing to show that 
strong @ preponderance of testimony against | had Lise that he wan dissharcet or had & aed š 
that finding that they can confidently pro- | the old bon: ae coulda in thle cae, be inferred Dt 

* nounoe it to be wrong. They are unable to it was Intended to disebarge the old bands, if after the 


‘do so. They think that the observations of 
the Court as to the improbability of sucha 
transaction taking place with the Rajah and 
at the place æt which it is said to have taken 
e Place, aro extremely cogent. The cireumstan- 
* oes in which the estate is said to have been at 
that time, in er to account for the form of 
sedi Bira PEAR purport to take off an | Bunseedh 
t, are not mede out. So far as their 
. Lbrdshipe can see, no agtachmentehad thus 
issued by way of exeeution in the suiMbetaeen 
e° the Rajah and his mother. A suggestion has 


boem tade of wore OSMAN ponsinle/atinabaisat, 


md 18 cent wan that between 
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party t$ the embexziement of the sums of 
money in question. Now, tke first defence 
that was relied upon a defence in 
int of law. It appears the surety 
nds were three times renewed. The Trea- 
surer occupied that position for a period of 
eight years. The-bonds were not renewed 
every yoar,—they were three times renewed, 
and in tae other years the Government did 
not renew the bords, but they made an in- 
uiry into the eufficiency of the security. 
first point that was argued on the part 

of the appellant was, that by the renewal of 
fhe binds each bond, as it was renewed, was 
in facta novation, so that no action could any 
longer be maintained upon the old bond, but 
it must be taken that by an examination of 
the accounts, the Government had satisfied 
themselves that no fraud or embezzlement 
had been oommitted up to that time ; and that 
though they did not give up the old bond, 
yet, praefíácaly, the new bond was to be 
Ajpken in lieu and satisfaction of the old bond ; 
so that the surety only became responsible for 
the deficiencies which might take place sub- 
sequently to the giving of the new bond. 
If that defence was eorrect, the consequence 
would be that there would bea defence to 
all except any deficiencies which might be 
roved subsequently to the giving of the last 
bond Their Lordships are of opinion that 
that defence cannot be*mgintained. It rests 
entirely upon this, that we are to infer that 
each new bond was -n in substitution for 
e theold one. The Budder Court says that in 
their judgment the new bond was given pro- 
bably under a misapprehension of what was 
ethe proper oonstruction of the orders of 
Government, which require that from time to 
time *-in fact, annually—there should be an ex- 
amination into the sufficiency of the securities, 
They seem to have thought that made it ne- 
or, at any rate, desirable, that new 

bonds should be given; but, however that may 
be, the questiof simply is—are we to infer 
that it was intended to discharge the-gld bond, 
if, after the giving of the new bond, ‘a dis- 
covery was made, though unknown at the 
time, that frauds had been committed during 
the time that the old bond was in existence? 
If, indeed, the Government had known of 
the frauds, that would raise a totally different 
question, for then, of odhree, they ought to 
have warnedethe surety, and net allowed him 
on by giving a new bond. Bat that 

is now contended. JK is not suggested that 
until the year 1848, when the discovery was 
made by one of the parties in the office mak- 
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any frauds were going on. The old bends 


were never given up. «The surety did not. ° 


ask for the old bonds. There is nothing to 
show that he had any idea thet he was aie- 
charged, or that he A a right to thé qd 
bonds, and their Lordships thufk that the ex- 
planation given by the High Court is tif 
correct one; but whether it is correct or not, 
there is nothing to show that the Government 
intended to give up or abandon any claim 


that they had upon any of the bonds. Then“ 


it was argued that at any pate the Govern- 
ment having satisfied docu by their 
Collector, and by the examination whiohhey 
made of the accounts, that no fraud had bean 
committed, and that the accounts wert correct, 
the new bonds were given upon the faith of 
the accounts being correct, and that they are 
to be estopped from saying that the accounts 
were incorrect, ® There does nof appear to 
their Lordships to be any ground for that 
argument. ' There must be such gross negli- 
gence as almost to amount to a participation 
in the fraud, before the fact of the Govern- 
ment examining into the accounts and not 
discovering the frauds sooner could operate as 
& discharge. The object of having securities 
is thet if secret embezzlements take place, 
the Government may have a security upon 
which they can rely. . 


Then with respect to the case itself. The 
mode in which the alleged frauds w com- 
mitted is stated very clearly in the judgment. 
of the, Zillah Judge. He puts it in tbis 


(Vol. XVI. 
LE 


way :—“ The Government asserts that tho ° 


“ embezzlement ocourred in this way, «is.,— 
' the Treasurer reoeived sums of money on 
“ &pcount, revenue of villeges, &o., which he 
‘ did not pay into the Government Treasury, 
“or enter in his Hindee Siaha; but, in con- 
‘“nivanoe with the Siaha Navees and others, 
‘‘ entered in the Persian Siaha as received by 
* transfer, altho 
‘fon account of the said villages, &o., from 
“ which payments by transfer could be made, 
“at the same time referring in the said Siaha, 
“ and also in the dese he gave for the said 
* sums to orders issued for payment by trans- 


‘fer from bond fide deposits relating to other 
* villages, &o., which payments’ again were 


h there were no deposits e 


** made 7 from moneys paid into the Govern- e 


“ ment in advancg on account of 
“ other.Nillagos, &o., which will be adverted to 
“below. Bunseedhur, in hif answer, dog not 
“í positively deny that the sum ened for 
“hes nee embeazled, buthe insists thát 


‘‘Sreekishen never received the  itenís 


` 
1 


‘forming that sum, or they would bein Rjs °. 
. © Hindee Siaha; ende moreover, Írasals have * 
fl 


ing a statement to the Government, ‘the go. 
* verument had apy suspicion, whatever 
e í ° 
° : e ! 
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t got been adduced to show that the sums|the Collector, and, subseqrfently he was ex- 
. ‘f were*went to him to’ take charge of; and | amined by the i and then &fter- 


». "ibat, in short, the Poen Amlah and Teh- | wards he was trie and found guilty; and 


uently an d&tion being brought (into 


ie. Toverder that ¢ and not Bree- 
e‘ ki I consider that the statement of 
* thé Governmenj provedeas to the amount 
“ egbezzled."' 


Now, that being the sort of charge that 
was mado, it was strongly argued on the part 
of the appellant that it: was proved only by 
infudmissible evidence; and, indeed, it is on 
acoount of this allegation that the was 
only supported by inadmissible evidence, that 
their [.8rdships have been induced to hear this 
case at such considerable length as they have 
done, becatte, if it had been simply an ordi- 
pary case in which it was a pure 
fact, which both the Courts below 
on, it would have been governed by the or- 
dinary rule, that unless it co@ld be clearly 
shown that the Court below had mede some 
plain mistake the judgment ought to be 
affirmed. Now, it is alleged that they made 
a plein mistake in this way. That there was 
a great deal of inadmissible evidenoe, to 
which both the Courts below gave weight— 
not only evidence which was inadmissible b 
the law of England, but evidences which 
ought not, in fairness and justice, to be allow- 
ed to have any weight. 


That alleged improper evidence consisted 
principally of this: when the alleged frauds were 
in the firi instance discovered, the first thing 
which was done was that the Collector went 
down to examine into the matter; and to 
examine every body who oould give any in- 
formation upon the subject, to find out what 
the truth of the matter really wos, and he 
took a great number .of depositions, and no 
doubt examined those persons from whom he 
thought he could get information privately, 
when neither Sreekishen nor Busssedhur were 

ePresent. Now, certainly, if any substantial 
reliance had been placed upon those deposi- 
tions—if this case could not be proved in- 
dependently of them, their Lordships would 
have been disposed to think it would oertaialy 
have been wrong to place any weight upon 
their evidence. If they were alive (and there 
is nothing to show that any of them except 
Sreekishen himself were dan, they oug 
*to have been called at the trial; and 4o rely 
` upon an ee-parts Aeposition of a witness who 
$ might have been called and cross-examined at 
the triil, would not be a practice that their 
Lordships would at all agree with, gr think 
that any weight should given tfe But 
e as jespecis Breekishen himself, ho was fre- 
quintly examined; first he was examined by 


id e 
[| . 
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uestion of 
had agrood 


the details of w it is nnnecessary to go 
at present,) he was examined again, and, then 
alleged that be was innocent. Now, their 
Lordships do not consider that his evidence 
ought necessarily to be enjirely rejected,— 
it probably would not be satisfactory te sup- 
port a case upon an admission made by him 
alone, if the other evidence was not sufficient 
to amount to strong evidence against eae 
but if there is strong evidepoe against him, 
then probably the examinations (at any 4futf ^ 
the examinations before the Collector) might 
be referred to for this purpose at least, name- 
ly, to see if he could give any satisfactory 
explanation of the chargee whioh were made 
against him. 


Then, as respects those depositions which 
their Lordships think uiia deri 
not find, on carefully considering the judg- 
ments both of the Zillah Court and of the 
Sudder Court"( certainly of the Budder Oourt), 
and their Lordships are disfosed to think of 
the Zillah Oourt simo, that any reliance was 
placed upon them, and therefore they may 
be rejected. The real question is, therefore, 
first of all taking the evidence which must 
be and every-body says is admissible, how 
does the matter stand P, There are three things 
to be mede out, that Íhere was an embezzle- 
ment, that the sum embezzled amounted to 
the sum claimed, and that. Breekishen, the 
treasurer, had a guilty knowledge of, and was 
a party to, those embexzlements. Now, was 
there an embezzlement of the amount claim. 
ed? Upon that question there really was 
no serious dispute in the Court below. e Jt 
is charged y in the plaint,— the answer 
does not in plain terms state that there was 
no embezzlement at all. On the contrary, 
in the very first answer, the substantial de- 
fence is that if there was an embeszslement, 
Breekishen was not a party to it. Butit did 
not reet there. All the voluminous doou- 
ments with which the Government supported 
their oase, the bill of discovery having beer 
filed previously, were open to examination 
on the part of the defendant. 


. a 
Them the Accountants were called, and 
they stated what the result of all the doou- 
ments was; they that they'did show a 
deficiency in the accounts to the amount 
claimed, —that is the only ible way im 
which a. fraud of that kind can be proved, 
bonusa ibis quie impossible for the Court 
itself? toe go into’ j 
go Qs single 
e e 


a e’ n" 
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volaminous accounts. ° In this country it is 
the practice to callen accountant, who goes 


the aécourits, and the oor side are left to 


` through the books; he E a summary of 


question them, and this was conducted 
in that way. Now, the appellant appointed 
persons who were perfectly competent for 
their duty, he being himself a large and ex- 
tensive banker, and they appear to have 
been elerks of his own who themselves went 
through these accounts, and after they went 
through them, they were asked did they 
want any more dooumeuts,—was there any- 
thing that the Government could produce 


“Whteh they re(uired? They said there was 


nothing more. ‘They were examined. Their 
evidence has beeu read to their Lordships ; 
and the result of thet evidence is that an 
examination of all these documents tends to 
show that there was an embezzlement in these 
aceounts to the amount stated. But they 
rest their defence upon this: they say these 
accounts,do not make out that Sreekishen, 
the treasurer, was a party to tre embezzle- 
ment The result come to from an efamina- 
tion of the accounts, as they allege, is that 
they 6nly show „that the persons who kept 
the Persian accounts had Been parties to the 
embezzlement, but that they do not show 
that the treasurer had been a party to it. 


The question, therefore, in their Lordships’ 
opinion is reduced tt ,this—is there sntis- 
factory evidenco that Sreekishen, the trea- 
gurer, was a party to these embexzzlements ? 
and that also in a great measure resolves 
itself into this—is there satisfactory évidenoe 
that these sums in question were received in 
cash at the treasury at all? forif they were 
received in cash, then, according to the ordi- 
Lely course of business, they were handed 
over to the treasurer himself; and inasmuch 
as the Persian olerks never handled the 
money, it is impossible to see, if the money 
really was brought into the treasury, how, 
by any manfpulation of the accounts, the 
Persian clerks, who had not got the money, 
could possibly carry out these frauds or em- 
bezzle the Government money without the 
knowledge and assistance of the treasurer. 


How then does the question stand as to 
the way in wheh the payments were made? 
The actual practice was this : the payments 
were either made in money or were made by 
transfer of deposita, en they were made 
in money from the village authorities, an 
sathority to receive the money was procured 
to show that it was the intention of the 

reon who ‘had the money fo “payin cash. 

brought the money to tHe tseasurer. ° The 
. ? ô 
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practice was that it was carried into the room 
where the treasurer was, and it is st&ted by , 
some witness that somebody else was alway’ . e 
there with him, and there the money was ` 
paid over. - Theré was a receipt, anê theres 

is produced a form eof the receipt 2. *such "5 
cash payment, and that formed his recgipt. 
Then it is the duty of the treasurer to see 
that that amount of money is entered in the 
Hindee account. Then it is also taken to 
the Persian clerks, and they have to entgr 
the receipt of the money in the Persian books, 
and then the receipt has also to be taken to 
some other clerk, who enters it in the gakhilla 
acoount-book, and then the feoeipt (Whether 
before or afterwards does not clearly appear) 
is signed by the treasurer, and that it is given 
to the person who brought the money. Them 
it would appear that he takes it back to the 
vilage authorities, and in some cases the 
village authorfty also puts his name upon the 
reoeipt. 

Now, when the money is paid by a transfer 
of deposita, then it appears that these de- 
posits either may be in the treasury itself, 
having been previously paid in oash, or they 
may be in some other treasury, as at Benares, 
where š may be more convenient to the land- 
owner to make his payment. If that is the 
oase, an order always has to be got from the 
Colleetor to authorize that transfer by way 
of deposit, and then that order appears to be 
brought to the office, and upon the authority 
of that order the transfer is mfhe. Now 
there are many of these cases. The Court 
below diviuou tuom ants-threstists, and fof 
the present reference will only be made to 
the first class; that is, where the roceipts 
were actually given. Now, in these cases, 
the forms of the receipts are set out at page 
696; und the first and the strongest evidence 
against the treasurer is this: that the receipts 
are given in a form which, on the face of it, 
appears to be exclusively applicable to a pay-e 
ment in money ; and looking at the form of 
the receipt, it is impossible to say that it does 
not, upon the face of it, purport to be a re- 
caipt for money. There isa number, and in 
the first column there isthe name of the 
mehal, and in the second column there is the 
name of the malgooxar on whose behalf the : 
peyment is made. Then there is the amount, . 
received, and the items in,respeot of which 
it is epaid. Then there is the date upon 
which the money was depesited, which per- 
fectly plainly means the date of the payment, 
which isthe 30th ef Maroh 1844 upon this. 
receip® which is now before us. Then there. 
is the name of the person through whom tho °, 
money was deposited, which also perfectlp 

` e e. 
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duni Papier the name af the person who 
ught the money fo the freasury and paid, 
P i and then there is the date upon which 
peoeipt was given, which is the 80th of 
March 1844, being the same date as that 
«pon which the amount was paid. 


Now this is written out in Persian, and 
to be an acknowledgment of the re- 
ceipt of cash. It is signed at the bottom by 
the treasurer himself, with a memorandum 
" rupees 748. Received by transfer by a 
* Perwannah, No. 2669," in the particular 
ond to whiclf we are referring. 
@e 


Now, there is perhaps some little difficulty, 
or, at least, their Lo ips had some diffl- 
eulty in the course of the argument, in dis- 
covering exactly whut was the mode of giving 
a receipt when the payment y Was made 
by a transfer. Although there is perhaps no 
direct evidence of what the form of it was 
when the t was made into the trea- 
sury by deposit, whether it was the treasury 
at Mirxapore or the treasury at Benares, no 
doubt some ee that pay- 
ment, must have given. veral of the 
witnesses who were examined uporthe part of 
the Government steted that no receipt at all 
was given when a deposit was transferred, 
at the time when the transfer was made. In 
the judgment of the Sudder Court which 
appear; to have been taken principally from 


aao eaten m up which are not 


certainly specifically, if at all, denied by the 
answers, it is stated that at some time or 
other, whether the practice was first intro- 
duoed by a treasurer or whether 
it was introduced before, is not perfectly 
clear; but, at any rate, upon many occasions 
a receipt was given, but that alterations were 
made ee eee 
would be the casa, as otherwise it would re- 
present what was positively untrue; and that 
it would contain a reference in the body of it, 
not merely after the signature at the end, to 
show that it was merely a receipt for a trans- 
fer, and that no money was peid at all at the 
time when it was given. Therefore the 
receipt forms the first evidence and very 


cash in the Hindee Siha, which would mdke 
it clear, and [which in fact iq not seriously 
denied, that N it was paid in , beyond 
all question the treasurer was a party to the 
embezzlement. Then in the Persian Biaha 
they, are entered upon the day upon which 
the payment was made, and it is vary import- 
ant to observe that thay are entered as paid 
in cash. In examining the items if is qpite 
plain that in the body of the Siaha they are 
entered as paid in cash; but, of course, if 
they had been summed up in the absiract of 
the day's proceedings as Raving been paid i 


cash, then the amount of cash in the*’Permen ` 


Siaha would have differed from that in the 


Hindee Siaha, and then when the Collector ' 


came fo examine the books the fraud would 
have been discovered . directly. Therefore, 
though they are stated in the body of the 
Persian Siaha as recaived in cash, yet in the 
summing up they are not summed up in the 
cash column, but they are sumed up as a 


part of those sums which were received Ay, 


of deposit. We also find in these 
Persian Siahas that day by day not only 
is the ultimate, balance signed by the trea- 
surer, but the pages are also signed. It is 
said that he does not understand the Persian 
language, but there is no satisfactory evidence 
of this, and it is very improbable that the 
Persian olerks should have dared to go on 


day by day making? those false entries which 
the treasurer have discovered at any 
time, 


‘Then, besides thet, there was another olerk, 


who kept a book of receipts called the dak- e 


hilla account, in which nothing was enteral 
exoept payments in cash, and in which we find 
these entries as being received in cash, * Now, 


taking all that evidence of the payments be- ` 


ing received in cash, are we to believe that 
the landowner or his agent who brought the 
money, the village authorities, the Persian 


olerka, the persons who kept fhe dakhilla books’ 


(of wh 
were: 
that they should suooeed during this long 
period of years in cheating the treasurer, 
though at the time they cheated him 
they brought these documenta day by day to 
him for his nos thusSiving: Lim an'op- 
portimity of detecting them ? 3 


guilt there is no evidenoe whatever) 


combined fo cheat the treasurer, and. ' 


Moreover, if off looks at the accounts kep? « 
at the time, it wil be that theçp is no >? 
reference in them to the deppeit accounts from e 
which the sums embezxled were fraudulently 
pretended tb fo taken. There ia no reference 
to*them in tHo” Hindee Siaha, or the Persian, 
Bisha, or in the dakhilfz book. The only e 
E 


th 
Village authorities, nU e uM say 
villages, they have no 
e Abu e i » 00D- 
° e KE statement that the payment was in 
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plao in Which you find any reférence to them 
is in the receipts themselves ig the handwrit- 
ing of thg treasurer himself. ere you find 
a reference to the alleged trampfer, and that 
is not denied. It is admitted by the account- 
ants of ‘the defendant, that in reality these 
transfers wero all false and flotitious, because 
in reality they were not transfers from the 
accounts eof the lattdowner who made the 
payments, but were in reality transfers from 
totally different accounts which had nothing 
to do with these particular receipts; but being 
afterwards, asit appears, made up in some 
offfüt way, which if isnot necessary to inquire 
into, the Courts below agreed in the bulief 
- that the money was really received in those 
casos, and their Lordsbipe certainly do not 
soo any ground at all for differing from that 
opinion. 


This morning Mr. Forsyth has taken us 
through two selected instances, and we 
have examified and traced these two cases all 
—Aierough, so as to enable us to see what was the 
effect of the entries; and that which hes been 
stated has been proved in these cases. We have 
not thought it neceesáry to ga, beyond that, nor 
is it necessary to consider in detail whether 
there is sufficient evidence in those oases in 
which the entries are not produced, but anly 
the copies of the receipts. Their Lordships 
must conaidc—them as gopies of the receipts, 
nor is it necessary to go'into the detail of 
those cases where no receipts at all are pro- 
duced, because it is quite clear that the whole 
*of the frauds are upon one system from begin- 
. ning to end ; and when it is once shown and 

iA that there were frauds to this amount 

d how they were conoocted aud carried out, 
and when itis further shown clearly from 
certain instances that there is evidence, be- 
yond all question, that the treasurer was a 
party to them, the inference is very strong 
, indeed that he was a party to all the frauds. 
It never could be believed that some of the 
. frands were committed with the knowledge 
of the treasurer, he receiving the money, and 
that the rest of the frauds were not practical- 
ly committed in the same way. 

Upon these gropnds, therefore, their Lord- 
ships have come to the “conclusion that the 
* “judgment of the Court below was right, and 

: that i was fully supported by the evidence, 
and hence they Will recommend to Her Majee- 
i should be*gismised with 
ty Pu this appeal should be wi 
oo e 
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Present: 
/ Pe 
Sir James W. Oolvile, Lord Justice Jatneg, 
Lord Justice Mellish, and Sir Lawrence 
PeeL 
Hvidence—F'orgery. 


On appeal from the High Court at Calowita." 
Kurallee Persaud*Misr, 


ver rud g E E 
Anuntoram Hejra and others. 


a decision of the 
forgery, upheld 
oasa. 


Judgment of the High Court, 
lower which da deed to bea 
on a consideration ofthe evidence in the 


Tma appellant in this case brought his suit 
for the cancellation of a deed of sale alleged 
to have been fabricated, and for certain leases 
granted under the title acquired by means 
of that deed of sale, and for setting aside an 
order made in an Act IV case. 


The shost outline of the case is this:—The 
respondent's family were the owners of a 
putnee talook ; that talook was sold for ar- 
rears of rent in 1850; it was then purchased 
in moieties, one mojety being purchased by 
the father of the ap t, the other by a 

n of the name of Lukhikaui. ther 
Lakikant purchased benamee for the dis- 
possessed putneedars, it is immaterial here to 
consider, because itis tlear that in December 
1858 the title of Lukhikant, whether a mere 
nominal title or a beneficial ownership, was 
transferred to and became vested in the re- 
spondents. Between December 1858 and the 
date of this alleged transaction in March 
1859, Muddosoodun and the respondents were 
the joint owners of the putnee talook; that is 
now an admitted fact. tis then alleged, on 
the part of the respondenta, that on the 16th 
March 1869 sat eal ee Muddosoodun's 
share from him. e deed produoed and im- 
peached bears that date. That deed was 
registered on the 6th April 1859. On the 
16th April 1859, the respondénts granted 
the earliest of the leases impeached to certain 
native odkl-masters, and on, the 23rd April 
1859, Miuddosoodun, professing to be still 
owner of a moiety of the tflook, grantgd a 
lease toa rival coal company, knowr as the 
Bengal Opal Compang. From that time tife 





* From the ] tof Bayley and E. Jackson, J. 9J 
in Regular A No. 4 of 1961, decided on 17ih 
Angust 1064, ino report. Et us 
e . q eo % 
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. partieeseem to have been tn flagrante bello, | 
* packed on either side bye their respective les- 
soos, the rival coal workers. The active 
edispwfo is said, and appears on the face of the 
"Magintiito's proceedings, „to have as 
early as the ‘oth A nl 1869. It led to pro- 
gs under Act 1Y of 1840, the final pro- 
ceeding in which was had before the Magis- 
trate in July 1859. He then made an award 
declaring that the respondents were in pos- 
séesion, under a deed of sale, of the moiety 
of Muddosoodun, and thet award was upon 
appeal ofürmed by the Judge on the 20th 
Decemfer 1854. Intermediately there took 
plagesthose high-handed and lawless prooeed- 
ings on the*part of the Bengal Coal Company 
,in the interest of Muddosoodun, and in their 
"own interest as the lessees from Muddosoodun, 
to which our attention has been directed by 
Mr. Bell. Muddoeoodun died sin May 1860, 
and the suit was brought by the present ap- 
pellant, his son and representative, in 1861. 


The Principal Sudder Ameen decided in 
favour of the plaintiff on the 9th September 
1861, and upon appeal that deoree was re- 
versed by the High Court, which, on an 
application to review its decision, pragounced 
a second decree adhering to the first. Against 
those two decrees the appeal has been 
brought. 

Now it is obvious that the one single issue, 
upon which the whole case depends is, was 
this d forged, or uot forged? If the 
parties claiming under the deed were try- 
4ng to defeut an existing possession on the 
oiher side, and to recover by virtue of the 
title derived under the deed, their Lordships 
are not prepared to say that there are not 
circumstances of suspicion attaching to the 
transaction which might make it doubtfal 
whether plaintiffs so suing had discharged 
the burden of proof which lay upon them. 


e But that is not the nature of the suit. The! 


parties claiming under the deed are in pos- 
seesl0L. They have been found to be in law- 
ful possession by the Magistrates award 
confirmed by the Judge. These are decisions 
of oompetent Courts that the respondents 
were in fact in possession, and that their pos- 
session was abquired lawfully and under 
polour of the deed; and it is impossible 
wholly to disregard that finding, though, 
no doubt, the, propriety of it is one 8f the 
matterg in issue in fhis suit. e 
That being the case, we proceed to con- 
wider, in the first*place, what is the ence 
on which the appellant calls upon their 
ipa to reverse the decisions under 
ppeal and to declare this deed a forgery. 
Ge 
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The greater part of the evidence adduced 
by the appellant is really of the most worth- 
læs character. I$ is the mere rumour exist- 
ing in the locality as deposed to by ryote 
and others, persona who do not profeas for 
the most part to speak from their own know- 
ledge. On the other hand, there is en 
absence of that kind of evidence which in 
such a case one would havó expected (o mee. 
What the case of the respondents as to thé 
execution of this deed was must have been 
made known to the appellant by the pro- 
ceedings in the Aot IV osse. That case 
is that the deed was executéd in the Laus 
of Muddosoodun; that the consideration 
money was bro ht there; that it was paid 
thore, and the date of the transactions is 
fixed by the date of the deed. Yet not a 
single witness is brought from the family of 
Muddosoodun either to impeach his hand- 
writing, orto prove that this story was a 
mere figment, and that the parties grere not 
there at that time, and that no such transao- 
tion asedeposed to took Dinos. 
true that thi kind of evidence is very eften 
given by witnesses who dd hot receive much 
credit ; but in every case it must depend on 
the character of the loular witnesses 
whether such"evidenoe is credible or not, and 
the absence of any attempt to prove sucha 
case is a circumstance which is certainly open 
to much observation. „e° 


Such stre as there isin the case of 
the appellant is to be found in the judgment 
of the Principal Sudder Ameen The follow- 
ing are the principal grounds on which he 
decided in the appellant’s favour. He relied 
upon the fact that the deed, therefore, instead 
of being exeouted on a paper bearing gge 
stamp purchased immediately before the date 
of the deed and purchased by the persons 
who propounded the deed, or purchased (ac- 
cording to what is said to be the ordinary 
course) by Muddosoodun, the vegdor, has been 
engrossed upon two stamped papers purchased 
by differemt persons, and at different dates 
within a month of the execution of the deed. 
He also relied upon the circumstances at- 
tending the istration of the deed, as to 
whioh we sh resently say & few words. 
Again, although there was nœ evidenoe as to. 
Eds writing before him, he upon his own 

rison of the handwriting came to the 
conclusion that *he*f*iame of Mufidosoodun, 
when compared with an admitted signature of 
that person, did not appear to be in his hafide 
writing, and that it resembled *the handwri- 
ting of tlfq person who wrote the body of 
the deed., Hə farther in some degree relied 
upon the witnongee upon Whose testimony 
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their Lordships have already remarked, who 
stated from hearsay that po sale was ever 
made Sy Muddosoodun, an@ upon some ewi- 
denoe given to show thea¥ the respondents 
were persons who were not rich enongh to 
purchases the talook; and, on the whole, he 
came to the conclusion that the forgery had 
been made out. 
* Their Lordships entirely concur with the 
judgment of the High Oourt that the atamp- 
ed ie nia under all the circumstances of the 
o not raise any strong argument against 


“Wresvalidity of the deed. 


Upon the question of handwriting they 
have to deal with this circumstance. There 
was no evidence givenjin the cause that the, 
signature of Muddosoodun was not in his 
own handwriting; and against the ‘opinion 
of the Zillah Judge, founded on a comparison 
of handwriting, they have to set the opinion 
of the two Judges of the High Court, who, 
first instence, decided the appeal, 
supported as it was by the opifiion of three 
of aliae brethrer*to whom they submitted 

cd eae one of whom ewas a native pre- 
ly as competent asthe Principal Bud- 
der Ameen, to determine a question of 
i handwriting. The circumstances 
attending the registration are no doubt those 
which most strongly. fend to cast suspicion 
upon the transaction, but their Lordships 
are not prepared to say that ina case in 
which it lay upon the other party to prove 
the forgery, they amount to proof of a for- 
gery. lt seems to their Lordships that the 
mookteer, who is missing and is not called 
by either , might as well have been 
called by one party as by the other, if 
he had been forthooming. The mooktear- 
namah itselfis not before them, and upon 
that partof the case all that can be said is 
that it is left extremely bare; and that as it 
lay upon the plaintiff, the appellant, to 
make out his oase, any mere deficiency in the 
proof must fall upon him, and not ypon the 
other side. Whatever be the value of the 
testimony as to the inability of the respon- 
dents, and it does not appear to their Lord- 
ships to be very great, it is obvious that any 
-defigiency in their means of making the pur- 
chaseaf it exited, would probably ke sup- 
plied by the opulent persong who wished to 
obtain a lease from thefn for the purpose of 
wopking the a 
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With respect to the cl a d 
which the Principal Buddgg 
also to have uid was ud 
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by the Magistrate in favour of the respon- 
dents, their Lordshmps® are of opinion that 
there is nothing before them which Kould | 
warrant their saying that that finding, sup. 
ported as it is by the judgment of three 
Judges of the High Oourt, was erroneous; 
andif it were not erroneous, it tends very 
much to «»pport the deed, because it is only 
to that deed that the possession can in any 
way be attributed. It Was clearly a legal 
possession, and there was ne pretense that 
they legally acquired the possession of M Adfo- 
soodun’s share in any other manner. If thet 


possession had been undisputed for any length j 


of time, that Yould of ooutse be an extreme- 
ly strong circumstence in favour of the vali- 
dity of the deed. That cannot be said to be 
the case here, because the dispute between 
the parties supervened so shortly after the 
execution of the deed, but still, as far as it 


goes, the possession of the respondents, how- 
ever short, is a circumstance which cannot 


be disregarded. 

Therefore, notwithstanding the suspicions 
which may rest in their Lordshipé minds in 
respect of this transaction, whether by rea- 


son of the evidenoe of Wilson, which, how-' 


ever, is capable of being explained by sup- 
posing that he was mistaken as to the dates 


or as to what passed in conversation before’ 


him; or by reason of the non-delivery of the 
earlier title deeds, or by reason of the mys- 


terious and unexplained circumstances at- e 


tendant on the registration, their Lordships 
feal that there is not before them any grounds 
upon which they would be warranted in re- 
versing the decision of three Judges of the 
High Court upon the merits, and that of two 
other Judges upon the ‘question of poesee-, 
sion, and i in pronouncing fhis document to 
bea forgery. e T x 


"e 


Thes tust, thefefore, humbly recommend: 


[4 


Her Majesty to dimmiss this appeal ph. | 
"> 


costs. L4 


Qe 


fe 2 


THR WEEKLY REPORTER.” 


e P d 


e l . 
Count... e 19". 








: , The 29th Jupe 1871. 
m Pressat: 
Bir James W. Cplvile, Lørd Justice James, 


hord Justice and Sir Lawrence 


Peel. 


Mortgage— Foreclosure — Purchaser 
under decree—Judgment-creditor— 
"Limitation. 

On Appeal from the*Htgh Court at Calcuite.* 


Anundo Hoyee Dossee and others, 


e 
Por sus 


" Dhonendro Chunder Mookerjee and others. 


The plaintiff whose claim was besof on the title of a 
who purchased under a decree for sale in & sult 
E foreclosure of a mortgage, whioh suit was brought m 
the Supreme Court and was instituted prior to a sale under 
which the defendant claimed, contended that the defend- 
ant was bound by that-decree for sale m exactly the 
game manner as if he had been a party to the foreclosure 
suit, 


Haun that there was no foundation for such a claim 
and thet the decree for sale had no operation whatever 
upon the title of a person m the country wh? was no 
party to the foreclosure suit. 


The title of a judgmeot-creditor, or a 
under a Judgment-decree, cannot 26 bee the same 
foo as the title of a mortgagor or of a person olaim- 
pes voluntary from tbe m ; 
of such if bond Ade and without 
the poasoasion of an owner; and 
founded 


ha ooourred ought to be t within 12 
after commencement of the peii Bond 
Bishop of Winchester va. Payne explained. 


Ix this case their Lordships are of opinion 
that the judgment and decree of the Court in 
India must be affirmed. 


e The case has been argued at some length, 
and several important questions of law and of 
tice have been discussed before their 
rdships. The suit itself, when one looks 
at the plaint, scarcely seems to raise any of 
those questions. The suit is based entirely 
upon the title of a person who says he pur- 
chased under ù decree fòr sale, which decree 


ewas mado on the 15th of November 1852. The 


contention before heir Lordships at first was 
that that sale yas made in a suit for foredlosure 
of amertgage, and that thet suit for foreclosure 
having Ween instituted prior to a sale under 





e * From the Judgment of Norman, O. J. and E. Jack- 


ain E Eae 684 of 1862, decided 12th 
ibe M T . R., 108, * i 
ae » e 
' 
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whioh the defendahts claimed, the defendants 
are bound by decreó for sale in exectly 
the same master d i they were ‘partibs to 
the foreclosure sui 


Their Lordships are of opinion that «here 
is no foundation whatever for tho claim so 
put; that the case to which they have been 
referred, of the Bishop ofe Winchester ws. 
Payne* has really no relation to any case of, 
this kind. That ca-e merely determines this, . 
—that where there is a suit for foreclosure 
and a defendant to that sult makes a voluntary 
alienation, pending the suit,eof any part „Qfm» 
his interest in the equity of redemption, the 
purchaser will not be allowed himself after- 
wards to institute a new suit for a new fore- 
closure; the ground being, that if that were 
permitted, proceedings iu a foreclosare suit 
would be endless, because every day a fresh 
alienation might be made in some parts of 
the proceedings. But that is simply a fore- 
closure, that is to aay, that the would 
be barred and foreclosed from instituting any 
new suit in tite Court for the purpose of en- 
forcing the equity of redemption. Rat no 
suit of forecloauie 4ver prdceeded actively, 
or ever was made to work actively, agninst a 
party who was not before the Court. It 
simply says, you shall not institute a fresh 
suit for redemprion. This wns not a fore- 
alosure decree. It wag & decree for sale, and 
a decree for sale madd in the Oourt of Oal- 
cutta had no effect whatever in rem ; it had 
no eftect whatever over the property in 
themofussil. The decree for sale was merely a 
decree in substance that the parties to the 
suit should conour in conveying and selling 
the property to a purchaser, and no euch de- 
creo for sale could have any operation whaf- 
ever upon the title of persons in the country 
who were no parties to the suit. Therefore, 
it appears to their Lordships thatt he view of 
the case presented to them based upon that 
case of the Bishop of Winchester es. Payne,* 
has really no application to the subject-matter 
of this anit. 


. Buf the Courts below did into the 
title anterior to the sale, and upon an'in- 
vestigat'on of that title the Supreme Oourt 
iu to a conclusion in fhyour of the re-, 
spondents. Their Lordships ¿hink it right, 
therefofe, to some extent to into the 


matters which wfore*w* discussed iff the Court 
below. 


. Now ‘one of the questions, eand the most 
Important quoetiqn in their Lordships’ judg- 
5 e. 


* IL Vesey, Junior, tte 4. 
o 


s e 
e" -s 


. Prid i 


ment, oonolusive ,with regard to the matter 
whioh was raisal, was this: whether the 
ttloof the defendants anterior to the 
title of the mo and was anterior to his 
mortgage. Their Lordships are setiafied upon 
the “evidence that before the mortgage was 
made whioh is the foundation of the plaint- 
iffa title, whether it was made in Qotober 
1841 or whether it came into existence some 
«time between that and the date of the rogis- 
tration, whioh is the ouly thing before them, 
that is to say, the registration in May 1842, 
(whichever date be taken), at that time when 
«mit deed was executed, the property in 
question was actually attached under a decree 
of the Court, and that it was under a sele in 
pursuanoe of that original deoree and of that 
erooution that the title of the defendants 
&oorued; and their Lordshipa are of opinion 
that the title of the defendants, independent- 
— ly of the Statute of Limitations, is paramount 
and superior to the title of the mortgagee. 


As a great deal of argument has heen ad- 
dressed to their Lordships upor that question 
of the Statute of. Limitations, their Lordships 
think "it right to add that, in their judgment, 
if the attachment under which the title of 
the defendants was derived had been pos- 
terior to the mortgage, still the Statute of 
Limitations would have been a conclusive 
bar. Their-Lórdships think that the title of 
a judgment-creditor, dra purchaser under a 
judgment decree, cannot be put on the same 
footing as the fitle of a mortgagor, or of a 
person claiming under e voluntary. alienation 
trom the mortgagor. They are of opinion 
that the possession of a purchaser under such 
circumstances is really not the possession of 
a n holding in priority with the mort- 
gigor, or holding so as to be an acknowledg- 
ment of the continuance of the title of ths 
mortgagee. The possession, which the man 
supposed he acquired, was a posseesion as 
owner. He thought he was acquiring the 
absolute title to the property and that he 
Was in possession as absoluto owner. Their 
Lordships are assuming that no notice was 
proved of the existence of the mortgage title 
given to, or acquired by, the purchaser ; and 
there being no such notice, they are of opi- 
nion that the possession of the was 
the ` possession eof a person iming, to be 
owner. Under these circumstances they are 
of opinion that if the tifis of the mortgagee 
to enter by reason of a default having occur- 
red*before had acofued, and if the purchaser 
under such a'title had been in possession for 


e 20 E 


twelve years, believing himself to,Bo owner | J J. in 


bond Ade, under a claim te the ownersp of 
eo? 
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the property, and not being in possession in 
any way as mortgagor*or under the mortge- 


gor, then in accordance with the cases, `- 


several of which have been cited w they 
Lordships, and probably were cited fn India, 
according to the principle of those 
which their Lordships adopt, they are of opi- 
nion that the suit to disturb the possession of 
such & purchaser ought to be brought within 
the twelve years after the commencement of 
his possession. 
Their Lordships, on the whole, are of opi- 
nion that the j ent of the Oourt below 


is correct, and they will hulubly recommend 
Her Majesty that the appeal le dismileed, 
Tho 90th June 1871. 
Present : 
Bir James W. Oolvile, Lord Justice James, 
Lord Justice Molish, and Sir Lawrence 
Peel. 


Sharé-holders—Limitation—Oause of 
a 


On Appeal from the High Court at Calowlia.* 
Byud Lootf Ali Khan; e 
vertut 


Mossamot Afzuloonissa Begum and others. 
A sum of 2 lace of rupees which hed been paid by a 


debtor in satisfaction of a larger sum due to the 
share-holders (amoog wham were the ff and the 
defendants) the heirs of a deceased , acoording 
to their shares in the was a by the 


to the whole debt and the plaintiff's claim was 

reduoed by 25,0C0 rupees, while the defendants received 
16,000 rupees more than that they were entitled vo from 
the oommon debtor. . 


The present suit was brought by the 
the defendants for hia full share of 
defendants pleaded that the 
limitation, more than 12 years elaps 
date of the original payment of the 2 tace. 


deb 
lacs, and 


limitation ran, not from the 
buè from the tims that the 
than their proper ahsre. 





* Fren the judgment of Seton-Karr and 
June 1865,—8 W. 


"1 


Cy Hulings, p. 113. 


e "s 


No. 464 of 1864. decided i 


j 1871.] Privy 


Held also that the plaintiff was entitled to resorer 
from the d not the fall sam of 25,000 rupees 
which he had lost as tke t of the ibaa | 


©. “Scalnst thedebtor, but the 1 rupees which the defen- 
` A dants had received over and roper share, and 
e Whictfenust be considered as money had and received by 


the defesdants to the platatif'e use 


tx this case their Lordships are of opinion 
that the decree of the High Court ought to 
be reversed, and the decree of the Zillah 
Judge maintained, with a variation which 
their Lordships will state. 


The cfroumstancés of the case are these. 
Therg*was a very large bond debt, and 
a ntly, as. far as the evidence in this 
a (a that debt was a debt payable to 

the share-holders, the heirs of a deceased 
* banker, according to their shares in tho 

estate, Out of that debt, a sum of rupees 

2,00,000 was paid, and ap tly was paid 

in the respect of some of the shares of the 


defendants, and not in respect, of the share of 


the plaintiff, the present a t. The 
sum of ru 2,00,000 having thus paid, 
different anata elders were minded to bring 
soparnte actions against the debtor for their 
shares respectively of the balance, in each 
action assuming that the rupees 2,008000 had 
been paid in respect of the share. But the 
debtor contended that he was entitled to 
have the rupees 2,00,020 appropriated in part 
reduction of the whole debt The result in 
all those actions was that the Court decided 
that the fípess 2,00,000 must (against the 
debtor) be appropriated to the whole debt. 
eand in oonsequenoe of their so holding that 
it mast be so appropriated, they out” down 
the claim of the appellant very considerably, 
and they enln the claims of the respond- 
ents ond gave them a very oonsiderable 
benoflt,—the result being that from that 
mode of dealing with the payment of the rupees 


2,00,000, the plainflff lost rupees 25,000 of 


e his share, nnd the defendants got, as they 
have admitted .‘hrough all the proceedings, 
rupees 16,000 more than they were entitled to 
‘from the common debtor. 


That being so, the appellant filed his plaint, 
saying, in effect, ' You received the rupees 
** 2,00,000 and it has been now decided that 
“thet rupees  2,00,000 must be consi- 
“ dered as being yecelved on account of: all 
“of us, and must be so considered from 
“the time when «he Court so decided, ap d 
“ you must account to me for my full share 

“of that sum.", In thig case the Judge of 

the Zillah Court did not take that view, but 
e ° tools it as a debt arising out of the result of 
ého suits, and he came tosthe conclusion that 


oe s | NEL 


THE WEEKLY REPORTER. 


.That defence would 


e 


C'oupeil. 2L 
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the rupees 25,000, whiolethe plnintiff had lost 
as the result of the próoeedings based upon 
the new view taken of the original payment, 


Was the sum whjch the plaintiff was entitled 


to recover from hib co-obligees The defence 
of the Statute of Limitations was pleaded 
and was overruled by the Zillah Judge. 


That defence of the Statute of Limitations 
was however sustained by the High Court. 
inly not be opplioe- 
Ple if the claim were based on or arose out 
of the result of the suits, and not out of the 
original grs Their Lordships are of 
opinion that it did arise ont of the result 
of the suit and not out of the ori 
payment, which, as far as the appellang and 
respondent ara concerned, was clearly a 
payment made upon the footing that it was 
to be taken out of the share of the respon- 
dent; and it wus not till the respondent had 
got more than his share that he could be said 
to have reoeived any money to the use of tho 
appellant, ao as to give any grouad of ac- 
tion. 


a 


But the oske does not stand merely -upon 
that, There was a doou/tient which appears 
originally to have» been very much relied 
upon by the defendants themselvee—the re- 
spondents—as a document excluding this 
claim. They said there was a deed of com- 
promise which the claim of the 
appellant to any ahargef anything which we 
have actually received is barred. On 
the other hand, the appellant's contention 
with referance to that deed was that 
there was a particular clause of that deed 
(the 11th clause of one deed, and the 10th 
of unother similar deed), the effect of which he 
says is this:—'' There is an appeal pending 
'' between me and the debtor, in which. I 
‘aim trying to get back what I can upon the 
“ footing that the decision of the Couit is 
"' wrong about the two lacs of rupees. That 
‘‘ being so, the compromise is not. to affect 
“that in any way whatever? and if any 
“ claim should arise out of the result of that 
“appeal, &ny question upon that i» reserved 
‘88 between us." The Zillah Uourt was of 
opinion that that was the true effect and oon- 
siruotion of the deed, and in that opinion their 
Lordships concur, From that time it appears 


to their Lordships there could be no question 


as to tle Statute of Limitation’, as the thing 
was by contract, between the partigs reserv 

and kept open until the decision of that suit 
was arrived at, and very reasonably s0,.be~ 
otuso if the plaintiff had sucqeeded iu thet 
suit in getting the money from the debtor, 
of course * he would have had no manner of 
claim’ whatever ‘against the respondents, « 

e 


= “95,000 loss had been incurred 


T āū LY 
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who were deeirous*that he should prooeed 
with that claim and should recover as much 
as poagible, from the other party and not 
from them. Their Ce s are of opinidn 
that the decimon of the High Court, that 
there was a ber under the Statute of Limita- 
tions, was erroneous. 


But the Judge of the Zillah Court arrived 
at the conolusion that the plaintiff was enti- 
fled to recover the rupees 25,000, that is to say, 
the sum which he lost. Their Lordships are 
of opinion that thatis not the true measure 
of the liability of the respondents, that they 


“Were not obliged’to indemnify him from the 


loss which arose from the mode in which the 
suits against the debtor were dealt with; but 
that as they had received the rupees 2,00,000, 
and afterwards by the result of the pro- 
ceedings they had received in respect of 
that same debt rupees 16,000 more than 
they admitted themselves to be the full 
amount ef their claim, and as part of the 
same mode of dealing with them the rupees 
the plain- 
tiff, their Lordships are of opiuion that upo 
every principle of equity the rupees 16,000 


surplus so received was nfoney had and re- 


ceived vo the plaintiff's use, and that his 
claim to that amount was one of the things 
which he was entitled to make under the 
deed of compromise. Their Lordships are 
of opinion that there m»pothing in the oon- 
tention that this alaim was not specifically 
made by the plaint in this suit. The plint 
clearly states the circumstances under which 
the claim of the plaintiff arises. He cannot 
sustain his suit for the whole amount claim- 
ed, but there is nothing in his claim for the 
larger amount which deprives him of his 
right to recover the er amount, which, 
as the result of the facts pleaded and proved, 


. their Lordships are of opinion is equitably 


due to him. It can only affect costs, and 
with those the Zillah Judge has dealt on the 
footing that’the plaintiff had failed for the 
greater part of the claim. "s 


Their Lordships will therefore recommend 
to her Majesty that the decree of the High 
Court should be reversed, and that the deci- 
sion of the Zillah Judge should be affirmed 
‘with this varmation, that instead of the sum 
of rupees 250,539 the sym of rupees 16,§56-6-9 
wil be tbe sum inserted; to carry interest 
from the 71st SeptemBdr 1861 to the date 
of payment. n 


The appellant will have the costs of the 
appeal here, but no costs ‘arb to de allowed 
of either party of the appdhl] in the *High 

ee C g 
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Court. The oosts as origina!} iven in the 

Zillah Court will remain. M E 


The3réJuly 1971, ° œ 


Present: 


Sir James W. Colvile, Lord Justice Jamoa, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Minors—Oollusive sale—Oomprynise 
—Practi 


oo. 
e e 


On Appeal from the High Court at Calouita.* 
Moulvie Abdool Ali, 


Det W^ 


Mozuffer Hossein Chowdhry and others. 


A guit by the plaintiffs’ for the plaintiffs’ 
mother's share in oortain dower ted in a for 
62,918 rupees, calculated on the allegation i the plaint 
that such share was jrd «f the entre amount of deer. 
That suit having been sold by tbe plaintiff's guardinns 
for the alleged sum of 51,000-rupees, the plaintiff 
biought the present suit to set aside that sale as collu- 
mve, 


Hep that it was inenmbent on the defendants in this 
suit to prove that they paid the 51,000 rupees to the 
plain when they came of age, or at least that the 
money reached the plaintiffs: hands when they came of 
age. T ; © 


A com ise set up br the defendants m the present 
suit ha been rejected, a decree was given to 
plaintiffs for the sum of rupees 62,918 awarded in the 
original suit. That decree was upheld m appeal; but as 
jt was alleged that on the facts stated in the plaint in the 
original suit the plaintiffs’ mother's ahare of the dower 
was i2. and not jrd, the Prify Comal held that 
plain ought not to benefit by that mistake, if it was 
a mistake, and they aooordingly left it to the lower 
Court to enquire into that point and to let execution 
for the 4th or the jrd share, aoqording as che fast ilat 
turn out. 


Where a compromise of a suit is made, it ought to be® 


carried out by proper deeds and filed in it paracu- 
larly where infants are po as to have the 
assent of the Court at the time instead of its being 
totally concealed from them. 


The Privy Counal will not interfere on a case in 
which objections are taken to matters of oe, unless 
they see very olearly that justice has nos done, 


Tua is an appeal from:a decision of the* 
High Court of Judicature if Bengal, affirming 


1 


and modifying a decree of,the Principal Sud- $ ° 


der Ameen of Backergunge, dated tfe 9th 





= From the judgment of Seton-Kerr and r- 
son, J. J., in lar Appeal No. 224, of 1 de- " 
cided 23nd Aaroh 1886,—4see 6 .W, Re Civil, 178. e 
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1865.. The object of the enit was to set 


Ma 
"aida a sale of the interest of the plaintiffs in 


a former suit. The original suit, the sale of 


e Which was sought to be set aside, was a suit 


whiph had been brought by the guardian of 
the present ploi&tiffa on their account against 
thir grandfather to recover the plaintiffs’ 
share of their grandmother's dower. That 
suit had been sold to a lady, who appeared on 
the face of the sale to be the purchaser, for 
the price of 61,000 rupees. The pleint al- 
] that it wasp collusive and a flotitious 
"s Ih the anawer the defendants , allege 
that othe suit is not maintainable,' upon the 
ggund that it was a valid sale ; and they ray 
secondly, which is practically the same thing, 
that ''the guardian of the plaintiffs having, 
** for their benefit and in lieu of an adequate 
“ consideration, with the approval of their 
“father and the permission ef the principal 
“ head of their family, and their eldest pater- 
‘nal uncle, the said Meer Fojummul Ali, 
“bond fide sold the suit, No. 42,—any 
** glaim in respect thereof cannot lie ngainst 
* me, or against any one, save their guar- 
« dian, father, and paternal uncle,—and the 
t said valid deed of sale is on no account lia- 
‘ ble to be set aside." Itis remarkablo that 
in this answer the defendants do not allege 
either thet the originel deoree was obtained 
for too much money, nor yet do they all 
except most indirectly, and their Lordships 
en pese to think they do not practically 
allege afPall, that the defendant had ever 
paid the purchase money of 51,000 rupees 
either to the guardian on account of the in- 
fants, or to the infants after they came of 


age. 


The next step in the present suit that ap- 
pears is, that on the 9th of January 1865, 
there were applications by both the parties 
for the postponermient of the hearing of the 
suit, on the ground that negotiations for a 
compromise were going on, and it was order- 
ed by the Judge that ‘‘ time be given to the 
** 6th of February, which day is fixed for the 
‘‘ hearing of the suit; if no settlement takes 
** place within that time both‘ parties must be 


.'' present with their evidence, otherwise 


. & no objection will be admitted." 


. effect when the pro 


ee 


It is im- 
portant, with reference to the point which 
was subsequently raised, to observe that when 
the first application for postponement was 
made, the most distinctly warned the 

ios that if the compromise did not take 
ime came fqr hearin 
the suit, he should insist that it steuld be 
heard, and they must be ready with their 
Videnoe. e. 


ae » 
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The next important ragtter that take place 
is that in February (the native date is 20th 
Balroon 1271), & deed of compromise, called 
a solehnamah, wał actually executed. It is 
unn to recite the terms of it, except 
thatit is perfectly clear on the face of 1t that 
it gives the plaintiffs not only very much lees 
than what the amount of the original decree 
was, but also very muoh legs than the original 
compromise of 51,000 rupees. That solehna- 
mah was registered ou the 15th of March. 
There is also produved an alleged receipt, 
which the plaintiffs deny, of 2,000 rupees 


for the costs of the suit. Then on the &9fr 


of April there is a further application by both 
parties forthe postponement of the suit. It 
does not appear how it was not heard at the 
time originally appointed ; probably, although 
there is no formal order, some applieations 
must have been made in the interval for the 
postponement, but on the 29th of April there 
is the application of both parties forsa further 
postponement. There is this difference be- 


tween them, that although it is clear that tho ==> 


deeds of compromise had been actually exeout- 
ed, and also actually registered at that time, 
yet the plaintiffs d8 not state that the matter 
had been compromised, but they state that ne- 
gotiatibns for an amicable settlement are going 
on between the parties, but the compromise 
cannot be concluded unless an extension of 
time be granted, and therefore, the plaintifis, 
notwithstanding that they had executed the 
deed of compromise, and notwithstanding 
the deed of compromise been regis- 
tered, clearly treat the suit as not being 
actually compromised, and the arrangement 
as not being actually made at that time. 
The petition of the defendant, no doubt, is in 
other terms, because he says, '' wher@sa 
** compromise hes been come to between both 
* parties." On that the Judge orders that 
a wook’s time be granted, and the case be 
brought on for hearing on the 8th of May. 
Looking at the terms of his pfevious order, 


that algo, seams a clear warning that when : 


the 8th-of May came, if what he considered a 
valid compromise was not at that time effeot- 
ed, he should go on and hear the case. Then 
it also appears that on the same 29th of 
April a variety of witnesses were heard in 
Court both for the plaintiffs ‘4nd the defend- 
ant; end that alao-goes to show that the par- 
ties could not passihly have conceiued that the 
suit was finally compromised at that time, for 
it appears that several witnesses, as Many as 


g | five, were examined for the’ plaintiffs, and 


three were expmined for the defendant. 

The witfeses for the plaintiffs depose that 

they were præ at the tiggo hen the origi- 
$ 


. : (S 


nal compromises was ‘nade, that no portion of 
the Rs. 51,000 was paid, and three of them 
state that the defendant said that he wo 
pay it to the plaintiffs whenthey came of age. 
The witnesses for the defendant do not deny 
that. eTbey speak to matters which for the 
most part seem immaterial as to whether the 
uncles of the plaintiffs and the plaintiffs were 
on amicable terms pr not. That took place on 
the 29th April. There appears to have been 
one day farther postponement, and on the 9th 
of May the suit came on for hearing, and then 
for the first time an application was made by 
mooktear of the defendant to flle this 
eolehbnamah on account of the plaintiffs, and 
the plaintiffs’ vakeels themselves when called 
upon said they knew nothing at all about the 
matter. There were subsequently an exami- 
nation of the mooktears, which did not throw 
very much more light upon it, bnt in that 
state of things the Judge was not satisfled, 
and he refused to acoept the compromise, and 
then he Went on to hear the suit. One other 


wa Witnes, one of the unoles of the plaintiffs, 


was examined, and the Judge same to the 
conclusion, —and upon the evidenoe as before 
him it fs hardly disputed the conclusion 
would be a correct one,—that the original 
compromise of the first suit was a compromise 
which by no possibility could stand, end that 
it must be set aside; and the defendant rais- 
ing no defenoe that, if it was set aside, tho 
decree obtained in the"driginal enit was not a 
right and valid decree, the judgment was 
that they should have the beneflt of that 
decree. 


From that decree there was an appeal to 
the High Court, andthe High Court sent a 
letter to the Judge below, requesting him to 
heaf further evidence upon the question 
whether the .plaintiff had asseuted to the fll- 
ing of the solehnamah. That was all the 
matter ‘that he was to inquire into, as the 
Judges of the High Couit say, and -their 
Lordships of urse must give.credit to what 
they say; although in the petition of appeal 
a complaint is certainly made that the ‘first 
Judge in the Oourt below had not postponed 
the trial for the purpose of enabling further 
evidence to be given’by the defendant. The 
Judges of the High Court, in their ultimate 
judgment, say that no such Appian was 
made t$ them, but that the only &ppMestioa 


e respecting.a re-hearinggghioh was made to 


them was as to whether the solehnamah had 
a fled with ‘the authority of the plaint- 


On that the case went .dotwit again.to the 


e Court below, and:it appears DY the jadgment 
e 
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of the learned Judge of that Court that time 


was again given for the parties to’ appear. He . 


summoned the plaintiffa, and he examined thé 
plaintiffs, and also their mooktear, for the 


purpose of seeing whether they had asfehtede 


to the filing of the cempromise. 


! they depos 
that they had not assented to jt, that there wero ` 


certain conditions to be performed before the 
deed was filed, that the defendant had refysed 
to perform those conditions, and thet it had 
been filed by the mooktear of the defendant 
without their oongent at the time and against 
‘heir will. The Judge ef the Oourt balow 
reported that conclusion to- Supreme 
Oourt Then the game dn again Before 
the High Court, and they were clearby *of 
opinion, as the Court below had been 

the original compromise had 
fraud. They were also of opinion that the 
compromise in this suif had been improperly 
obtained ; and then, an objection haying been 
raised under tas Statute of Limitations, in 
order to avoid al] darin that might be 
raised under the Statute of Limitations, they 
altered the form of the decree without chang- 
ing the names of the parties in the degree, so 
as simply to declare that the defendant was a 
trustee tor the plaintiffs, and that the plain- 
tiffs wee entitled to the henefit of thet 


deoreo. 


From that decision an appeal has been 
brought, and the two questions that have 
been substantially i cu9d balote ua e(indepen- 
dently of the third queetion'as to amount, 
which will be alluded to presently) were first, 
that the Judge of the Court below had erred* 
in not giving further time on the 9th of May 
for the hearing of witnesses asto the non- 
payment of the ru 61,000; and, secondly, 
that he had erred 1n not giving the defendant 
an opportunity when it cama down to him 
the second time to hear witnesses as to the 
validity of the compromise in-the suit itself, 


Now, ‘both these objections are really obi 


jeotions to matters o 
their Lord&hipa could see; and see very clearly, 
that justice . not been done, they would 
not interfere with the decision of the Court 
below on a question like-this. i 


practice, and “unless 


. Now, the first question is, did the Judge, 


of the €ourt below act improperly in riot 


givingethe defendant further time to produce 


witnesses to prove that ehe Aad paji the 
rupees 61,000 ? Now, how does the cdse stand? 
In.the.flgt place, iphis origi 
nowher® alleges he had paid it; and certainly 


itis very .diffeult indeed to believecthat if *, 
he had paid it, mere particularly if, whicl$ - 
e i: e 


* 4 -v 


been obtained by e 


\ 


A 
P 
e 


answer ‘he, >° 


a 
t 


n A 


4 


` allowed it 


Pa 
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, their Lordsbipe are disposed to think he must 
ve in order to have adefenoce to this suit, 
335 paid it to the plaintiff when they 
ee ee thet the money had 

when ign Sesto of age, it is 

Tchr to believ& that if had such 
a defence as that he would not have > laini 
alleged it. Then, seeondly, it appears that 
the learned yee of the Oourt below when 
he oonsented fo the postponement of the trial, 
dfd most distinctly warn the parties that 
when the proper -for came, if 
the compfomis® was not held to bé valid, he 
shouldyffo on and hear the case. Next, it 
appears that on the 20th April, a variety of 
Witnesses were examined in Court by both 
sides, which seems to show most olearly that 
"both parties understood at that time, when 


the com had apparently been affected, 
that if it was not «o be valid the 
suit would go on to be heard. 


Next, it is said hy the learned Judge in 
the Court below that a commission had gone 
to Dacoa, and that no witnesses had been 
examined underit, and thet that was the 
fault of the defendant; and then, besides 
that. the High Oourt say that this gbjection 
was never urged before them when the case 
game up before them for the first’ time; and 
if further inquiry was to be made, the de- 
fendant ought to have insisted on that when 
jt came up for the first time, and not have 

9; so back for farther examination, 
on one point, and then when it comes on 
again, say it is to go back for another further 


examination on another point. And, indeed, 
both the Courts below a to have been 
alleged want of 


Was a Mere excuse, 
that the whole object wes an object of delay 
and to keep the plaintiffs out of their just 
claims, and their Lordships are to 
eagree with that conclusion, —at any rate they 
cannot dissent from it. 


' Then, did the learned Judge in the Court 
below err on the second question by not 
giving the defendant an opportunity of hear- 
ing witnesses to prove that the seoond Par 
promise, the compromise of this 
had been validly. entered into? "BS give gives 
"hio rowono himalf. Ho stateo whit ho 
did :—‘‘ As, however, the High Ooart of 
« n eu tas, qn accordance with the 
iens raised in appeal in consequence 
ae er TOs ents, not ha 
*& ed, in letter No. 3871, 


been represent- 
ted 12th Beoem- 


. * ber, 1805, requested thag this Court asoer- 


# tin whether the deed wf solehnamah was 
se. e 
s i b 


“ tiled with the cognizante and oonsedt of 
B laintiffs, and make a this 
“Qourt, i in compliance with the said ord 
“eo as to remové all doubts and objections, 
* on receipt of the order required the, per- 
* sonal attendance of the plaintiffs who 


ae cage qe ae having this . 


“ dg e 6th January 1866, attended Oourt 
e Rud being questioned’’—then he states the, 
substance of their evidence, and of the evi- 
dence of their mooktear. Then he goes on 


“The defendant, through his pleader 


ee mn Chander Bose, algo files Ory afe 


^ the counterpart of the sol 

* wishes also to flle a mp of witnoemps to 
** establish that the compromise did actually 
/' take place; but as the list was not filed 
“on the 18th December 1865, the personal 
‘‘ attendance of the plaintiffs was required 
Bici ten days, and since a farther post- 

t ponement was made, this Court does 


* not consider postponing the repost called ` 
Therefore 


te for any longer for proafs.”’ 
i. 
ed fu leaye to a fist of witmessts to 
Rs that the compromise did 
take place, whioh,"&as it turned out, was not 
a matter which the plaintiffs denied. That 
list was to be filed by the 18th December. It 
was not filed on the 18th December. Then 
ten days’ further time was given, that is, to 
the 28th December, apei*then it was ultimate. 
ly not heard on the 38th December, but was 
further postponed till the 6th January. The 
defendants then, apparently, were not ready 
with their witnesses, and when the Judge 


“og. 


lr gre mg p a Ae rag mem 


was determined to go. on they asked for still 
further time. Then the J comes tothe e 
conglysion that that is all a shuffle, and that. 


they do not really want to bring tha witnodkes 
and that the whole proceeding was, for the 
mere purpose of delay. It appeara quite 
evident that their Lordships cannot dissent 
from that conclusion. The High Court came 
also to the irm chi aid, indepen- 
dently of deo on, of whether the 
learned J 2 e Court below had: given. 
a proper opportunity. to the defendant of 
being beard, it hardly appears to be arguable 
that this deed of compromise in the first 
suit itself ean possibly stand. The ad- 
mitted facta show that it cannót fund. Haro 
Wis guludluu uf (wu Uuu rubus wi d 
pears to be an alleged sale on thedaoe of it, 
to. a perfectly independent person. After 
thas sale is made, the came goes on Just dg 
mame as if no compromise had'ebeen 

at all. There.ia, an elaborate judgment of 
the Qourf in LUN origina! mit, disposing of 
all the *dbjectibna that had been raised. in if, 


3 
e 
A e 


a zt * c 
; In 





a 


wher in point ofe fact it appeers now that 
there was no real suit at all at that time,,and 
the whole thing was a fiction, the defendant 
having brought the suit*nimself. It isim- 
possible that a proceeding so obtained can 
possibly be supported in any Court. If there 
really had been an honest compromise made, 
the practice of the Court is quite plain as to 


how {hat comprdmise ought to have been, 


‘carried out; it ought to have bean carried 
out by proper deeds and filed in Oourt, par- 
ticularly where infants were concerned, so as 
to have had the assent of the Court at the 
“thes instead of its being totally concealed 
from them. Therefore it is plainit must be 
set aside, and there is not the least reason to 
suppose that any portion of this Rs. 51,000 
wes paid. There is strong evidence that none 
of it was paid, and there is no evidence at ali 
to the contrary. Therefore their Lordships 
are of opinion on the merits that this appeal 
ought tabe dismissed with costa. 

But then & farther question was . raised. 
It was argued by the Counsel fpr thé appel- 
lant, though th&f question has never been 
raised*"in either of the Courts below at ell, 
that on the face of the original plaint it ap- 
peared that the judgment in the original suit 
had been obtained for a very mugh larger 
sum than on the facts, as explained in the 
plaint in the original suit itself, the plaintiffs 
could possibly be efttiled: to. It was not 
substantially denied by the Counsel for the 
defendants that, if the facts actually happened 
as they appear to be recited in the -original 
plaint to have happened, the mother oF the 
plaintiffs instead of being entitled to one- 
e ' third of the whole amount of the dower would 
only be entitled to one-eighth The result 
of ‘the calculation, as their Lordships have 
made it out, is that instead of the plaintifs 
being entitled to 62,918 ru with interest, 
which is the sum for which the origin- 
al decree was given, they would only 
be entitled to 30,333 rupees with inter- 
est. Their Lordships, after ideration, 
-are of opinion that if that is acomrate, the 
plaintiffs, who come for equitable relief in 
Betting aside this invalid sale on the ground 
that it is fraudulent, if it appears on the ori- 
ginal plaint that they have by a pure mistake 
obtained judgment for a great deal r sam 
than fhey ought to*have done, odght not 
to obtain 4e benefit ofethac mistake. But 
their Lordships cannot be perfectly certain as 
tp tow the factsein that respect really are, 
because it certfinly seems extraordinary that 
this point appears never to have been raised 
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is not in the record, but only the recital of 


to do under those circumstances is to recom- 
mend to Her Majesty that the decreeof tha 
High Court be affirmed with costa, buf subject 
to the following proviso and declaration ; that 
is to say, inesmuch as it has been represented 
by the Counsel for the appellant on the heer- 

ing of this appeal that, assuming the pedigree 
of the family to have been as stated in the 
plaint filed in the original suit of Meer Ab- 

dool Mujeed Ohowdry, the share of Eaden 
Missa in the estate loft by Buheemun Nissa 
was, according to Mohammedan laf» one- 

eighth only instead of one-third as stated in 
the said plaint, and that the share*of each of 
the respondents, the pleintiffs in the present 


suit, in the estate left by the said Faden Missa” 


being according to Mohammedan law one- 


fourth, the sail respondents were on the face . 


of the plaint entitled by Mohammedan law to 
at most onc-sixteenth of the sums in question, 
instead of the proportion therein mentioned, 
that is to sny, to the sum of Ha. 30,333-6-4, 
instead of Rs. 62,913-9-3; and inasmuch as 
the record in the said appeal does not afford 
sufficient grounds for determining the correct- 
ness of euch representations, it is ordered thut 
execution is not to be issued for any groater 
amount than the said sum of Rs 30,883-5-4, 


with interest thereon, from the 29th July: 


1859, and the costs payable by the appellant 
in the two suits and the costs of the. appeal, 
unless and until the seid respondents shall 
show to the satisfaction of the High Court, 
that according to Mohammedan law and the 
pedigree of the family, they were at the time 
of the institution of the original suit entitled 
to some larger sum than the said sum of 
Rs. 30,838-6-4, in which case execution ma 
be issued accordingly. - 





The 8rd July 1871. 
Present : 


Sir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrence 
Peel. 


Oonsideration money — Sale—Regis- 


* 


tration — Denial of execution — Act | 


xx of 1866. 
On Appeal from the High Court at Calowtia ** 
° Futteh Chund 00, 
e 


sors e 


Leelumber Singh Doss and others. , 
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it. Therefore, whatsheir Lordships propos ^ 
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, either in the original suit er in ie pgosent | ; 
* suit in any of the Courts. The'original plaint | th 
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Jn dam iN M MS 8 
J., in Regular A o. 282 of 1897, decided os 

e 80th March iadd ot reported 
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\ An stram Diba ees e the payment of the 
° eaa mones for wh was tobe ultimately an 
ebeolute sale of the property «n question,—for what in 
east tel ah o d M E EDU 
is an ent whioh by the nd Section of Act XX 
d eoi 19 ip oann ed io be i and cannot be re- 
octved if evidence under Section 49 if it has not been 

1 ° 


erato as a sale ef the prüperty. The forty- 
ninth Section of the Act says that no doou- 
ment that has not been registered ,under the - 
Act, supposing i$ is one which ought to be 
‘registered, is receivable in evidence. The 
procedure which the Act prescribes is ef this 
kind :—The party seeking to register a deed 
is, under the thirty-sirth Seotion, to go first 
before the Registrar, or, as jn this case, a Sub- 
Registrar. If the Sub-Registrar roftises tq 
register the deed, there is then an appeal 
from his refusal, upon whatever reasons it is 
founded, to the Registrar, the next higher 
officer, and if that person comfrms the cuis. 
refusing the registration, the eighty-fou 
Seotion gives to the party SERN V the power 
of going by petition to the Zilah Judge. In 
the present case the Sub-Rogistrar and after- 
wards the Registrar refused to register the 
instrument, because the parties, the respond- 
ents, by whom it purported to have been 
executed, denied that they had executed it. 
It has been argued that the Act dfords no 
means for trying such an issue as was thus. 
raised } and consequently that unless the un- 
registered instrument be admitted in evidence 
in a regular suit wherein the fact of if exe- 
cution can be tried, the right of the party 
claiming under it would be defeated by the 
false and dishonest denial of his own signa- 
ture by tha opposite party. Their Lordships, 
however, looking to the words of the eighty- 
fourth Section, andthe form of the petition 
given in the schedule, and in particular to 
the fourth paragraph of that form, which oon- 
tains the words ** the said O D appeared e 
“ personally before the Registrar and falsely 
‘denied the execution of such instrument,” 
think that the Zillah Judge would have juris- e 
diction to determine such a question. Power 
is expressly given to him to summon the phr- 
ties, and their Lordships imagine that there 
must also be power to summon witnosses, if 
witnesses should be necessary. How the 
Zillah Judges may deal with this statutory . 
jurisdiction, their Lordships are unable to 
say. It however, reasonable to sup- 
pose thát if they saw that a primd facis oase -° 
of execution of the deed was made out, they 
would direct the document to be registered, 
and refer the parties to try the question of 
forgery or non-forgery in suit. 
Buch a decision would not fran: bint the .— 
righta*of the party defying the execution of 
the document sands on the other hand, it e 
would nof preclude the opposite party from ° 
proving in a less summmry proceedin t 
the denial was falso. Their Yordahips must 
` the asume, »in thes absence of any proof to the 
ə , ultimately an absolute sale of the property contgary, that the Judges exercise this juris- 

in question, for what in dhuity did presently ' diction in a réasonable and paper manner. > 
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Where a person who is all to have executed a 
deed denies before the I Officer that the 
deed was executed by him, the J ha 
regard to the provisians of Section 84 and the form o 
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th on given in the Schedule to the Act, has 
Pur eis to determine such a question, 
e 
Ix this case the appellant brought his suit, 
which ‘was in the nature of a bill for specific 
perfermance, claiming to have the contract 
entered ixto by the instrument in question 
e carried out, and, on the footing of that, a 
deed of absolute sale executed ; and he added 
that the suit was also for issuing “an order 
for its registration.” Their L@rdships under- 
stand those words to im & prayer that the 
deed of absolute sale when executed might be 
ordered to be registered; and not to point to 
the registration of the instrument upon which 
the suit was brought. This prayer was pro- 
bably inserted with a view to moet the 
difficulties which it was apprehended might 
be occasioned by the prior registration of the 
defendant’s document of a date subsequent to 
that of the instrument on which the appellant 
‘sued. The Court of first instance found 
that this instrument was not one which the 
1 ipn Aot now in force required to be 
a ae admitted it accordingly in evi- 
denoe, and upon the merits made a decree in 
° favour of the plaintiff. The case then went 
by appeal to the High Court, and the objec 
tion was there taken that the instrument 
being one which the Act requires to be regis- 
tered and which had not been registered, it 
was not receivable in evidence, and that 
therefore there was no foundation for the 
intiffs suit. The decision of the Court 
/@ w was accordingly reversed, and the sit 
dismissed with costs. The appeal before us 
1s against that decision. 


It appears to their Lordships that although 
this case is undoubtedly an extremely hard 
one, they are bound to affirm the decree of 
the High Codrt. The Registration Aot re- 

e recently passed in India is extremely stringent. 

m Their “Lordships® have, “inthe first Blasa, io 
e doubt whateyer that the instrument iÅ que- 
tion 4s one whidh, by the second Sectior of 

the Aot; 1s required to be registered ; that it 

^  * ism instrument acknowledging the payment 
of the consideration money for what Was to 


Y 
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Well, then, how fo the facts stand upon 


this case? The appellant went before the 
Sub-Registrar, and he appealed to the Regis- 
trar He then, unfortunately for himself, 
through bad advice or some cause, omit- 
ted to proceed as the Act directs under the 
eighty-fourth Section, in which case he might 
have obtained the registration of the deed in 
the way I have suggested, and brought this 
suit refying on a non-registered: deed. He 
failed to purue the remedies given him by 
the Aot, or at least to exhaust those rembdice. 


It seems impossible to their Lordships, under 


circumstanges, to say that, acting under 
visions of a very usefal though strin- 

gont statute, the Judges of the High Oourt 
have miscarried im ruling that the document, 
not having. been registered, was inadmissible 
in evidence, and that the plaintiff's suit had 
wholly failed. Their Lordships feel that this 
mey bea very hard case; they would willing- 
ly have relieved the M they could, but 
to make “any order, such as that sug- 
gested by Mr. Bell, seems to their Lordships 
to be beyond the functions and ce of 


en Afppellate Coqzt. It may be thet the 
ap may beable partially to obtain 
relief, since of the consideration mon 


seems to be still in his hands. Their Lord: 
ships, however, dealing with this appeal, 


have but one course before them, whith is- 


hambly to recommend Her Mojesty to dismiss! 
the appeal with costs. °°. 


The 4th July 1871. 
Pram : 


e t 
Bir James W. Colvile, Lord. Justice James; 
Lot Justice Mellish, and Sir Lawrence Peek. 


On appeal from the High Court at Catouitei* 


Meer Mahomed Tague: Chowd)yy, 
versus i 
Judorath Jha and others. 


recover 


omtted to give forma] proof 


oovfirmed. 
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Ix this case the plaintiff brought his suit 
to recover some land. „He was inet by à case, 


on (he part óf the defendants which alleged 


Council. ` [Vo]. XVI: 
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that the person from whom he claimed Rad no * 


power to sell the'lanf claimedy or at least part 
of it. Therofore it was necessary that the 
boundaries’ of thé land in dispute should be 
clearly pointed out; A local investigation 
was accordingly directed to [ascertain those 
boundaries. The Ameen ‘appointed «to con- 
duct the investigation went tothe spot? e The 
plaintiff either failed to appear before dim 
altogether, or jf the pérsoñs wlio, after som’ 
delay, did appear, were his agents (a fact 
which he has some times disputed) suggested 
tha the bound&ries Ware erroneoiisly muted 
in the plaint. The rNeulé was thaf no report 
concerning the boundaries was mada to’ the 
Oourf, and the perties again appeared Before 
it. On this second ‘appearance, the plaintiff 
does not appear to;havo taken any objection 
as to the Proceddings of the Amoet, dnd the 
Court upon that ground, and also upon the 
ground of his having omitted to give formal 
proof of his deed of purchase; dismissed tile 
suit. In fast, there was no evideftoe what- 
ever in support of his claim before the Court 


except the production of the uüproved kowala ' 


or bill of sale. He then appealed to the High: 
Court, and his complaint there was’ not: so 
much that-his'suif had been disthissdd'bedausd 
he had failed to prove his osse, es that the 
lowet Court had not given” him- farther tinie 
or dirdeted' á' seddhit Ideal in'Vestigation: 


The High Court, dealing with this as a puro 
question of practice, said that he had not 
lgiven any sufficient exouse' for his: former 
[lue end on'that gróund dismissed' the dj 
peal. Then he comes here, taking. ‘objections 


ne |-some of which ho’ never took*in the Court ber 

sult -becanse pfitntiff falled-to Ar take proper steps 

. Bare be hinge e the ooa fortan und because 
0 


‘Tow, and'aslis'ub to roverso that decision. We 
"cannot see that there are any grounds for do- 
ingrthig; ‘arid their Gordahipss therefore, wilt 
humbly reotmménd Her’ Majesty’ to dismiss 
@ . e 


I. «d 
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: The 4th July 1871. 


eSir James W. Colvile, Lord Justice James, 
Lord Justice Mellish, and fir Lawrence Peel. 
e 
Evidence—Long possession—Issam- 
novisee roturns. 


Os Appeal from the High Court at Caleutta.* | Peers 


e Farquharson, 


> e 
3 C7 sus 


The Government of Bengal and others. 


Tho plaintiff, the purchaser of Ane under a sale 
for the non-payment of the rent o putnee, sued the 
defendant, who was in on of the land included 


in the putnee, for a t to the 1ent of the land 
and have a proper rent to him oat of the land. 
He relied on three ovisee returns for three 


that sol as remembered the propersy Ee quix- 
tt len? t the Cbatwalee tenure waa 8, pone 
The lower Court dismissed the plaintiff's su! bo 

the defendants had been in possession of 8,000 bes- 


HELD (ingasffimanoes of ‘the conourrent decisions 
of the lower Courts) that the long uninterrupted pos- 
ession of the Ghatwal was clearly entitled to have 
greater weight than the issumnovisee returns. 


Tnm suit was originally brought to recover 
alarge quantity, neerly 3,000 beegahs, of 
land. The plaintiff who was the purchaser 
of a putnee under a sale for the non-payment 
of the rent of the putnee, claimed that un- 
der the Aot VIII of 1819, Section 11, hav- 
ing purchased under those circumstances, he 


ing 
* was entitled to set aside all estates which had 


been created after the origin of the putnee, 
and to reoover all the lands whioh were origi- 
nally part of the putnee. However, it ap- 
pearing that the defendant had been in pos- 
session of those lands for a very long time, the 
plaintiff afterwards admitted the defendant's 
right to the possession of the land, and sued 





— — for a right to ineyeste the rent aod have £ 
js proper rent pa to him out of the landa. 


"Thewovidence whfch the plaintiff produoedin 
support ôf his case entirely consisted of three 
© 8 e e. e 





the judgment of Ba and Markby, J. J.. 
No. 18 of I decided on the 28rd 
(RS p. 282. | 
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documents. At fitst: only one document, was 
produced, which wasan issumnovises of the year 
1841. subsequently two other lssumnowisces 
were produoed, whioh are returns made by 
the Polioe, and there is evidenoe to show that 
they are made generally on the information 
of the Ghatwalee holder, stating his name, 
the quantity of land which he holds, and the 
pujjak rent which he paysdor it; and it ap- 


that the then holder of the eetate which the 
defendant now hold, the Ghatwalee holder, 
had returned that the quantity of his land 


was 100 beegahe That was the sole gie - 


denoe for the plaintiff. He did not produce 
any evidence at all to show how it happened 
that if 100 beegahs was all that the Ghat- 
wales bolder was entitled to in the years 
1811, 1812, and 1818, that quantity of 100 
beegahs had been allowed to grow by en- 
creachment unchallenged to the very large 
uantity of 3,000 beegehs at the ti when 
the sale took place. On the other hand, the de- 


in all the returns for those three years,» 


fendant produced evidence to show that as far — 


back as living memory went, ths whole quan- 
tity of 3,000 has beer held by pim as 
part of his Ghatwalee land. ° He produced one 
witness of eighty years old and another of 
seventy-five years old who had known the 
land all their lives, who said that the Ghat- 
walee holder had held the whole 3,000 beegahs 
during all the time thet they remembered the 
property. Both the*Courts below believed 
those witnesses, there being no evidence what- 
ever to contradiot them, and thought that for 
sixty years the land had been so held. Then 
the question arose us a simple question of fact 
before the Courts below, taking the evidence 


on both sides, whether they ought to find that * 


this original estate of the Ghatwalee ho 
consisted of- 100 beegahs only, or of 3, 
beegahs. Both the Courts below found, as a 
matter of fact, on this evidence that the ori- 
ginal Ghatwal consisted of the whole number 
of b of which the defemdant was in 
possessio], and that, therefore, the plaintiff 
was not offtitled to maintain this suit. 

Their Lordships entirely agree with these 
decisions. Not only does this case come a ith- 
in their ordinary rule, that on & mere quee- 
tion of fact where both the Coprts below hava 


egreed and where there has heen no 
in point of law, they Will not reverse the de- 


cisions of the Cotirte ebelow, unless they can 
seo that those decisions are clearly wrong ; but 
their Lordships have come*to tho seme Son 
clusion. It appears to thenf that weight 
must bo &jven-toancient possession, and that 
there magy bo me variety of causes to expiain 
why this quantity was inserted in the returns 
e $ e 


lake  «——. 


~ 
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_in these years, They may*have stated the 
“amount under cultivation or producing profit 
only. "It may have been that the police of- 
oer was careless and did not care about what 
he returned, or it may have been that the 
Ghstwalee holder at that time had. some rea- 
eons for giving ineorrect information ; or pos- 
tibly it may bave been that the ancient Ghat- 
wals originally held only 100 beegahs, but 
that the estate had inoreased to 9,000 beegahs 
“marny years befote, and before the creation of 
the putnee, which, notwithstanding the Aot 
VIII of 1819, would entitle the Ghatwalee 
holder to hold, as against the putneedaer at 
least, the whole quantity. But whatever the 
reason may have been, their Lordships are of 
opinion Qu the long uninterrupted possession 
of the Ghítwalee holder ought clearly | to have 
greater welght than these returns. Upon 
those grounds, tiffrefore, they think that the 
judgment of the Court Below must be af- 
fgned ` 

. With respect to the cases which have been 
referred to, all that they really show is this, 
that different Oourts at different times have 
given greater or less weight to similar re- 
turns. All the Courts agree that they are ad- 
missible in evidenoe, and they have been ad- 
mitted in evidenoe in this case. In each par- 
ticular case the Courts have considered what 
weight ought to be given to them; and it is 
nothing very surprising if the Courts at differ- 
ent times have not given exactly the same 
weight to thee documents. Their [Lordships 
are of opinion thatthe Courts in this particu- 
lar case have given quite as much weight to 
these returns as they deserve, and the weight 
of evidence capnot be regulated by precise 
rules, as the afimissibility of evidenee may 
be. 

e Their Lordshjps*will, therefore, humbly re- 


commend to Her Majesty thet nage be 
dimmissod with costs, UN 


.€ ~ 


The 6th July 1871. 
Present: 


Bir James W. Ooltile, Sire Joseph Népier, 
Lord Justice James, Lord Justice Mellish, 
and Sir Lawrence Peel. 


Bond —Registration. š 


On Appeal from the High Court ai. Galoutta.* 


Baboo Gungapershad E 
versus 


N Ue Lall 


The mere a a not 
is not sufficient by itself evidence 


it is generally mtiafaotory 1a A ha validıty of 


Tums is an action on & bond which was 
given accompanied by a mortgage, and it also 
soaks to set aside a subsequent sale by defend-' 
ant, whf granted the bond of the property 
mortgaged to his wife; and the defence was 
that the bond was a forgery and. was never 
exeouted by the defendant. The Principal 
Sudder Ameen, the first Judge who heard it, 
and who also heard the witnesses, game to the 
conclusion that the bond was executed. The 
High Court came to a contrary conclusion; 


and their Lordships have to determine on* 


which side the evidence really preponderated, 
and with which of the two judgments they 


agree. 


Now the signature to the bond was in the 
first instance proved by the plaintiff, by two 
of the attesting witnesses; and by the mook- 
tear who wrote the bond and fiamed it. "The 
defendant denied that it was his signature, 
but he did not call any evidence at all to 
prove that the bond was not in his handwri- 
ting, neither did he produce any of his un- 
doubted signatures in order that the Court 
might have the opportunity of comparing the 
disputed signature on the bonb wth his ad- 
mitted signatures. "Therefore, as far as de-, 
pends en the direct evidgnod whether the" 
bond was genuine or not, the evidenoe on the 
pat of the plaintiff im suffport gf the 
genuineness of the bond appears very greatly 





* On told dos udgment of Seton- Ks, and: 
Ripe EE. No. 65 of wes 
lon fi Mar ey io, cn 
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` to preponder&te, because there is the evidence | defendants, the elder som, who carried on 





/ 


ef the attesting witnesses und of the person 
who drew it; and there 15 nothing against it 
put the ®vidence of the defendant himself. 

* 


Dut then thee ciroum#ances under which 
tho bond was alleged to be executed have to 
be considered for the purpose of seeing whe- 
ther it is probuble that such a bond should be 
executed or not. It appears that there were 
two sons of the defendant who carried on 
busiuess; one of them appears to have been 
not more*than fifteefi years of age at the ume 
of the trial of the suit, and therefore he 
must have been very considerably younger 
at the timeevhen the bond was executed ; and 
as respects the other son, it appears that he 

“admits that he had no money of his own at 
all, end that all the money he had he 
procured from his father There is some 
forther evidence given as to what had hap- 
pened in other suits, whth may tend to prove 
that the defendant was a tner in the 
house of his sons, or rather, 1n faot, that he 
was carrying on business in his son's name. 
The High Court appear to have believed 
that; at least they say that they do not come 
to any oontiary conclusion on thag part of 
the case. Then it appears that the sons, or 
the house of business, were unquestionably 
in some diffloulties at the time when this 
bond was given; and it also appears that one 
of the brothers of the plaintiff had married 
a daughteffof one of the defendants Then 
the bond is given for two separate debts ; 
one & debt of rupees 25,02) due to the first 
plaintiff, and another, & debt of rupees 5,020 
due to the second plaintiff. The first strong 
corroboration on the part of the plainuff's 
oase was the entries in the books of the 
defendant's two sons, and these unquestion- 
ably prove beyond all question that these two 
debts of rupees 25,000 and rupees 5,000 were 
due, and thurefore there is no doubt that 
there was an actual debt of rupees 30,000. 
They add up those two sums which are 
entered in the cash-book—‘‘ amount due to 
“ you rupees, 25,000 besides which there is 
‘doe to Musoodun Lall rupees 5,000, in all 
“ rupees 39,000," and then it mentions the 
date, which is the same date as the date of 
the bond; then it states the interest, and 
*then it states 
shnud's paper. 


he sums of princi are 


€ added together, ang the two sums of interest 


+ 


and tħosum for the stamp are also added 
] her. That is very strongly relied upon, 
and their Lordéhips thik properly .relied 


e upon, by the Principal Sudder Ameen, as 


* ghotving that some securjty or another was 


r, given ,fpr the entue debt, Then € of the 


- 


hoes 1,000 for Gungaper- 


this business, was called to explain this. No 
doabt he tries to give an explanftiond that 
a chitta was given ‘or the rupees 25,000, and 
a separate one for the rupees 5,000, and that 
the rupees 100 stump was the stamp which 
was got for the rnpew 26,000. That, their 
Lordships think, 18 not altogether a satiafuc- 
tory explavation. It was not brought 
forward by him in the frst instance It 
came out on crosa-examination, and appears 
to be nothing moré than the natural sart of 
explanation that a man might be driven to 
who saw what strong eviderfce this accosti 
gave against him. i 


Then, there is a further confirmation 
by the evidence of one of the defen- 
dant’s witnesses, who appears to have been 
present at the 
executed by which the defendant professed 
to sell the property mortgaged his wife; 
and there on crose-examination, h& certainly 
appears to say—‘‘ Having written the doed 
“of sale, I made it over to Mowjee Lall 
“ Mowjee Lall took it awaysewith him, to his 
"house. Mumtauze Ally, ‘in that mujiles 
‘(assembly ), and in the presence of Mowjee 
mds ee about the Temoosook to Gua 
"gapersbaud, and the pledge, on which 
* Mowjee Lall said, ‘he has to do with bis 
“own money, what busipess isit of yours?’ ” 
The great importancé of that evidenoe rosta 
on this, that it appears to prove by the 
evidence of a witness called on the part of 
the defendant, that the bond was in exist- 
enoe prior to the time when the deed was. 
executed by which the defeudant sold -his- 


property to his wife; andif that were the * 


case, then that gives an answer to the thegry 
of the High Court, who are of opinion thet 
this bond was forged for the express purpose 
of defeating that deed in order that they 


might apparently have a mortgage which 
would take preoedence of that dged. 


C 

Then {ie other matter that is relied upon 
as against the genuineness of the bond, is 
the stumps. It appears that there are two 
rupees 50 stamps on it. They appear to 
have bean purchased only a short time before, 
in the month of April, and ¢hey appear ta 


have been purobesed py & person who was —— 


one of the witnesses to the bond. That per- 
son was not calfed,*tnd it does “Mòt appear 
whether he was a witness who, in fact 
belonged to and was cdnnected with "tbe 
defendants, or whether he Was & witness 
connected, with the plaintiff; and it appears 
perfeetly, conststent that the defendant's 
sous, or the rien if*itheir ordinary 


üme when the deed was, 


be 


'92 * 


* 


rv? s 


business having purchased two rupees 50 
stamps a short time before, had inserted it 
on this bond, and that isthe reason why it 
is charged in the accounts. 


Then, another matter which is strongly 
relied upon is the non-registration of the 
bond,eand it may be admitted that, saJeat 
quantum, that is, evidence to some extent 
against the genuineness; that is to say, it 
seems more probable that it would have 
been registered, because it appears by an 
Att*which was then in force, unless it was 
registered it would not be binding, at any 
rate, as against a subsequent mortgage. That 
it would not bind as against & subsequent 
sale appears more doubtful, but at any rate, 
not as against a subsequent mortgage. On 
the other hand, it is seid that it may have 
been understood at the time that it was not 
to be iglered. The parties were at that 
time fri ,and toa certain extent connec- 


- tions, and registering a bond of this kimi might 


deetro 
them 


the o of the house and bring 
onoe to mesolvency, and therefore it 


. well may be that it was understood at the 


time it should not be registered. There ap- 
pears some reason for that, because by the 
laws of registry, when a deed is registered 
the Registrar requires that both parties 
should be present, effer by themselves or 
by somebody appointed by them ; and there- 
tore if a person executes a bond of this kind, 
and says “I will give you a bond, and I 
* wil put acharge on my property, but I 
'" wil not oonsent to have it registered, it 
~c must be an understood thing that it shall 
* not be registered." If that is the under- 
etwhiding, the other side apparently cannot 
got the deed registered at all; at any rate, 
they could not do so without a suit, which 
there might be great diffloulty under such 


circumstances in maintaining, and therefore 
it does not appear anythin pos aed 
that the defendant should e said 


“I gavea bond for this debt of my sons, 
“which I know I amin all probability 
“liable for m I make it payable in 
“two years. get two years credit, and I 
4 will charge my estate with it, but it must 
“not be registgred.” There is nothing very 
extraordinary 10 an Agreement of tat sort 
being ertered into. e»t «ny rate, their 
Lordships are of opinion that the mere 
giréamstance of Ks not being registered is 
not sufficient® by itself to overbalance the 
evidence which appeara toetheir Lordships 


to be ee ee poof af the 
validity of tbeebond: * ^ ,” 
3 ÁÀ 


THE WEEKLY REPORTRR. 


Council. [ Vol. ,X VI. 


Then assuming the bond to be* genuine, it 
is hardly necessary irf this case to determines 
whether the subseqnent sale would, if it were 
a really valid sale, prevail against tH6-bend,, 
for it appears very, clear to their Ldtdships 
that the sale wasa sham; in fact, that it 
was no real sale, and there is no satisfactory 
evidence of a farthing of money being paid 
under it, and it looks simply like a pretended 
sale made for the express purpose of defraud- 
ing the defendant’s creditors. Their Lord- 
ships are of opinion that, the defendant has 
produced no evidence at all which really is 
of any value in contradiction to the case of 
the plaintiff. * e 


Their Lordships will recommend to Her 
Majesty that the judgment of the High 
Court should be reversed, and the judgment 
of the Principal Sudder Ameen should be 
affirmed, and that the plaintiff should have 
the costs before theNHigh Court, and also 
the costs of this appeal. 


The 12th July 1871. 
Present : 


Sir James W. Colvile, Sir Joseph Napier, 
Lord Justioe James, Lord Justice Mellish, 


and Sir Lawrence Feel. E 


Fleadings —Different case in appeal. | 
% e 


On Appeal from the High Court at Caleutia * 
AMussamut Kumeeroonissa Begum, 
versus 


Mirsa Syuffoollah. 


Judgment of the High Court dismissing a plaintiff's 5 


suit confirmed on the eridenos, in a case in which plain- 
tiff sought in the Lower Oourt to set up a deed of 
Mllged sulo from a Mahomedan purdantusheen lady in 
favor of her niese, which position he abandoned before 
the High Court, whme he suggested that although 
jt was not good as a deed of «ale, it would be good as a 
deed of bounty, the sale being coloufable for the pur- 

of giving effect toa gift which otherwise it t 

difüicuji to make under the Mehomedan Law. ° 


Tis is an appeal from p judgment of the 
Hfgh Court which affirmed the judgæent*of 
the Principal Sudder Ameen, setting andere 

e e » 


*F the judgment of Norman and Campbell, J.J, e. 
pig A decided 9th April 
e 


in Regular Appeal No. 808 of 1886 
1886,—5 W. R., Civil, P. 198, l 
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i fore, will humbky recommend Her 
« deed which dn the face and, therefore umbby 


Majesty to dismiss this appeal with costs. 
e s .. 





to be*worth rupegs 100,000. 
was by a Mahomedan lady, & Purdanashin, 
during a very severe’ and painful illness, of 
which she died within a few days afterwards. 
The vendee was the niece of the ludy, and 
the deed was prepared by the directions of the 
niece's „husband. The Ooürt below, upon 
hearing all the dvidence, and upon looking at 
the nature ef the transaction, the nature of the 
edeed, and the value of the property, came to 
the conclusion that as a matter of business, 
treated as a sale, the deed under the circum- 
stances could not stand. yThen, when it came l 

. on appeal to the High Court, the ground 
. upon which alone the case was pleaded and 
tried in the Court below, that is, thatit was 
valid as a dood of sale, treating it as a matter 
of business, was wholly abandoned, gand it 
was then suggested, as it has been suggested 
re us, that, although it was not good asa 
of pure sale, it would be good asa deed 
ty. ho sale being colourable for the 
giving effect to a gift which other- 
t be difficult to make under the 
w. The High Court, after 
elaborate aid learned argu- 
same Counsel that we have 
having heard all the points 
came to a conclusion in 


The 17th July 1871. 


Present: 


Sir Jomes W. Colvile, Lord Justice James, 
Lord Justice Mellish, and Sir Lawrenoe 
Peel. 


Mortgageo—Limitatioc n—Purchaseéf. 
P, 
On Appeal from the High Court ei Caloutta.* 
Brojonauth Koondoo Ohowdhry and others, 


OCT tus 


; " 
Khelut Ohunder Ghose. N 


B and C were Tespectivaly the 1st and 2nd morigas 
of property which were m thém vé e 
mortgages were in the Jinvlish fbrm and contained the 
usual proviso for redemption, and alto a proviso that 
the mortgagor ahould continue in possession until de- 
fault was made when an express entry was given to she 
m During the continuance of the mortgages, 
D purchase the property in question from the Assignee 
In lveney of E, who had purchased it from 4. Es 
purchase was made upwaras qf 12 years before the in- 
stitution of this suit and Pad been followed for upwards 
of 12 years by registration and mutation of names in the 
Collectorate. A, the mortgagor, made default, mooh 
more than 12 years before the oommenoement of this 
sult D having obtained a decree for foreclosure 'na suit e 
which he brought against A alone, C paid B off, took & 
transfer of his m and in his turn sued A alone 
and obtained a deoree for foreclosure. C then bromghte “ 
this sut against D, who pleaded 12 yeers’ limitation e 
in bar, 


e 

Hxrp that C acquired no right against D, who was 
no party tothe foreclosure proceedings, exoept that 
whish was conyeyed to htm by his securities, and „the 
right he had under the mortgage deed was to obtain 
posseesion of the land, his cause of action as to whieh 
accrued when the mo made default; and as that 
was more than 12 years before sull C “vas barred, the 
exception 3n Seotíon 6, Act XIV of 1859, not apply- 


















ips entirely concur, name- 
no evidence sufficient : to 
en of proof which lies upon 
endeavours to sustain a 

Ix this case the only question to be decided 
is whether the High Court was justified in 


holding that the suit was barred by the 
Statute of Limitations. ° . 


“The*plaintiif was «' mortgagee, original —— 
a puisne mortgages, but who bed acquired. e 
the rights of the first mortgagee, as after- 


where the thing has assum- 


-the -first instance,—it—is 


wards stated. 


ing @ome to the conolu- 
not sufficient to satisfy | * From the Judgnfent of Peacock, C. J., and LS. 
AP J J A 
ofthe memo opinion, | e's fies E E. EL ONi Raaen KO. ~ 
e 
P $.- el : 
‘ 


= 


ha. 


` 


Pu 


b^ t 


2 Dricy* wc 

"Ete defendant was the purchaser from the 
assignee in insolvency, of a person who had 
purchased "the property in question from the 
mortgagor. The original furchase from the 
mortgagor was upwards of twelve years before 
the commencement of this suit, aud for up- 
wards of twelve years had been followed by 
registration and mutation of names in the 
Odlleator’s book," the order for which was 
made on the ]6th January 1850. 


‘At the time of the sale the property was 
subject to mortgages, made in the form of an 
‘English mo with the usual proviso for 
redemption, and a proviso that the mortgagor 
should continue in possession until default, 
and on default an express right of entry was 


given to the mortgagee. 


Much mora than twelve years before the 
commencement of this sait such default was 
made. 


After | e sale under which the defendant 
claims, fhe first mortgagee instituted.a suit 
for-fereclosvre in the Supreme Oburt of Fort 
William. * Thi. procebded to a foreclosure 
asap on the 11th December 1850, and which 
was made absolute on the 9th February 


- 62. 


Tho plaintiff, however, procured that fore- 
closure to be opened, paid off the first mort- 
gages, took a transfer ef his mortgage, and 
then proceeded himself to foreclose the mort- 
gagor, and obtained his final decree for 
foreclosure on the 15th day of July 1802. 


To these foreclosure proceedings the pur- 


e chaser of the property in question was not 


w 


r 


made a party, and it was of course held by 
th High Court that he was in no wise affect- 
ed by those proceedings. 


Having foreclosed his mortgage, the plain- 
tiff commenced this suit against the defendant, 


who pleadedehia twelve years’ possession in 
bar. The plaint was filed on the 27tH August 
1863. . < 


The High Osurt has held that bar to be 
sufficient. Their Lordships do not doubt that 
such decision was correct. It was contended 
before them that so long as the mortgage 
security was e wibsisting security, and dealt 
with as such, time di not run as bbtween 
the mortgagee, who wasecontent to reat on 
his security, and the mortgagor, who was per- 
Taitfed to remain iñ possession, and persons 
claiming undér him;.and it was contended 
that antil the foreclosure put an ead to the 
security asa security if wes a isi 
security, and thet it" was “then, and not ti 
hd e 


a 
e e 
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. teras farther 


then, that n 

contended thy ndant who derived 

his title unde: .a8e from the mortgagor 

could not b aore favourable wipition 

than the mo: $5 
The foreclosure ` proceedings did not aff®ct 


the defendant or the property in question, 
and it is diffloult to see how a tight of entry 
or cause of action against one rhan in t 
of his property could be either lost or gained 
by proceedings against another man in respect 
of his property. ° - o 


Às against the defendant the plaintiff has 
acquired no right, except that which was 
conveyed to him by his securities. * 


The right under the mortgage deed was to ^ 
obtain' possession of the land, : and the cause ` 
of action accrued when default was made. 


The words of the dian law are — 


“ To suits for the reoovery of immoveable 
property, or of any interest in immoveable 
property, to which no other provision of this 
Aot applies, the period of twelve years from 
the time the cause of action arose.’’* 


To this there is one exception in respect 
of mortgage, which is this:— 


“In suts in the Courts established b 
Royal Oharter by a mortgagee to recover 
the mortgagor the possession of thg i 
able property mortgaged, the cause 
shall be deemed to have arisen fro 
date at which any portion of pri 
or interest was paid on account 
gage debt.” t , 


This exception does no 
present case, and where the 
exception so limited to one 
mortgage, it might plausibly 
it cannot be extended fo any 
to the case of the origina] mo 
continuing in possession and 
to the mortgagoo. 


The judgment of the Hig 
to be that the bar extends ev 
where not provided for by 
ruling however wes not. 
determigation of this suit. 














It ofay, however, have 
samy to introduce the exos 
in order to put mortga 
form, when put in euit i 
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he:f 2 century odd because somebody has been ^ : 
paying interest on the mortgage money. In 

tho present oase an actual mutatibn of namos ™ 
took place, and a very slight defree of 
vigilance would have enabled the mortgagee 

to assert his title earlier. 


Their Lordships will rbcommend thatthe 


judgment be affirmed, and the appeal dismine- 
ed with costs. 


ch was generally governed by English 
, upon the same*feoting as that in which 
Sib mortgages are under the existing 
“utes of Limitation ; and th r Lordships, 
aling with šits upon mortgages in the 
dinary Courts of India, might, in the simple 
ge of a mortgagee and his mortgagor per- 
dtted to remain in possession so long as he 
aid interest, have found ground for consi- 
ering that there "was a permissive possession, 
andthat a new cause of action and right of 
hity accrued when that permission ceased. 
Yo such question, however, arises in the 
t caso, for it is impossible to hold that 
=the defendant, the purchaser, was holding 
or supposed that he was holding by the per- 
missin of the morpffagoe ; and when both 
things concur,—posseasion by such a holder 
for more than twelve years and the right of 
entry under the mortgage deed more than 
twelve yoars old,— it is impossible to say that 
such a possoeeion is not protected fy the Law 
of Limitations. 


— 5 
The 17th füy 1871, . 
- Present: 


Sir James W. Colvile, Lord’ Justice James, 
Lord Justice Mellish, and Sir Lawrence 


Peel i: -e . 
Limitation — Del-credere ent— — 


Ol&use 9 Bectipn mbt: Ftv f 
1859. - 2 ° 


On Appeal fron the High Court at Caloutta, * 


oP 


Dukur Pershand Bustooree, 


Therefore, without passing en opinion 
whethesthe broader and more general rule 
laid down in the judgment of the High 
Court can be supported, their Lordships have 
no doubt that the decision in the particular 
caso i8 correct. 


e Versus 


Mussamut Foolooomaree Dabeo, _ 
© 

A mit agzinst a del-crodere agent on & balance vf 
socounts in regpect of dealings regarding whieh, there <= 
fa no express written contract is governed by the thre 
years limitation prescribed by Clause p Beotlan 1 Acs 
It has been pressed on their Lordships that | XIV of 1889, — 1 
the decision will. destroy the value of mort- 
gage securities in India. Their Lordships 
do not share in that apprehension. It may 
be and probably is better that mortgagees 
, keeping their securities looked up in their 
box and allowing the mortgagor to be 
e visible owner in possession fora long 
ries of years, should occasionally, as in this 
find th ves deprived of portions, 
re or legs small, of the mortgaged’ property, 


that dond Ade purchasers and persons 
under them afier many yparr’ posses- 


Tas was a suit brought by the appellant, ` 
who was the manager of a factory in Moor- 
BHedabad, against the respondent, who oar- 
ried oùn old eetablimhed business of broker, . 
to recover a sum of 16,051 rupees and inter- 
est alleged to be due on the balance of an 
account. The defendant had for several 
years sold the goods of the plaintiffs firm, 
and’ according to thé Anding of the’ Principal > 
Budder Ameeh, thb correctness of which waf, 
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l * From the judgment of Peactbk, C. J, and 1 
n, and perhapa much expenditur’ should Jackson, J. 12 Begular Appeal No. 128 of 1800, dendei 
evicted under a mortgage title perhaps eae we W. B, p. 67, NS 
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# nof disputed before ys, had received & pucca 
or deftcredera commission, which made her 
my, liable to the plaintiff for all goods sold whio} 
were not paid for by the* purchasers. As 
there was uo proof that any part of the price 
of the goods in respect of which this suit 
was brought h&d been reoeived by the defen- 
dart, the olaim aginst ‘the defendant was 
only: supported upen we ground that as she 
received a del-ereders commission, she was 
liable for the priqe of all. goods sold by her 
for tif plaintif. Itqros admitted that the 
cause ðf action for thé last item in the ac- 
count had accrued more than three years, but 
that there were items in the account which 
„had occurred within six years from the com- 
mencement of the suit. The statute of limi- 
tation w ed, and the sole question to 
be dete ed i ia ‘whether, under the eiscum- 
atanoos pre ated, the suit is barred 
by the “ndian Statute ofsLimitations, Act 
XIV of 1859. The High Courtheld that the 
emr came within the Oth Clause of the first 
Section, as a suit brought for the breach of 
a contract ; and the Chipf Justice in giving 
* judgment says—'' Although no express Oon- 
tract was proved to have been entered into 
* between the parties, still their dealings were 
... Svidence from which it might properly be 
C ue they had agroed to carry on business 
on the terms upon which we find them car- 
rying itor. It was an engegement on ‘the 
part of the defendant that she would sell the 
plaintiff's cotton, and that she would guaran- 
* teo the purchasers. That was a liability on 
the part of the defendant not arisinge-from a 
: wrong, but a liability arising out of an 
engagement which she must be assumed to 
: have entered into with the plaintiff, It 
therefore falls wihin Clause 9 of Section 
e 1. ltise suit fof a breach of a contrac’ not |. 
ain writing. ". It was urged. before us on the; Their Lordships, therefore, arm of opin 
* part of the appellant that the High Oomt|that the judgment of the High- Court 
N had*pat a wrong construction on the words’ correct, and they wall 'racommend to 
** breach of any contract,” am used a the} MajeatyThat the appeal should de dismiss. 
gate ; that these MOM ME net there used | with costs. 
"o f | X i en 





for the purpose of distinguishing aot 
founded on contract franeactions toande 
tort, but for the purpose of distinguiat 
actions to recover unliquidated 
breach of contract fom actions to reco 
debts, and that the enumeration in the Cla» 
itsalf and in the 8th Clause of several del 

with respect to which the period of limitati 

is td be three years, proves that if could n 

have been intended to make the limitatic 
forall debts thres years under the eor 
‘suit for the breach of any contract,” pie 
that the present suit wasin substdhoe a suite — 
to recover a debt or liquidated sum of money 

and £hat the periód of limitation was si» 
years ' under th® 18th Clause of Section 1. 
Several cases wore from the ludien 
Gourts, and it appeara from them that much 
differance of opinion has prevailed among 
the Judges in India respecting the proper 
construction to be put on the words “ for the 
breach of@any contract" in the 9th Clause. 
Their Lordships do not think ib necessary or 
advisable that they should attempt on the 
present occasion to lay down what is tho 
proper construction of these worda@s appli- 
cable to ell.oases. It is sufficient £o say that 

it eppears impossible to them-to put so nar- 














e 











row a construction upon thomas not to in- 
clude the case now before them. The real 
debtors for the price of the goods sold are 
the purchasers of the goods, and the broker 
is only sued upon his collaferal undertaking 
that in cons.deration of thé commission paid e 
to him he will pay the price of the goodsif 
the purchaser fails to do so. An action in 
such an undertaking is an action on an 
express contract, and the sums which can b 
recovered under it are damages «ora breac 
of contract, Á! i 






